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PREFACE. 


Ths  first  Constitation  of  Ohio  was  adopted  November  29,  1802, 
and  continued  in  force,  withoat  alteration,  until  September  1,  1851. 
It  provided  that  the  judicial  power  of  the  state,  both  as  to  matters 
of  law  and  equity,  should  be  vested  in  a  Supreme  Court,  in  Courts 
of  Common  Pleas  for  each  county,  in  justices  of  the  peace,  and  in 
such  other  courts  as  the  legislature  might,  from  time  to  time,  es- 
tablish; that  the  Supreme  Court  should  consist  of  three  judges, 
any  two  of  whom  should  be  a  quorum ;  but  the  legislature  might 
add  another  judge  after  five  years ;  that  it  should  have  original 
and  appellate  jurisdiction,  both  in  common  law  and  chancery,  in 
such  cases  as  should  be  directed  by  law,  and  such  criminal  jurisdic- 
tion  as  the  law  might  point  out ;  and  the  judges  thereof  should  be 
conservators  of  the  peace  throughout  the  state.  And  it  was  re- 
quired to  hold  a  term  once  a  year  in  each  county.  The  judges  to 
be  appointed  by  the  general  assembly,  and  to  hold  their  offices  for 
the  term  of  seven  years. 

By  the  first  act  organizing  the  courts,  passed  April  15,  1803,  it 
was  provided  that  one  of  the  supreme  judges  should  be  commis-  ' 
sioned  by  the  governor  as  chief  judge  of  the  court,  and  that  the 
other  judges  and  all  future  judges  of  that  court  should  have  pre- 
cedence according  to  the  date  of  their  commissions ;  and  when 
their  commissions  should  be  of  the  same  date,  then  according  to 
their  respective  ages.  It  was'  subsequently  enacted  that  if  a  judge 
should  be  elected  for  two  or  more  terms  in  succession,  he  should 
take  precedence  according  to  the  date  of  his  first  commission. 

The  jurisdiction  of  the  Supreme  Court  was  from  time  to  time 
defined  by  law.  Certain  original  jurisdiction  was  given  to  it,  and 
a  very  large  appellate  jurisdiction  from  the  inferior  courts.  Al- 
though it  was  the  court  of  the  last  resort,  no  provision  for  report- 
ing its  decisions  was  made  until  1823.  On  the  20th  of  January  of 
that  year,  an  act  was  passed  making  it  the  duty  of  all  the  judges, 
then  four  in  number,  to  meet  annually  in  ColumbuQ,  immediately 
after  the  close  of  their  circuits,  in  order  to  consult  upon  and  decide 
all  questions  of  law  which  should  be  reserved  by  the  Supreme 
Court  in  the  counties  for  decision  at  said  session,  and  the  judges 
were  required,  to  appoint  a  reporter  to  report  all  such  decisions,  and , 
VoLl.  (xi) 


Digitized  by  V:iOOQIC 


Xll  PREFACE. 


Buch  other  important  decisions  as  they  should  direct  to  be  reported, 
and  to  publish  the  same.  These  decisions  are  contained  in  the 
twenty  volumes  of  Ohio  Eeports,  beginning  with  the  session  of 
1823,  and  ending  with  the  session  of  1851,  and  are  called  the  Decis- 
ions of  the  Supreme  Court  in  Bank,  or,  briefly,  of  the  Court  in 
Bank. 

But  few,  comparatively  speaking,  of  the  circuit  decisions  of  the 
Supreme  Court  have  been  reported.  Several  are  contained  in  the 
first  volume  of  Ohio  Beports,  having  been  published  therein,  by 
order  of  the  judges,  under  the  law  above  mentioned,  and  some  cases 
may  be  found  in  the  Westei;n  Law  Journal.  The  only  volume  of 
circuit  decisions  is  Wright's  Eeports  of  cases  decided  in  the  years 
1831  to  1834,  inclusive,  while  he  was  on  the  bench.  The  only  vol- 
ume of  common  pleas  decisions  is  Tappan's  Beports,  published  in 
1831.  The  cases  contained  in  it  were  decided  in  1816, 1817, 1818, 
and  1819. 

Three  courts  were  created  by  the  general  assembly  under  the 
constitution  of  1802,  namely,  the  Superior  and  Commercial  Courts 
of  Cincinnati  and  the  Superior  Court  of  Cleveland.  They  ceased 
to  exist  on  the  second  Monday  of  February,  1853,  when  their  un- 
finished business  was  transferred  to  the  Courts  of  Common  Pleas. 

On  September  1,  1851,  the  new  constitution  of  the  state  took 
effect.  It  vests  the  judicial  power  in  a  Supreme  Court,  in  District 
Courts,  Courts  of  Common  Pleas,  Courts  of  Probate,  justices  of 
the  peace,  and  such  other  courts,  inferior  to  the  Supreme  Court,  in 
one  or  more  counties,  as  the  general  assembly  may,  from  time  to 
time,  establish.  It  provides  that  the  Supreme  Court  shall  consist 
of  five  judges,  a  majority  of  whom  shall  be  necessary  to  form  a 
quorum,  or  to  pronounce  a  decision.  That  it  shall  have  original 
jurisdiction  in  quo  warranto,  mandamus,  habeas  corpus,  and  pro- 
cedendo, and  such  appellate  jurisdiction  as  may  be  provided  by 
law.  That  it  shall  hold  at  least  one  term  in  each  year  at  the  seat 
of  government,  and  such  other  terms,  there  or  elsewhere,  as  may 
be  provided  by  law.  That  its  judges  shall  be  elected  by  the  electors 
of  the  state  at  large;  the  judges  first  elected  to  be  classified  by 
lot,  so  that  one  should  hold  for  one,  one  for  two,  one  for  three, 
one  for  four,  and  one  for  five  years,  and  that  the  term  of  all  judges 
subsequently  elected  should  be  five  years. 

In  respect  to  the  Common  Pleas,  it  is  provided  that  the  state 
shall  be  divided  into  nine  common  pleas  districts,  of  which  Ham- 
ilton county  shall  constitute  one,  of  compact  territory,  and  bounded 
by  county  lines ;  and  each  of  said  districts,  consisting  of  three  or 
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more  counties,  shall  be  subdivided  into  three  parts,  of  compact  ter- 
ritory, boanded  by  county  lines,  and  as  nearly  equal  in  population 
as  practicable ;  in  each  of  which  one  judge  of  the  Court  of  Com- 
mon Pleas  for  said  district  and  residing  therein,  shall  be  elected  by 
the  electors  of  said  subdivision ;  and  Courts  of  Common  Fleas 
shall  be  held,  by  one  or  more  of  these  judges,  in  every  county  in 
the  district,  as  often  as  maybe  provided  by  law,  and  more  than  one 
court,  or  sitting  thereof,  may  be  held  at  the  same  time  in  each  dis- 
trict. That  the  jurisdiction  of  the  Courts  of  Common  Pleas,  and 
of  the  judges  thereof,  shall  be  fixed  by  law. 

District  Courts  are  composed  of  the  judges  of  the  Courts  of  Com- 
mon Pleas  of  the  respective  districts,  and  one  of  the,  judges  of  the 
Supreme  Court,  any  three  of  whom  are  a  quorum,  and  are  required 
to  be  held  in  each  county  therein  at  least  once  in  each  year ;  but 
if  it  shall  be  found  inexpedient  to  hold  such  court  annually  in  each 
<K>unty  of  any  district,  the  general  assembly  may,  for  such  district, 
provide  that  such  court  shall  hold  at  least  three  annual  sessions 
therein,  in  not  less  than  three  places.  And  the  general  assembly, 
may,  by  law,  authorize  the  judges  of  each  district  to  fix  the  times 
■of  holding  the  courts  therein.  The  District  Court  has  like  original 
jurisdiction  with  the  Supreme  Court,  and  such  appellate  jurisdic- 
tion as  may  be  provided  by  law. 

There  shall  be  established,  provides  the  constitution,  in  each 
county,  a  Probate  Court,  which  shall  be  a  court  of  record,  open  at 
all  times  and  holden  by  one  judge,  elected  by  the  voters  of  the 
county,  who  shall  hold  his  office  for  the  term  of  three  years,  and 
«hall  receive  such  compensation,  payable  out  of  the  county  treasury, 
or  by  fees,  or  both,  as  shall  be  provided  by  law;  which  court  shall 
have  jurisdiction  in  probate  and  testamentary  matters,  the  appoint- 
ment of  administrators  and  guardians,  the  settlement  of  the  ac- 
•counts  of  executors,  administrators,  and  guardians,  and  such  juris- 
diction in  habeas  corpus,  the  issuing  of  marriage  licenses,  and  for 
the  sale  of  land  by  executors,  administrators,  and  guardians,  and 
sach  other  jurisdiction,  in  any  county  or  counties,  as  may  be  pro- 
vided by  law. 

Justices  of  the  peace  are  elected  by  the  electors  in  each  town- 
ship. Their  term  of  office  is  three  years  and  their  powers  and  du- 
ties are  regulated  by  law. 

All  judges,  other  than  those  named,  must  be  elected  by  the  elec- 
tors of  the  judicial  district  for  which  they  may  be  created,  but  not 
for  a  longer  term  than  five  years.  The  common  pleas  judges  are 
required  to  reside  in  the  districts  for  which  they  are  elected,  and 
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their  term  of  office  is  five  years.  If  a  jadgeship  become  vacant  be- 
fore the  expiration  of  the  regular  term,  the  vacancy  is  filled  by 
appointment  by  the  Govercor  until  a  successor  is  elected  and  qual- 
ified, and  such  successor  is  elected  for  the  unexpired  term  at  the- 
first  annual  election  that  occurs  more  than  thirty  days  after  the 
happening  of  the  vacancy.  Judges  of  the  Supreme  and  Common 
Pleas  Courts  receive  such  compensation  as  the  law  provides,  which 
can  not  be  diminished  or  increased  during  their  term  of  office. 
They  can  receive  no  fees  or  perquisites,  nor  can  they  hold  any  other 
office  of  profit  or  trust  under  the  authority  of  this  state  or  of  the 
United  States.  All  votes  for  either  of  them  for  any  elective  office 
under  the  authority  of  this  state,  given  by  the  general  assembly  or 
the  people  are  declared  to  be  void.  The  general  assembly  may 
increase  or  diminish  the  number  of  supreme  judges,  the  dumber  of 
common  tpleas  districts,  or  of  judges  in  any  district,  change  the  dis- 
tricts or  the  subdivisions  thereof,  or  establish  other  courts  when- 
ever two-thirds  of  the  members  elected  to  each  house  shall  concur 
therein  ;  but  no  such  change,  addition,  or  diminution  shall  vacate 
the  office  of  any  judge.  Judges  may  be  removed  from  office  by 
concurrent  resolution  of  both  houses  of  the  general  assembly,  if 
two-thirds  of  the  members  elected  to  each  house  concur  therein ;. 
but  no  such  removal  can  be  made  except  upon  complaint,  the  sab* 
stance  of  which  must  be  entered  on  the  journal,  nor  until  the  par- 
ties charged  shall  have  had  notice  thereof  and  an  opportunity  to^ 
be  heard. 

The  several  judges  of  the  Supreme  Court,  of  the  Common  Pleas, 
and  of  such  other  courts  as  may  be  created,  may,  respectively, 
have  and  exercise  such  power  and  jurisdiction  at  chambers,  or 
otherwise,  as  may  be  directed  by  law. 

The  general  assembly  may  establish  courts  of  conciliation  and 
prescribe  their  powera  and  duties ;  but  such  courts  may  not  render 
final  judgment  in  any  case  except  upon  submission  by  the  parties 
of  the  matter  in  dispute,  and  the  agreement  to  abide  such  judg- 
ment. 

The  supreme  and  common  pleas  judges  in  office  when  the  pres- 
ent constitution  took  .efifect  were  continued  by  it  in  office  until  the 
second  Monday  of  February,  1852 ;  so  the  present  Supreme  and 
Common  Pleas  Courts,  which  are  creations  of  the  new  constitution, 
began  their  existence  upon  that  day.  The  unfinished  business  of 
the  Supreme  Court  in  Bank  was  transferred  to  the  new  Supreme 
Court,  of  the  Supreme  Court  in  the  counties  to  the  District  Courts, 
the  probate  business  of  the  former  Courts  of  Common  Pleas  to  the- 
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JProbate  Courts,  and  their  other  business  to  the  new  Courts  of  Com- 
mon Pleas. 

Snch  is,  in  snbstanoe,  our  new  judicial  system  as  ordained  bjthe 
constitution.  In  some  respects  it  is  similar  to  the  old  system ;  in 
others  very  different.  The  most  striking  changes  are  the  creation 
of  the  District  and  Probate  Courts  and  the  limit  to  the  original  ju- 
risdiction of  the  District  and  Supreme  Courts. 

The  general  assembly  has  conferred  an  extensive  appellate  juris- 
diction upon  the  Supreme  and  District  Courts,  and  has  given  to  the 
Courts  of  Common  Pleas  substantially  the  same  jurisdiction  pos- 
fiessed  by  the  former  courts  of  that  name,  except  so  far  as  it  has 
been  vested  in  the  Courts  of  Probate.  In  addition  to  the  jurisdic- 
tion conferred  by  the  constitution,  a  large  criminal  jurisdiction  over 
offenses  not  punished  capitally  or  by  imprisonment  in  the  pentiten- 
tiary  has  been  devolved  upon  the  Probate  Courts.  The  jurisdiction 
of  justices  of  the  peace  has  been  somewhat  enlarged.  A  Criminal 
Court  has  been  created  for  Hamilton  County,  Police  Courts  author- 
ized in  the  larger  cities,  and  an  additional  Common  Picas  judge 
created  in  the  fourth  judicial  district.  A  code  of  civil  procedure 
has  been  adopted  by  which  the  distinction  between  actions  at  law 
and  suits  in  equity,  and  the  forms  of  all  such  actions  and  suits  here- 
tofore existing,  are  abolished,  and  in  their  plade  there  is  to  be  here- 
after but  one  form  of  action,  which  shall  be  called  a  civil  action,  the 
proceedings  in  which  are  prescribed  in  detail.  All  pleadings  must 
be  verified  by  affidavit  and  parties  are  permitted  to  testify  in  their 
own  behalf.  Appearance  terms  are  abolished,  and  very  summary 
and  coercive  modes  provided  to  enforce  the  orders  and  judgment 
of  the  courts  or  judges.  A  large  jurisdiction  at  chambers  has  been 
conferred  upon  the  several  judges  of  the  Supreme  and  Common 
Fleas  Courts.  The  powers  and  duties  of  the  Probate  Courts  have 
been  defined  by  another  code,  and  those  of  justices  of  the  peace  by 
a  third.  A  vast  number  of  statutes  in  force  when  the  constitution 
took  effect  have  been  repealed  and  their  ji^aces  supplied  by  three 
codes  and  other  acts.  In  a  word,  a  great  change  has  been  made  in 
our  judicial  system  and  laws,  of  which  but  a  general  idea  can  be 
given  in  the  limits  of  a  preface.  To  be  fully  understood  it  must  be 
studied  in  its  details  as  well  as  in  its  general  scope. 

At  the  first  election  under  the  new  constitution,  held  in  October, 
1851,  William  B.  Caldwell,  Thomas  W.  Hartley,  John  A.  Corwin, 
Allen  6.  Thurman,  and  Buius  P.  Banney  were  elected  Judges  of 
the  Supreme  Court.  They  went  into  office  February  9,  1852.  The 
assignment  of  their  terms  by  lot,  as  provided  in  the  constitution, 
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resulted  as  follows :  To  Jadge  Caldwell,  1  year ;  Bartley,  2  yean ; 
Gorwin,  3  years;  Thurman,  4  years,  and  BaoDey,  5  years.  Judges 
Caldwell  and  Bartley  have  since  been  re-elected.  By  a  statute 
passed  February  19, 1852,  the  judge  having  the  shortest  time  to 
serve,  not  holding  his  election  by  appointment  or  election  to  fill  a 
vacancy,  shall  be  the  chief  justice,  and  as  such  preside  at  all  terms 
of  the  Supreme  Court,  and  in  his  absence  the  judge  having  in  like 
manner  the  next  shortest  time  to  serve  shall  preside  in  his  stead. 

At  the  March  term,  1852,  George  W.  McOook  was  appointed  re- 
porter. This  volume  begins  with  the  first  decision  of  the  court, 
and  contains  all  the  cases  decided  at  the  March  term,  1852,  and 
January  term,  1853.  By  law  it  is  the  commencement  of  a  new 
series,  to  be  entitled  the  Ohio  State  Beports,  and  is  therefore  num« 
bered  Volume  1. 
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FBBSENT: 

HoK.  WILLIAM  B.  CALDWELL,  Chief  Justiot. 
How.  THOMAS  W.  BARTLEY,  \ 
Hon.  JOHN  A.  CORWIN.  (  t^„„„ 

HoK.  ALLEN  G.  THURM AN,      f  "^  '^^^• 
HoH.  RUFUS  P.  RANNEY,        J 


William  P.  Gbeed  and  othebs  t;.  The  President,  Dibeotobs, 

AND  COMPANT  OF  THE  LaNOABTEB  BANK. 

Under  the  Ohio  statute,  46  Laws,  90;  Carwen's  Rev.  Stat.  chap.  861,  sec.  8,  the 
coart,  upon  a  bill  of  review,  are  required  to  look  into  the  evidence  upon 
which  the  original  decree  was  founded.  The  oases  of  Ludlow  v.  Kidd,  2 
Ohio,  881,  and  Hey  v.  Stevens,  15  Ohio,  817,  disapproved  by  Chief  Justice 
Caldwell. 

When  a  person  purchases  property  with  his  •wn  fUnds,  and  places  the  title  in 
the  name  of  a  stranger,  the  legal  presumption  is,  that  he  made  such  pur- 
chase for  his  own  use,  and  that  the  property  is  held  in  trust  for  him. 

But  where  such  purchase  and  conveyance  is  made  by  a  man  to  a  member  of 
*his  own  family,  the  presumption  is  that  the  property  is  intended  as  a  [2 
gift  or  advancement. 

These  are,  however,  merely  abstract  presumptions,  that  may  be  rebutted  by 
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circumstances,  or  by  evidence  going  to  show  a  different  intention ;  and  each 
case  has  to  be  determined  by  the  reasonable  presumption  arising  from  all 
the  facts  and  circumstances  connected  with  it.  If,  therefore,  the  court  can 
discover,  from  all  the  circumstances,  a  manifest  intention  in  the  donor  to 
bestow  a  gift  upon  a  person  not  a  member  of  his  family,  they  will  so  re- 
gard it. 

The  mere  fact  that  the  donor  subsequently  becomes  insolvent,  will  not  avoid 
such  a  gift.  It  must  be  shown  that  an  intention  to  defraud  future  creditors 
existed  in  the  mind  of  the  donor,  at  the  time  the  gift  was  made,  to  justify 
the  court  in  setting  it  aside. 

When  the  directors  and  legally  constituted  agents  of  a  corporation  have,  for 
many  years,  acquiesced  in  a  subscription  to  stock,  made  by  a  person  in  the 
names  of  his  children  or  others,  who  have  exercised  acts  of  ownership  over 
the  stock,  and  voted  upon  it,  without  objection,  as  their  own,  the  corporation 
will  not  afterwards  be  allowed  to  treat  the  subscription  as  if  it  were  a  fraudu- 
lent use,  by  the  original  subscriber,  of  mere  names,  to  secure  a  greater 
number  of  votes  than  he  would  be  entitled  to,  under  the  by-laws,  if  the 
stock  had  stood  in  his  own  name. 

Persons  who  have  an  interest  in  the  subject-matter  affected  by  the  original  de« 
cree,  may  properly  be  joined  as  complainants  in  a  bill  of  review. 

"Whoever  takes  an  assignment  of  stock,  with  notice  of  a  prior  assignment  which 
conveyed  the  legal  title,  acquires  no  interest  therein. 

Where  the  defendants  in  the  original  cause  are  in  default  in  not  answering  a 
supplemental  bill,  but  the  decree  of  the  court  is  not  founded  on  the  charges 
in  the  supplemental  bill,  but  is  contradictory  thereto^  such  default  will  not 
operate  as  a  bar  to  a  bill  of  review. 

This  is  a  bill  of  review,  filed  by  William  P.  Creed  and  others, 
praying  for  the  reversal  of  a  decree  of  the  Supreme  Court  of  Fair- 
field county,  made  in  the  year  1846,  against  them,  in  favor  of  the 
Lancaster  Bank.  The  original  bill  was  filed  by  the  Lancaster 
Bank,  in  March,  1843,  as  the  creditor  of  John  Creed,  seeking  to 
subject  certain  stock  of  the  bank,  standing  in  the  name  of  the 
other  defendants,  to  the  payment  of  his  liabilities  to  the  bank ; 
alleging  that  this  stock  was  held  by  the  other  defendants  for  his 
use. 

Some  of  the  facts  necessary  to  an  understanding  of  ttie  case  are 
as  follows : 

The  Lancaster  Bank  was  organized  in  1816,  and  continued 
3]  *to  do  a  banking  business  until  1842.  At  the  time  the  stock  of  the 
bank  was  taken,  John  Creed  subscribed  twenty  shares  in  his  own 
name,  and  paid  the  first  installment;  he  also  subscribed  for  twenty 
shares  in  the  name  of  Margaret  D.  Creed,  his  wife,  and  twenty 
2 


Digitized  by  V:iOOQIC 


MAECfl  TERM,  1852. 


Creed  v,  Lancaster  Bank. 


shares  in  the  names  of  each  of  his  three  sons,  John  M.  Creed,  Wil- 
liam P.  Creed,  and  George  Creed,  all  of  whom  were  small  children. 
He  also,  at  Or  near  the  same  time,  sabscribed  for  four  shai*es  in  the 
name  of  John  Manis,and  ten  shares  each  in  the  names  of  Benjamin 
Smith,  junior,  and  James  H.  Smith ;  the  two  last  of  whom  were  his 
brothers-in-law,  and  young  boys. 

By  purchases  from  different  individuals,  commencing  in  the  latter 
part  of  1815,  and  extending  to  1819,  John  Creed  had  conveyed  to 
his  daughter,  Mary  Creed,  who  was  born  shortly  after  the  first 
subscription  of  stock,  twenty-nine  shares  of  stock.  In  December, 
1820,  John  Creed,  as  guardian  of  his  daughter  Mary,  transferred 
to  his  infant  daughter,  Elizabeth,  nine  of  the  twenty-nine  shares 
standing  in  Mary's  name,  and  in  June,  1829,  James  Green  trans- 
ferred to  Elizabeth  one  share,  making  ten  shares  in  her  name. 

In  1828,  George  Lee  transferred  to  Jane  Creed,  the  youngest 
daughter  of  John  Creed,  and  who  was  then  about  five  years  of  age, 
ten  shares,  which  was  subscribed  for  and  purchased  by  John 
Creed.  This  stock  was  partly  paid  for  by  installments  on  stock, 
and  partly  by  the  dividends  of  profits.  The  amounts  paid  in  each 
way  is  not  definitely  determined  by  the  evidence.  So  far  as  pay* 
ments  were  made  by  installment,  they  were  paid  by  John  Creed^ 
and  those  firom  whom  he  purchased.  This  stock,  as  well  as  the 
stock  of  the  bank  generally,  was  not  fully  paid  up  until  1829. 
John  Creed  had  made  divers  purchases  of  stock  in  his  own  name, 
commencing  in  1818,  and  closing  in  1828,  by  which  he  acquired 
thirty  shares,  in  addition,  to  the  twenty  subscribed  by  him  in 
his  own  name.  These  fifty  shares  still  stand  in  his  name ;  as 
also  the  twenty  shares  subscribed  in  the  name  of  John  M.  Creed, 
which  on  the  books  of  the  bank  were  transferred  to  him  about  the 
year  1840.  The  other  stock  remained  in  the  ^names  of  the  [4 
persons  above  indicated.  It  is  stated  by  some  of  the  witnesses  that 
the  children  of  John  Creed  claimed  this  stock  as  their  own,  and  ex- 
ercised acts  of  ownership  over  it ;  they  sometimes  voted  it  person- 
ally and  sometimes  by  proxy.  The  first  certificates  of  stock  were 
issued  in  1832,  to  each  of  the  persons  in  whose  name  it  stood. 
The  first  declarations  of  John  Creed  given  in  evidence  in  reference 
to  the  ownership  of  this  stock,  was  his  statement  made  to  John  M. 
Creed,  in  1835,  or  1836j  when  he  spoke  of  having  provided  for  his 
children  by  giving  them  this  stock.    This  was  before  his  ombarrass- 
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9]  *How,*  then,  stands  the  decree  on  the  facts  of  the  case? 
There  is  no  allegation  in  the  bill  that  the  disposition  of  this  stock 
was  made  in  fraud  of  creditors.  That  question  has,  however,  been 
raised  in  argument,  and  it  is  said  that  John  Greed,  from  1816,  was 
always  more  or  less  indebted  to  the  bank,  and  that,  therefore,  these 
settlements  could  not  be  upheld  as  against  its  claims.  Kumerous 
authorities  have  been  referred  to,  illustrative  of  the  rules  of  law  on 
this  subject.  These  we  do  not  think  it  necessary  to  examine.  The 
facts  of  this  case  are  such  that  that  question  can  not  be  legitimately 
raised,  John  Creed  was  a  man  engaged  in  very  extensive  and  va- 
rious business.  He  was  the  president  of  the  bank  nearly  the  whole 
time  of  its  existence.  He  perhaps  all  the  time  had  a  stock  note  in 
the  bank,  which  was  renewed  from  time  to  time.  Sometimes  he 
had  a  loan  equal  to  the  amount  of  his  stock,  sometimes  greater,  but 
frequently  much  less. 

As  we  have  before  seen,  from  1816  to  1837,  he  was  a  man  of 
large  property,  prosperous,  and  unembarrassed  in  all  his  business ; 
able  to  pay  his  debts  when  called  for,  and  did  pay  them.  We  have 
no  evidence  of  any  debt  being  in  existence  at  the  time  these  stock 
transactions  took  place  that  is  now  held  by  the  bank.  The  maxim 
that  a  man  must  be  just  before  he  is  generous,  is  one  that  is  applied 
to  a  debtor  in  favor  of  his  creditors ;  but  I  know  of  no  policy  of 
law  that  is  opposed  to  a  wealthy  man  being  generous,  merely  be- 
cause the  property  which  his  generosity  induces  him  to  give  might 
at  some  time  be  needed  to  pay  a  future  creditor.  It  would,  indeed, 
be  a  strange  policy  that  would  discountenance  the  giving  by  those 
that  are  wealthy,  of  their  abundance  to  those  who  may  stand  in 
need  of  it.  Indeed,  there  is  no  more  objection  against  a  man,  if 
he  be  able  to  do  it,  giving  away  his  property,  than  there  is  to  his 
selling  it.  It  is  only  where  existing  creditors  are  injured  by  it,  or 
where  there  is  a  fraudulent  intent  as  to  subsequent  creditors,  that  a 
gift  of  property  can  be  objected  to.  There  was  nothing  of  that 
kind  in  this  case. 

The  next,  and,  as  we  think,  the  great  question  in  the  case,  is  one 
JO]  of  intention.  Did  John  Creed  intend  his  stock  as  an  *ad- 
vanoement  or  gift  to  his  children  and  the  others  to  whom  it  was 
given?  The  rule  as  to  the  presumjtion  in  such  cases  is  prop- 
erly laid  down  by  the  counsel  for  the  bank,  from  2  Haddock's 
Chancery,  112 ;  where  a  person  purchases  property  with  his  own 
funds,  and  places  the  title  in  the  name  of  a  stranger,  the  legal  pre- 
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snmption  is  that  be  made  such  parchase  for  bis  own  use,  and  thai 
the  property  is  held  in  trust  for  him.  But  when  such  purchase 
and  conveyance  is  made  by  a  man  to  a  member  of  his  own  family, 
the  presumption  is  the  other  way,  and  the  property  is  held  to  be  a 
gift  or  advancement.  These  are,  however,  mere  abstract  presump- 
tions that  may  be  rebutted  by  circumstances  or  evidence  going  to 
show  a  different  intention,  and  each  case  has  to  be  determined  by 
the  reasonable  presumptions  arising  from  all  the  acts  and  circum- 
stances connected  with  it ;  so  that  it  may  happen,  that  where  prop- 
erty is  thus  purchased  and  placed  in  the  name  of  a  stranger,  the 
presumption  that  the  law  will  draw,  taking  all  the  circumstances 
into  consideration,  will  be  that  the  property  was  intended  for  and 
vested  absolutely  in  the  person  in  whose  name  it  was  placed.  On 
the  other  hand,  it  frequently  occurs  that  property  purchased  and 
paid  for  by  the  father  and  placed  in  the  name  of  a  child,  even  where 
there  is  no  positive  evidence  of  trust,  will  be  presumed,  from  the 
facts  connected  with  it,  to  be  intended  for  the  use  of  the  father,  and 
held  in  trust  for  him.  Lapse  of  time,  connected  with  continued 
acts  of  recognition  of  the  right  of  the  donee,  are  always  potent  and 
frequently  controlling  circumstances  in  determining  a  question  of 
intention  in  a  case  of  this  kind. 

John  Creed  had  the  capacity  to  make  a  provision  of  this  kind  for 
his  family,  and  he  ostensibly  did  so.  He  commenced  in  1816,  by 
giving  to  his  wife  and  each  of  his  children  $2,000  in  stock.  As 
his  family  increased,  he  made  provision  for  them  all,  with  one  single 
exception,  the  reason  for  which,  we  think,  is  satisfactorily  explained 
by  the  evidence,  in  the  same  way,  by  the  purchase  of  stock,  and 
placing  it  in  their  names.  The  bank  and  John  creed  both  treated 
the  stock  as  belonging  to  the  persons  in  whose  names  it  stood.  The 
children  *voted  on  it,  sometimes  personally,  and  sometimes  by  [11 
proxy.  The  dividends  on  stock  were  always  placed  to  their  credit 
on  the  books  of  the  bank ;  the  certificates  of  stock  were  issued  in 
their  names  by  the  bank,  certifying  that  each  was  entitled  to  the 
amount  of  stock  that  stood  in  their  names;  the  stock  was  talked 
of  in  the  family  as  belonging  to  the  children,  and  John  Creed  so 
spoke  of  it  to  his  friends  and  neighbors.  The  bank  claimed  a  lien 
on  the  stock  standing  in  the  name  of  John  M.  Creed  as  late  ns  1840, 
for  a  debt  w:hich  he  owed  it.  The  directors  of  the  bank,  who  had 
the  best  means  of  knowing,  and  who  were  most  interested  in 
knowing  what  was  the  true  state  of  fact,  gave  a  most  specific  deo- 
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laration  in  1841  that  the  stock  was  a  bona  fide  advancement  to  the 
children.  Some  facts  are,  however,  relied  ou  by  the  bank  to  rebut 
the  conclusions  that  might  be  drawn  from  these  transactions.  One 
is  that  John  Creed  always  drew  the  dividends  on  this  stock,  even 
after  the  children  had  come  of  age,  and  some  of  them  were  acting 
for  themselves.  And  fisiother  is  that  John  Creed  spoke  to  White, 
one  of  the  witnesses,  about  this  stock  as  helping  to  pay  his  debts 
to  the  bank. 

As  to  the  first ;  the  fact  that  John  Creed  always  drew  the  divi- 
dends on  this  stock.  Unexplained,  it  is  certainly  an  item  of  evidence 
having  some  weight ;  but  when  we  reflect  that  John  Creed,  as  offi- 
cer of  the  bank,  knew  of  all  its  operations  when  they  took  place; 
that  he  was  a  large  stockholder  himself;  would  be  drawing  his  own 
dividends ;  that  several  of  these  persons  lived  with  him,  and  some 
of  them  resided  abroad,  we  do  not  think  it  strange  that  he  should 
have  made  a  practice  of  drawing  for  all  of  them  when  he  drew  for 
himself  Nor  do  we  consider  the  fact  that  he  did  not  give  a  specifio 
account  of  the  money  thus  drawn,  or  pay  it  over,  inconsistent  with 
the  idea  that  it  was  a  provision  made  for  the  benefit  of  his  family. 
This  provision,  from  its  very  nature,  was  intended,  as  such  provi- 
sions  generally  are,  for  future,  rather  than  immediate  benefit  to  the 
parties  for  whom  it  was  made.  As  to  the  other  circumstances  of 
John  Creed  speaking  of  this  stock  to  White  as  a  fund  that  would 
12]  holp*hira  to  pay  his  debts  to  the  bank :  White,  between  whom 
and  John  Creed  a  long  confidential  acquaintance  had  existed, 
speaks  of  John  Creed  as  often  speaking  of  this  stock  as  a  provision 
that  he  had  made  for  his  family.  He  says,  on  cross-examination, 
that  he  once,  or  perhaps  oftener,  heard  Creed  speak  of  this  stock 
as  an  item  which,  with  his  real  estate,  would  enable  him  to  pay  off  the 
bank  debt.  Now  this  apparent  contradiction  in  the  statements  of 
Creed  is  all  explained,  if  we  suppose  that  the  children  were  willing 
at  his  suggestion,  to  give  up  their  stock  to  relieve  him  from  his 
embarrassments.  And  we  are  not  without  proof  on  this  subject; 
for  it  appears  that  four  of  the  children  did  offer  to  the  bank  an  as- 
signment of  their  stock  as  a  pledge  for  their  father*s  debts,  which 
the  bank  refused,  on  the  ground  that  the  stock  belonged  to  John 
Creed.  We  think,  in  the  absence  of  any  apparent  motive  on  the 
part  of  John  Creed  to  put  his  property  out  of  his  hands,  the  most 
reasonable  deduction,  from  all  the  facts  of  the  case,  would  be  that 
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bis  motive  in  reference  to  this  stock  was  to  make  a  provision  for  his 
family. 

It  is  said,  however,  that  the  case  stands  differently  with  the 
Smiths.  They  were  brothers-in-law  of  John  Creed ;  he  was  not 
legally  bound  to  provide  for  them,  nor  is  it  customary  fbr  a  man  to 
make  provision  for  those  thus  related  to  him.  Still,  between  John 
Creed  and  the  Smiths,  or  one  of  them  at  least,  that  relationship 
was  held  nearer  than  it  generally  is.  As  has  been  before  stated, 
this  stock  was  taken  In  their  names  in  1816.  The  Smiths  were 
then  boys.  James  H.  Smith  had  been  living  with  John  Creed  for 
about  four  years,  and  continued  to  live  with  him  daring  his  life, 
with  the  exception  of  about  two  years.  During  all  this  time,  from 
1812  to  1828,  no  account  was  ever  taken  of  wages ;  but  Smith  lived 
and  did  business  for  Creed,  who  supported  him.  On  the  death  of 
James  H.  Smith,  in  1830,  John  Creed  took  his  infant  daughter  to 
his  house  and  raised  her  in  his  family  as  his  own  child.  The  other. 
Smith,  Benjamin,  in  1816,  was  at  college,  and  has  been  absent  from 
the  state  for  many  years. 

♦These  boys  were  poor.  It  appears  that  John  Creed  adminis-  [13 
tered  on  the  estates  of  both  their  father  and  mother,  and  that  there 
was  not  a  cent  of  property  that  ever  came  to  them  from  these  estates. 
During  the  existence  of  the  bank,  for  nearly  thirty  years,  this 
stock  stood  in  their  names  and  was  treated  by  the  bank  as  belong- 
ing to  them ;  it  was  taken  by  Creed  cotemporaneously  with  the 
stock  taken  for  his  wife  and  children,  and  must  be  considered  as 
having  been  set  apart  for  the  same  purpose. 

But  we  have  been  looking  at  this  evidence  as  if  John  Creed  had 
no  motive  in  putting  his  property  out  of  his  own  name,  if  he  cou* 
tinned  the  owner.  But  it  is  said  by  the  defendants  in  review  that 
John  Creed  put  the  stock  in  the  names  of  these  persons  for  the 
purpose  of  evading  the  charter  of  the  bank.  The  charter  provides 
that  a  stockholder  in  the  bank  for  the  first  ten  shares  of  stock 
shall  have  one  vote  for  each  share,  for  the  next  ten  one  vote  for 
every  two  shares,  and  so  on,  decreasing  the  vote  on  each  share  as 
the  number  of  shares  increases :  so  that  the  stock,  subdivided  as  it 
was,  would  be  entitled  to  ninety -five  votes ;  whereas,  if  it  had  all 
stood  in  the  name  of  John  Creed,  it  would  have  been  entitled  to  but 
twenty-eight  votes.  Now  this  might  be  an  inducement  for  John 
Creed  to  thus  divide  his  stock.  It  would,  however,  be  a  fraud  on 
the  charter  of  the  bank,  as  well  as  on  the  other  stockholders.    But 
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when  the  directors  and  attorneys  of  the  bank,  some  of  them  dis- 
tinguished for  their  general,  as  well  as  their  legal  knowledge,  who 
were  the  neighbors  of  John  Creed,  were  acquainted  with  his  acts 
and  character,  and  with  his  pecuniary  affairs,  who  were  bound, 
both  in  law  and  conscience,  to  see  that  no  fraud  was  committed  on 
the  charter  of  the  bank,  or  its  stockholders,  were  unable,  during 
the  whole  existence  of  the  bank,  to  discover  that  such  a  fraud  was 
being  perpetrated,  how  can  they  expect  that  this  court,  with  its  com- 
paratively small  means  of  ascertaining  the  true  facts  of  the  case, 
can  infer  such  fraud  ?  It  is  to  be  remarked  that  no  new  fact  has 
come  to  light  in  reference  to  this  matter.  But  suppose  they  did 
14]  know  that  such  a  fraud  was  being  ^perpetrated ;  and  then^ 
how  stands  the  matter?  Why  the  bank  then  acquiesced  in  the  de- 
ception and  gave  its  sanction  to  it  in  every  possible  form.  Not  a 
book  in  the  bank,  scarcely,  but  contained  false  entries,  covering  up 
and  effectuating  the  fraud.  Can  the  bank  now  come  in  and  show 
the  fraud,  and  derive  any  benefit  by  such  showing?  We  think  not. 
When  the  bank  has  run  its  course ;  when  John  Creed,  too,  has  fin- 
ished his,  and,  stripped  of  all  his  property,  is  about  lying  down  to 
die,  it  is  too  late  to  come  in  and  disclose  this  fraud,  if  there  be  one, 
merely  for  the  purpose  of  wresting  from  John  Creed's  family  this 
small  remnant  of  his  once  large  possessions. 

But  it  is  said  that,  so  far  as  the  twenty  shares  standing  in  the 
name  of  Margaret  D.  Creed  are  concerned,  the  decree  must  stand, 
on  the  ground  that  the  complaints  in  review  are  not  prejudiced  by 
it.  As  we  have  before  seen,  Margaret  D.  Creed  died  in  1823,  and 
no  administrator  was  appointed.  She  was  not  represented  in  this 
suit;  the  court  had  not  jurisdiction  to  decree  in  reference  to  this 
stock,  unless  on  the  ground  that  her  children,  who  were  parties, 
were  the  persons  in  interest.  From  the  evidence  and  parties  before 
the  court,  the  complainants,  who  are  the  children  of  Margaret  D. 
Creed,  appear  to  have  an  interest  in  this  stock,  and  are,  therefore, 
prejudiced  by  the  decree.  Margaret  Creed,  the  daughter,  now 
Margaret  Parks,  as  is  disclosed  by  the  evidence,  claims  this  stock. 
She  is  not,  however,  a  party  to  this  suit,  and  her  rights,  as  against 
the  other  children,  can  not  now  be  considered.  It  is  also  claimed 
that  the  decree,  so  far  as  the  stock  formerly  belonging  to  John  M. 
Creed  is  concerned,  must  stand  on  account  of  the  assignment  to 
John  Creed  and  his  assignment  to  the  bank.  The  evidence  shows 
that  William  P.  Creed  had  paid  debts  for  John  M.  Creed  previous 
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to  1840,  amounting  to  over  82,000 — more  than  the  amonnt  of  the 
stock ;  that  John.  M.  Creed  assigned  to  William  P.  Creed  this  stock 
as  an  indemnity;  that  William  P.  Creed  went  to  the  bank  and 
asked  to  have  the  stock  transferred  to  his  name,  and  that  the 
cashier  refused,  on  the  ground  that  John  M.  ♦Creed  was  in-  [15 
debted  to  the  bank.  John  M.  Creed  afterward,  without  considera- 
tion, transferred  this  same  stock  to  his  father,  John  Creed,  who  had 
full  notice  of  the  transfer  to  William.  John  Creed  had  the  stock 
transfen^ed  to  his  name  on  the  books  of  the  bank. 

JN'ow  the  bank  had,  by  the  provisions  of  their  charter,  a  perfect 
right  to  hold  this  stock  for  any  debt  that  they  might  have  against 
John  M.  Creed  at  the  time  of  the  transfer  to  William.  The  transfer 
to  William,  however,  vested  in  him  the  title  to  the  stock,  subject 
merely  to  the  bank  debt.  If  the  bank  was  claiming  this  stock  for 
the  debt  that  existed  against  John  M.  Creed  at  the  time  of  the 
transfer  to  William,  its  claim  would  be  good ;  but  the  bank  is  claim- 
ing it  under  John  Creed,  senior,  for  the  payment  of  their  claims 
against  him. 

The  fact  that  the  complainants  in  review  are  in  default  for  an- 
swer to  the  supplemental  bill,  is  relied  on  for  sustaining  the  decree. 
It  is  evident  that  the  new  charges  contained  in  the  supplemental 
bill  did  not  enter  into  the  decree  \  the  whole  finding  and  decree  of 
the  court  are  perfectly  contradictory  to  all  those  charges. 

The  decree  of  the  Supreme  Court  will,  therefore,  be  reversed,  ex- 
cept as  to  the  fifty  shares  originally  in  the  name  of  John  Creed, 
and  the  four  shares  in  the  name  of  John  Manis,  and  the  cause  will 
be  remanded  to  the  District  Court  of  Fairfield  county  for  further 
proceedings. 

Thubman,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 


John  Hibn  v.  The  State  of  Ohio. 

A  license  to  keep  a  tavern  under  the  authority  of  the  act  granting  licenses  and 
regulating  taverns,  passed  June  1,  1881,  was  a  licence,  according  to  the 
true  intent  and  meaning  of  said  act,  to  retail  liquors  as  well  as  to  keep 
a  tavern. 
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The  act  to  restrain  the  «ale  of  spirituous  liquors  of  March,  1861,  did,  by  its  op- 
eration, repeal  the  act  of  June,  1881,  so  far  as  it  conferred  the  authority  to 
grant  licenses  in  future  to  retail  liquor,  but  did  not,  by  any  express  lan- 
16]  guage,  ^revoke  or  annul  the  outstanding  licenses  which  had  been 
granted  under  the  act  of  1831,  and  had  not  expired  at  the  time  the  former 
act  took  effect. 

Connected  as  the  subject  is  with  the  public  police  and  domestic  regulations  of 
the  state,  the  legislature  had  the  power,  on  the  ground  of  protecting  the 
health,  morals  and  good  order  of  the  community,  to  revoke  or  provide  the 
mode  of  revoking  the  unexpired  licenses  granted  under  the  act  of  1831 ; 
but  the  exercise  of  this  power,  without  refunding  the  money  obtained  for 
the  license,  would  be  an  act  of  bad  faith ;  and  as  repeals  by  implication  are 
not  favored,  and  penal  statutes  are  strictly  construed,  such  an  operation 
will  not  be  given  to  the  law  by  mere  implication,  in  the  absence  of  words 
directly  and  clearly  expressive  of  such  intention. 

It  is  not  correct  practice  to  plead  specially  to  an  indictment  a  matter  which  is 
competent  and  proper,  by  way  of  defense,  under  the  plea  of  not  guilty; 
but  if  the  state  demur  generally,  or  take  issue  on  any  such  special  plea^ 
the  irregularity  is  thereby  waived. 

If  a  special  plea  to  an  indictment  be  determined  to  be  insufficient,  the  Judg- 
ment of  the  court  should  be  respondeat  ouster;  as  in  this  state  the  court 
could  not  proceed  to  final  judgment  in  a  criminal  case  without  either  a 
plea  of  guilty  or  a  finding  by  a  jury. 

A  negative  averment  to  the  matter  of  an  exception  or  proviso  in  a  statute  ia 
not  requisite  in  an  indictment,  unless  the  matter  of  such  exception  or  pro- 
viso enter  into  and  become  a  part  of  the  description  of  the  offense,  or  a 
qualification  of  the  language  defining  or  creating  it ;  but  as  the  exception 
of  the  sale  of  liquor  for  medicinal  and  pharmaceutical  purposes  in  the 
proviso  in  the  first  section  of  the  law  of  1851,  to  restrain  the  sale  of  liquor, 
points  directly  to  the  character  of  the  offense,  and  becomes  a  material  qual- 
ification in  the  statutory  description  of  it,  an  indictment  under  this  section 
is  defective  without  the  negative  averment. 

Bbbob  to  the  Court  of  Common  Pleas  of  Rosa  county. 

The  plaintiff  in  error  was  indicted  in  the  Common  Pleas  for  sell- 
ing spirituous  liquor  on  the  2d  day  of  May,  1851,  by  less  quantity 
than  one  quart,  under  the  provisions  of  the  act  of  the  General  As- 
sembly entitled  **  an  act  to  restrain  the  sale  of  spirituous  liquors," 
passed  March  12th,  1851,  49  Ohio  Laws,  87;  Curwen's  Kev.  Stat., 
chap.  1073 — ^which  by  its  terms  did  not  take  effect  until  the  Istday 
of  May  of  the  same  year. 

To  this  indictment,  the  plaintiff  in  error  put  in  a  special  plea, 
setting  forth,  that  before  the  enactment  of  the  said  law,  he  had  ob- 
14 


Digitized  by  V:iOOQIC 


MARCH  TERM,  1^52.  17, 18 


Him  V,  State  of  Ohio. 


tained  from  the  Coart  of  Common  Pleas  of  the  county,  under  the 
authority  of  the  act  granting  licenses  and  regulating  taverns,  passed 
June  Ist,  1831,  a  license  authorizing  him  to  keep  a  tavern,  at  his 
house  in  Chillicothe,  with  the  *privilege  of  retailing  spirituous  [17 
liquors  for  one  year  from  the  13th  day  of  October,  1850  ;  that  the 
license  had  been  issued,  and  that  he  bad  paid  therefor  fifteen  dol- 
lars into  the  county  treasury ;  that  the  sale  of  liquor  alleged  in  the 
indictment  was  made  by  him  at  his  tavern  while  said  license  was 
in  fhll  force,  and  claiming  that  he  was  exempt  from  the  provisions 
of  the  act  of  1851  until  the  expiration  of  his  license. 

To  this  plea  the  state  demurred.  The  court  below  sustained  the 
demurrer,  and  thereupon,  in  the  language  of  the  record,  "  the  de- 
fendant not  asking  leave  to  plead  de  novo^  but  abiding  by  his  said 
plea,"  the  court  gave  judgment  and  assessed  a  fine,  together  with 
the  costs  of  prosecution,  upon  the  plaintiff  in  error.  And  it  is  to 
reverse  this  judgment  that  this  writ  is  prosecuted. 

J.  2/.  Oreen  for  plaintiff  in  error;  J,  McCarmick  and  Wm. 
McGliAtoek  for  defendant  in  error. 

Bartlet,  J.    The  errors  assigned  are  substantially  as  follows: 

I.  That  the  court  erred  in  sustaining  the  demurrer  to  the  plea. 

II.  That  the  court  erred  in  pronouncing  judgment  without  a 
plea  of  guilty,  or  a  finding  of  a  jury. 

III.  That  the  indictment  was  insufficient. 

The  first  and  most  prominent  question  presented  in  the  case  is 
that  of  the  sufficiency  of  the  ground  of  defense  set  up  in  the  special 
plea. 

The  question  of  the  validity  of  the  act  to  restrain  the  sale  of 
spirituous  liquors,  passed  March  12,  1851,  is  not  raised ;  but  the  in- 
quiry is  presented,  whether  the  effect  and  operation  of  the  act  was 
to  revoke  or  annul  the  authority  to  retail  spirituous  liquors  granted 
to  tavern-keepers  by  licenses  which  had  not  expired  when  the  act 
took  effect. 

The  right  to  keep  a  tavern  or  to  retail  spirituous  liquors  is  a 
right  which  every  person  in  a  community  could  exercise,  if  not  re- 
strained by  penal  enactments.  The  fifteenth  section  of  the  act 
granting  licenses  and  regulating  taverns,  passed  June  1st,  1831, 
prohibited  by  a  forfeiture  or  penalty,  recoverable  by  indictment,  any 
person  who  is  not  duly  licensed  to  keep  a  tavern,  from  follow-  [18 
ing  the  business  either  of  keeping  a  tavern  or  of  retailing  spirit- 
uous liquors.    The  same  act  authorijEes  a  license  to  be  granted  to 
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certain  persons  to  keep  tavern,  and  prescribes  the  terms  and  regu- 
lations for  granting  the  same  for  the  period  of  one  year. 

It  is  insisted  upon  for  the  state,  that  the  license  authorized  by 
this  law,  being  simply  a  license  to  keep  a  tavern,  did  not  carry  with 
it  the  authority  to  retail  spirituous  liquors.  In  other  words,  that 
the  licensed  tavern-keeper  was  not  licensed  by  the  authority  of  law 
to  retail  spirituous  liquors  ;  but  was  simply  favored,  by  an  exemj)- 
tion  in  the  law,  from  the  penalties  imposed  on  the  rest  of  the  commu- 
nity for  retailing  spirituous  liquors.  It  is  the  opinion  of  the  ma- 
jority of  the  court  that  this  distinction  is  not  warranted,  and  that, 
according  to  the  true  intent  and  meaning  of  the  law  of  1831,  the 
license  to  keep  a  tavern  carried  with  it  and  conferred  the  privilege 
of  retailing  spirituous  liquors  as  clearly  as  if  the  same  had  been 
positively  expressed. 

The  same  act  which  imposed  the  restraint  on  the  community 
at  large  authorized  the  license.  The  restraint  was  alike  upon  the 
business  of  keeping  a  tavern,  as  well  as  upon  that  of  retailing 
spirituous  liquors.  And  the  license  in  fact  conferred  the  authority 
to  exercise  all  the  acts  prohibited  by  the  penal  provision  of  the  law. 
It  is  apparent,  from  the  context  of  the  law  and  its  evident  reason 
and  intent,  that  the  license  conferred  the  privilege  of  retailing 
spirituous  liquors  as  clearly  as  that  of  keeping  a  tavern.  Such  has 
been  the  construction  uniformly  recognized,  and  such  the  common 
understanding  in  the  execution  of  the  law ;  and  the  privilege  of  re- 
tailing spirituous  liquors  has  been  an  important  consideration,  and 
in  many  instances  the  only  consideration  for  which  the  license  has 
been  obtained. 

In  construing  a  statute,  words  are  to  be  taken  in  the  sense  in 
which  they  are  ordinarily  understood.  The  term  tavern-keeper 
has  for  many  years  past  been  understood  to  import  a  person  licensed 
to  retail  liquor  at  a  house  kept  by  him  for  public  entertainment. 
Webster's  Dictionary  defines  a  tavern  to  be  "  a  house  licensed  to  sell 
19]  liquors  in  small  quantities  *to  be  drank  on  the  spot.  In  some 
of  the  United  States,  tavern  is  synonymous  with  inn  or  hotel,  and 
denotes  a  house  for  the  entertainment  of  travelers,  as  well  as  for 
the  sale  of  liquors,  licensed  for  that  purpose."  A  license  to  keep 
a  tavern,  therefore,  in  its  ordinary  signification,  was  understood  to 
be  a  license  to  retail  liquors  and  keep  a  house  of  entertainment. 
The  amendatory  act  of  February  25, 1833,  authorizing  a  license  to 
keep  a  tavern,  without  retailing  liquor,  requires  a  special  exception 
16 
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of  the  bufiinesfi  of  retailing  liquor  in  the  lioense.  Without  this 
exception,  a  license  to  keep  a  tavern  conferred  the  authority  to  re- 
tail liquor  as  a  material  part  of  the  privilege  granited. 

In  the  case  of  Curtis  v.  the  State  of  Ohio,  5  Ohio,  199,  the  Su- 
preme Court  of  this  state  was  equally  divided  on  the  question 
whether  a  public  house  of  entertainment  in  which  no  liquor  was 
kept  was  a  tavern  at  all,  in  the  meaning  of  the  law,  so  as  to  be  re- 
quired in  any  instanoe  to  obtain  a  license.  This  division  of  the 
court  led  to  the  passage  of  the  explanatosy  act  of  February  24^ 
1834,  which  expressly  declares  that  no  person,  except  persons  who 
may  reside  in  cities,  towns,  and  villages,  or  within  one  mile  thereof 
shall  be  deemed  or  taken  to  be  a  keeper  of  a  tavern,  in  the  true 
intent  and  meaniDg  of  the  aforesaid  fifteenth  section  of  the  act  of 
June,  1831,  who  does  not  keep  spirituous  liquors  for  sale  in  his 
house  of  entertainment. 

It  was  clearly  the  intention  of  the  act  of  1831,  that  the  authority 
to  retail  liquor  should  be  conferred  by  the  license  to  keep  a  tavern 
and  constitute  a  material  consideration  in  procuring  it. 

If  the  plaintiff  in  error,  therefore,  had  the  license  to  retail  spiritu- 
ous liquors,  granted  to  him  under  the  auUiority  of  law,  as  he  al- 
leged, did  the  act  to  restrain  the  sale  of  spirituous  liquors,  passed 
in  1851,  revoke  or  annul  it,  so  far  as  it  conferred  this  privilege? 
The  repealing  clause  of  the  act  is  in  these  words :  "All  laws,  or 
parts  of  laws,  licensing  the  sale  of  spirituous  liquors,  which  are 
Inconsistent  with  the  provisions  of  this  act,  be  and  the  same  are 
hereby  repealed.''  *This  repealing  clause  affects  nothing  but  [30 
the  power  to  grant  licenses  in  future  after  the  law  took  effect.  It 
repealed  the  authority,  in  the  law  of  1831,  to  grant  any  more  11- 
<censes  to  retail  spirituous  liquors,  but  nothing  further.  There  is 
no  language  employed  expressive  of  any  intention  to  revoke  iyr 
annul  the  unexpired  licenses  previously  granted  under  it.  The 
license  was  a  privilege,  an  acquired  right,  which,  during  its  term, 
was  not  dependent  on  the  continuance  of  the  law  under  which  it 
had  been  granted.  If  a  license  had  been  granted  and  taken  out  to 
keep  u  tavern  under  ihe  act  of  1831,  on  one  day,  and  the  next  day 
the  entire  law  had  been  repealed,  it  could  not  be  claimed  that  the 
license  to  keep  a  tavern  was  revoked.  The  repeal  of  the  law  would 
simply  take  away  the  authority  to-grant  future  licenses.  It  is  clear, 
that  the  unexpired  licenses  were  not  ex^wessly  repealed  or  revoked 
by  the  act  of  1851.  And  it  is  but  fair  to  presume,  that  if  the  gon- 
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eral  assembly  bad  intended  any  sncb  tbing,  sach  intention  woald 
bave  been  expressed,  and  provision  made  for  refunding  tbe  money 
obtained  for  the  licenses  revoked. 

It  is  well -settled  that  several  acts  in  pari  materia,  and  relating  to 
tbe  same  subject,  are  to  be  taken  and  comprised  together  in  eon- 
struing  them ;  because  they  are  considered  as  having  an  object  in 
view,  and  as  acting  upon  one  system  (Rex  v.  Lazdall,  1  Burr.  447). 
Chancellor  Kent  says :  "  The  object  of  the  rule  is  to  ascertain  and 
carry  into  effect  the  intention  ;  and  it  is  to  be  inferred  that  a  code 
of  statutes  relating  to  one  subject,  was  governed  by  one  spirit  and 
policy,  and  was  intended  to  be  consistent  and  harmonious."  1  Kent's 
Com.,  463. 

The  case  of  Dodge  r.  Gridley,  10  Obio,  177,  appears  to  bear  a 
strong  analogy  in  principle.  Certain  rights  had  been  acquired 
under  the  act  regulating  estrays,  passed  in  1831,  by  which  persons 
living  out  of  the  limits  of  towns  or  villages  were  entitled  to  have 
their  animals  running  at  large  exempted  from  liability  to  be  taken 
up  and  dealt  with  under  the  authority  of  the  town  corporations. 
21]  And  the  charter  of  *the  town  of  Harmar,  passed  in  1837, 
conferred  full  power  and  authority  upon  the  town  council  to  pre- 
vent any  description  of  animals  from  running  at  large  in  the 
streets,  etc  ;  and  it  was  claimed  that,  being  subsequent  in  date  to 
the  estray  act,  it  repealed  the  latter  so  far  as  it  extended  to  that 
town. 

The  court  in  this  case  say:  <^  Repeals  by  implication  are  not 
favored.  When  two  affirmative  statutes  exist,  one  is  not  to  be 
construed  to  repeal  the  other  by  implication,  unless  they  can  be 
reconciled  by  no  mode  of  interpretation.  If  they  admit  of  being 
-applied  to  dififerent  subjects,  there  is  no  necessity  of  supposing  an 
implied  repeal."  There  are  many  cases  illustrative  of  this  princi- 
ple, especially  that  reported  in  9  Cowen,  437.  The  statute  of  wills 
in  New  York  prohibits  a  devise  to  a  corporation.  A  subsequent 
•act  incorporating  the  orphan  asylum  society  declares  that  they  may 
purchase  real  estate.  The  court  held  that  the  statute  of  wills  was 
not  repealed  by  the  act  of  incorporation;  for,  although  the  word 
purchase,  in  its  most  extensive  signification,  includes  a  devise,  yet, 
inasmuch  as  the  right  claimed  is  by  tbe  statute  of  wills  expressly 
denied,  it  would  seem  to  be  more  congenial  to  the  spirit  of  both 
acts,  to  understand  the  word  purchase  in  a  restricted  sense,  and  as 
so  intended  by  the  legislature. 
18 
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The  court  is  not  disposod  to  qaestion  the  power  of  the  legislature 
in  a  matter  of  this  kind,  connected  as  it  is  with  the  public  policy 
and  domestic  regulations  of  the  state.  Upon  the  ground  of  pro- 
tecting the  health,  morals,  and  good  order  lof  community,  we  are 
not  prepared  to  say  that  the  legislature  does  not  po"b8ess  the  power 
to  revoke  such  license.  But  where  there  has  been  no  forfeiture  of 
the  license  by  abuse  or  violation  of  its  terms,  common  honesty 
would  require  that  the  money  obtained  for  it  should  be  refunded  in 
case  of  its  revocation. 

The  act  of  March  12, 1851,  did  not,  by  its  terms,  take  effect  till 
the  1st  of  May  of  that  year,  up  to  which  period  licenses  could  have 
been  granted  under  the  law  of  1831.  It  is  not  reasonable  to  pre- 
sume that  the  legislature  would,  *after  authorizing  a  license,  [22 
and  allowing  the  granting  of  it  till  a  particular  period,  and  after 
obtaining  thereby  the  payment  of  many  thousands  of  dollars  into 
the  treasury,  revoke  the  license  before  the  expiration  of  the  term 
for  which  it  was  granted,  without  reimbursement.  At  least  the 
court  will  not  presume  any  such  act  of  bad  faith,  from  mere  impli- 
cation. If  any  such  power  be  exercised,  it  must  be  clearly  and  dis- 
tinctly expressed  in  the  law. 

It  is  said  that  the  policy  of  the  act  of  1851  was  to  put  an  end  to 
all  retailing  of  ardent  spirits.  But  this  does  not  affect  the  question. 
The  licenses  were  but  temporary,  and  of  short  duration  ;  and  if 
not  revoked,  only  gave  the  statute  a  more  gradual  effect  in  going 
into  operation. 

It  is  insisted,  on  the  part  of  the  state,  that  the  langaage  Af  the 
statute,  which  is  general,  providing,  "  that  if  any  person  shall  sell, 
etc.,  each  and  every  person  so  offending  shall  be  deemed  guilty  of 
a  misdemeanor,  etc.,  gives  it  a  peculiar  effect.  This,  however,  is 
nothing  more  than  the  ordinary  language  employed  in  almost  all 
pebal  enactments.  The  mere  letter  of  the  law  is  not  always  to  be 
adhered  to.  It  is  well  settled  that  penal  statutes  must  receive  a 
strict  interpretation,  and  must  not  be  extended  in  their  operation 
beyond  the  manifest  intention  of  the  legislature.  The  subject- 
matter  and  the  reason  and  effect  of  a  law  must  be  looked  to  in  giving 
it  a  construction  ;  and  where  words,  if  taken  literally,  bear  an  ab- 
surd and  unreasonable  signification,  there  may  be  some  deviation 
from  the  ordinary  sense.  The  Bolognian  law,  mentioned  by  Puf- 
fendorf,  which  enacted  that  whoever  drew  blood  in  the  street  should 
be  punished  with  the  utmost  severity,  was  held  not  to  extend  to 
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the  SQrgeon  who  opened  the  v«iii  of  a  pereon  who  fell  down  in  the 
street  with  a  fit.  The  authorities  are  numerous  settling  the  prind- 
ple  that  statutes  in  derogation  of  the  rights  either  of  the  public  or 
of  individuals  are  not  to  be  enforced  by  a  strict  adherence  to  their 
letter;  but  must  be  so  construed  that  no  man  who  is  innocent  be 
punished  or  damaged ;  and  no  statute  should  be  so  construed  as  to 
23]  render  it  unreasonable  '^'or  iniquitotis  in  its  operation.  Bacon 
Ab.  title  Statutes,  1,  9,  10 ;  2  Bos.  &  PhL,  496  ;  Sprague  v.  Birdsail, 
2  Cowen,419. 

This  gronnd  of  defense  to  the  indictment  would  have  been  com- 
petent and  more  properly  intix)duced  nnder  the  plea  of  not  guilty. 
Such  special  matter  of  exemption  can  not  be  regularly  set  up  by 
special  plea.  1  Saunders,  309  ;  1  Chitty's  Or.  Law,  473.  But  the 
state  having  waived  the  irregularity  by  demurring  to  the  plea,  it 
is  the  opinion  of  a  majority  of  this  conrt  that  the  Common  Pleas 
erred  in  sustaining  the  demurrer. 

The  second  assignment  of  error  noticed  is  that  the  Common 
Fleas  proceeded  to  judgment  and  passed  sentence  without  a  plea 
of  guilty  or  a  finding  by  a  jury.  We  are  unanimons  in  the  opin- 
ion that  in  this  particular  the  Common  Pleas  erred.  After  sustain- 
ing the  demuirer  to  the  special  plea,  the  judgment  of  the  court 
should  have  been  respondeat  <^ister.  In  a-criminal  case  in  this  state 
a  defendant  can  not  waive  a  jury  trial  in  any  other  way  than  by  a 
plea  of  guilty.  And  a  plea  of  special  matter  set  up  by  way  of 
avoidance  found  insufficient  could  in  no  instance  be  treated  as  such 
an  ac^mission  of  the  legal  quality  of  the  guilt  deducible  from  the 
indictment  as  to  answer  the  purpose  of  a  plea  of  guilty. 

It  may  be  important  to  notice  the  qnestion  of  the  sufficiency  of 
the  indictment,  for  the  purpose  of  settling  a  rule  of  pleading  in  re* 
gard  to  which  the  authorities  are  not  clear  and  somewhat  conflict- 
ing. This  qnestion  is  now  relied  on  by  the  plaintiff  in  error,  al- 
though not  raised  in  the  Common  Pleas. 

It  is  claimed  that  the  indictment  is  defective  on  the  ground  that 
it  does  not  contain  a  negative  averment  that  the  sale  of  spirituous 
liquor  charged  was  not  for  medicinal  or  pharmaceutical  purposes. 
The  penal  offense  is  described  or  defined  in  the  first  section  of  the 
act  of  1851,  and  at  the  close  of  the  section  is  a  proviso  in  these 
^vords:  "Provided  that  nothing  contained  in  this  8ectk>n  shall  be 
80  construed  as  to  make  it  unlawfiil  to  sell  any  spirituous  liquors 
for  medicinal  and  pharmaceutical  purposes." 
20 
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*The  rule  laid  down  Id  the  aathorities  on  this  sabject  is  [24 
generally  defined  in  this  manner:  that  when  a  criminal  or  penal 
statQte  contains  an  exception  in  the  enacting  clause,  that  exception 
mnst  be  negatiTcd  in  the  indictment;  bnt  where  the  statute  con- 
tains provisos  and  exceptions  in  distinct  clauses,  it  is  not  necessary 
to  allege  that  the  defendant  does  not  come  within  thb  exceptions 
nor  to  negative  the  provisos.  1  Chitty's  Crim.  Law,  284.  In  some 
of  the  authorities  the  negative  allegation  is  made  to  depend  upon 
the  place  in  the  statute  where  it  occurs,  1  Term  R.,  141 ;  in  others 
upon  the  question  whether  the  exception  or  proviso  qualifies  the 
description  of  the  offense.  In  some,  the  rule  is  made  to  depend 
upon  whether  the  exception  be  a  matter  of  description  in  the  nega- 
tive, the  affirmative  of  which  would  be  a  good  excuse  for  the  defend- 
ant, 2  Hawk.  255,  112;  while  in  others  it  is  made  to  depend  upon 
the  distinction  between  a  proviso  in  the  description  of  the  offense 
and  a  subsequent  exemption  from  the  penalty  under  certain  circum- 
stances. This  is  Lord  Mansfield's  rule  in  Spiers  t?.  Parker,  1  Term 
R.,  86,  87. 

The  confusion  which  seems  to  exist  in  regard  to  this  rule  has 
arisen  from  the  various  modes  adopted  and  the  indefinite  language 
used  in  defining  it,  and  the  multiplicity  of  forms  in  which  excep- 
tions, qualifications,  and  exemptions  are  introduced  into  statutes. 
What  constitutes  the  enacting  clause  in  the  meaning  of  some  of 
the  authorities  is  not  clear.  A  clause  is  a  distinct  member  or  sub- 
division of  a  sentence,  in  which  the  words  are  inseparably  con- 
nected with  each  other  in  sense,  and  can  not,  with  propriety,  be 
separated  by  a  point ;  yet  very  frequently  the  language  creating  and 
describing  the  offense  and  fixing  the  penalty  includes  several  dis- 
tinct clauses  and  sometimes  a  whole  section. 

It  is  requisite  that  every  indictment  should  contain  a  substantial 
description  of  all  the  circumstances  descriptive  of  the  offense  as 
defined  in  the  statute,  so  as  to  bring  the  defendant  precisely  within 
it.  And  the  only  substantial  reason  for  requiring  this  negative 
averment  at  all  is  that,  without  it,  the  description  of  the  offense 
would  not  be  *complete.  When,  therefore,  the  matter  of  the  [25 
proviso  or  exception  in  the  statute,  whether  it  be  embraced  within 
what  has  been  termed  the  enacting  clause  or  not,  enters  into  and 
becomes  a  part  of  the  description  of  the  offense,  or  a  material  qual- 
ification of  the  language  which  defines  or  creates  the  offense,  the 
negative  allegation  in  the  indictment  is  requisite.    But  where  it  is 
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a  subsequent  exemption,  or  occnrs  in  a  separate  and  distinct  clause 
or  part  of  the  statute,  disconnected  with  the  statutory  description 
of  the  offense,  the  negative  averment  is  unnecessary. 

In  the  case  before  the  court,  the  matter  of  the  proviso  in  the 
first  section  of  the  act  of  1851,  points  directly  to  the  character  of 
the  offense,  is  in  the  same  sentence  with  it,  and  made  a  material 
qualification  in  the  statutory  description  of  it. 

It  is  the  opinion  of  the  majority  of  the  court  that  the  indictment 
should  have  contained  the  negative  averment,  that  the  sale  of  the 
liquor  was  not  for  medicinal  or  pharmaceutical  purposes,  and  is, 
therefore,  defective. 

The  judgment  of  the  Court  of  Common  Pleas  is  reversed. 

Thurman,  J.,  having  been  of  counsel  for  the  plaintiff  in  error, 
did  not  sit  in  this  case. 

Eanney,  J.,  dissented  from  the  opinion  of  the  court  as  to  the 
sufficiency  of  the  ground  of  defense  set  up  in  the  special  plea,  but 
concurred  in  the  reversal  of  the  judgment  on  the  other  grounds. 

CoRWiN,  J.,  dissented  from  the  opinion  of  the  court  as  to  the 
sufficiency  of  the  indictment,  but  concurred  in  the  decision  on  the 
other  points. 


26]  *Gboegb  Wetmore  v,  Anne  Mell. 

Where  an  act  of  a  party  is  admissible  in  evidence,  his  declarations,  at  the  time, 
explanatory  of  that  act,  are  also  admissible,  as  a  part  of  the  res  gestos, 

"Where  A's  promise  to  marry  B.  is  shown,  evidence  that  B.  had  received  A's  at- 
tentions for  four  years,  and  prepared  for  marriage  by  procuring  bedding, 
etc.,  and  of  B's  statements  to  her  sister,  at  the  time,  explanatory  of  sach 
acts  of  preparation,  is  competent  to  show  her  acceptance  of  such  promise. 

Beclarutions  of  the  party,  made  after  suit  brought,  or  after  a  rupture  between 
the  parties,  would  be  clearly  inadmissible,  but  it  will  not  be  presumed  that 
the  court  below  admitted  such  declarations,  unless  it  appear  from  the  bill 
of  exceptions. 

This  is  a  writ  of  evror  to  the  Court  of  Common  Pleas  of  Mahon- 
iiig  county,  reserved  to  the  late  Court  in  Bank. 

The  plaintiff  below  declares  for  a  breach  of  defendant's  promise 
to  mtirry  her ;  to  which  a  plea  of  the  general  issue  is  interposed, 
and  at  the  May  term,  1851,  of  said  court,  the  cause  was  submitted 
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to  a  jury,  who  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  {1,458.  The  defendant  moved  for  a  new  trial,  for  the  fol- 
lowing reasons: 

First.  That  the  court  erred  in  charging  the  jury  that  the  plain- 
tiff could  give  in  evidence  her  own  declarations  to  prove  the  mut- 
uality of  the  marriage  contract,  claimed  hy  the  plaintiff  in  the  case, 
or  a  contract  on  her  part. 

Second.  That  the  verdict  of  the  jury  is  against  the  law  and  evi- 
dence in  the  case. 

Third.  Because  the  damages  are  excessive. 

Which  motion  was  overruled  by  the  court.  And  the  plaintiff 
having  remitted  $658  of  the  verdict,  judgment  was  rendered  in 
favor  of  plaintiff  for  $800  and  costs. 

The  bill  of  exceptions  shows  that  the  plaintiff,  "  to  maintain  the 
issue  on  her  part,  introduced,  together  with  other  facts,  evidence 
tending  to  show  that  the  defendant  had  kept  her  company  from 
three  to  four  years,  that  the  plaintiff  and  defendant  were  mutually 
attached  to  each  other,  and  that  the  plaintiff  had  made  some  pre- 
parations for  marriage,  by  getting  bedding,  etc. ;  and  then  the 
plaintiff  offered  evidence  of  her  own  declarations  made  to  her  sister 
during  the  preparations,  in  the  absence  of  the  defendant,  in  order 
to  show  the  *mutuality  of  the  contract,  the  plaintiff's  counsel  [27 
claiming  that,  from  the  facts  and  circumstances  proven,  a  promise 
on  the  part  of  the  defendant  might  be  inferred.  The  defendant, 
by  his  counsel,  objected  to  the  declarations  of  the  plaintiff,  for  any 
purpose.  But  the  court  overruled  the  objection  and  admitted  the 
declarations  of  the  plaintiff,  not  for  the  purpose  of  proving  the 
contract  of  marriage,  but  for  the  purpose,  if  the  jury  were  satisfied 
that  a  contract  had  been  proven  on  the  part  of  the  defendant,  of 
showing  the  mutuality  of  the  contract." 

Upon  which  the  defendaut  below  has  assigned  the  following  er- 
rors: 

I.  That  the  court  erred  in  permitting  said  evidence  to  go  to  the 
jury. 

II.  That  the  judgment  is  manifestly  against  the  evidence  in  the 
case. 

III.  The  judgment  was  for  plaintiff  when  it  should  have  been  for 
defendant. 

Wilson  <Sc  Church  and  John  Sutchins  for  plaintiff  in  error. 
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Birchcardf  J.  L^  Eanney,  and  Netotan  <b  Estep  £ot  defendant  in 
error. 

CoRWiN,  J.  As  the  evidence  on  the  trial  below  is  not  presented 
in  the  record,  the  second  error  assigned  presents  no  question  for 
our  consideration. 

The  third  error  assigned  depends  upon  the  determination  of  the 
first,  no  other  ezeeption  to  the  judgment  being  taken^  and  we  are 
brought  to  the  question,  whether  the  court  erred  in  admitting  the 
declarations  of  the  plaintiffs,  under  the  circumstances,  and  for  the 
purposes  stated  in  the  bill  of  exceptions. 

It  is  undoubtedly  true,  as  a  general  rule  of  evidence,  that  the 
statements  of  a  party  in  regard  to  the  subject-matter  of  his  own 
suit  are  inadmissible,  unless  introduced  by  his  adversary ;  but  this 
rule  is  necessarily  subject  to  many  exceptions,  and  the  admission  or 
rejection  of  such  testimony  must  in  some  measure  depend  upon 
and  be  governed  by  the  nature  of  the  case,  and  of  the  facts  to  be 
28]  proven.  Thus,  it  has  been  *frequently  held,  that  when  one 
enters  into  land,  in  order  to  take  advantage  of  a  forfeiture,  to  fore* 
close  a  mortgage,  to  defeat  a  disseisin,  or  the  like ;  or  where  one 
changes  his  residence,  or  is  upon  a  journey,  or  leaves  his  home,  or 
returns  thither,  or  remains  abroad,  or  secretes  himself,  or  does  any 
act  material  to  be  understood,  his  declarations,  made  at  the  time  <^ 
the  transaction,  and  expressive  of  its  character,  motive  or  object, 
are  regarded  as  "verbal  acts,  indicating  a  present  purpose  and 
intention,"  and  are  therefore  admitted  in  proof,  like  any  other  ma- 
terial facts,  leaving  their  effect  to  be  governed  by  other  rules  of  evi- 
dence. 1  Greenl.  Ev.,  sec.  108,  and  authorities  there  cited.  So  the 
state  of  mind,  sentiments,  or  disposition  of  a  person,  at  any  particu- 
lar period  may  be  ascertained  from  his  declarations  and  conversa- 
tions at  that  time.    2  Hill.  248,  257. 

And  no  objection  can  exist  to  the  admissibility  of  such  evidence^ 
BO  long  as  the  statements  and  declarations  thus  introduced,  are  con- 
comitant with,  and  explanatory  of,  the  act  or  occurrence  to  which 
they  relate.  In  Sessions  v.  Little,  9  N.  H.  271,  it  is  held  that, 
'-  where  evidence  of  an  act  done  by  a  party  is  admissible,  his  de- 
clarations made  at  the  time,  having  a  tendency  to  elucidate  or  give 
character  to  the  act,  and  which  may  derive  a  degree  of  credit  from 
the  act  itself,  are  also  admissible  as  part  of  the  res  gestce.''  But  the 
reason  of  this  rule  by  no  means  applies  to  such  statements  as  are 
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merely  narrative  of  a  past  occnrrenee,  and  they  are  clearly  inad- 
missible. 

In  the  case  nnder  consideration,  the  plainti^s  acts  of  prepara- 
tion for  the  marriage  were  not  objected  to,  and  were  properly  ad- 
mitted as  evidence  of  her  acceptance  of  defendant's  promise  to 
marry  her.  And  why  exclude  her  statements  at  the  time,  explana- 
tory of  such  acts  of  preparation  ?  The  latter  are  no  more  likely 
to  be  deceptive  than  the  former,  hot  are  the  more  reliable  and  satis- 
factory, becaose  they  are  a  distinct,  express,  and  binding  admission 
of  what  would  only  be  otherwise  ascertained  by  inference  from  un- 
explained acts. 

*Such  statements,  if  made,  after  a  rapture  between  the  par-  [29 
ties,  for  obvious  reasons,  would  be  inadmissible^  but  the  plaintiff  in 
error  has  not  shown  by  his  bill  of  exceptions  that  the  declarations 
BO  admitted,  were  made  at  such  a  time,  or  under  such  circum- 
ertances,  and  in  the  absence  of  such  showing  we  will  not  presume 
that  the  court  below  admitted  such  improper  declarations.  We  can 
only  correct  such  errors  as  are  made  to  appear. 

It  is  contended  by  counsel  for  plaintiff  in  error,  that  the  state- 
ments of  the  party  were  admitted  by  the  court  to  show  the  "  mu- 
tuality of  the  contract,"  and  that  as  mutuality  is  an  essential  ele- 
ment of  every  contract,  evidence  to  establish  the  mutuality  is  evi- 
dence to  establish  the  contract  itself,  and  that  it  was  therefore 
improperly  admitted.  The  language  by  which  the  object  of  the 
evidence  is  expresaed  in  the  bill  of  exceptions  may  not  be  of  the 
happiest  selection,  but  the  principle  involved  is  quite  clearly  shown, 
and  we  do  not  stop  to  deal  with  the  words  in  which  it  is  set  forth. 
The  defendant's  promise  was  shown  by  other  distinct  facts  and  cir- 
stances,  and  it  was  proposed  to  show  plaintiff's  acceptance  of  it,  by 
her  preparation  for  marriage,  together  with  her  statements  to  her 
sister,  explanatory  thereof,  and  for  this  purpose  only  was  the  evi- 
dence admitted  by  the  court.  The  cases  of  Hutton  v.  Mansell,  6 
Mod.  172,  and  Peppinger  v.  Low,  1  Halst.  384,  are  in  point,  and 
fully  sustain  the  decision  of  the  court  below.  The  rule  of  evidence 
there  established  for  this  description  of  cases  is  so  reasonable  in 
itself,  and  the  reasons  by  which  it  is  maintained  are  so  consistent 
with  the  habits  and  customs  of  society,  and  the  obvious  proprieties 
of  life,  and  have  for  so  long  a  time  secured  the  sanction  and  ap- 
proval of  courts  of  justice,  that  we  are  unwilling  to  disturb  it.  And 
when  we  consider  the  peculiar  nature  of  the  contract  thus  sought 
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to  bo  established,  and  the  circumstances  of  secrecy  and  confidence 
with  which  it  is  usually  made  and  observed  in  civilized  life,  such 
acts  and  declarations  as  were  admitted  in  evidence  in  this  case  are 
frequently  the  only,  and  ordinarily  the  best  and  most  satisfactory 
30]  evidence  of  the  ♦existence  of  such  an  engagement.  We  are 
unanimous  in  the  opinion  that  there  was  no  error  in  the  ruling  of 
the  court  below,  and  its  judgment  is  therefore  affirmed  with  costs. 
Eanney,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 
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The  right  to  determine  when  a  court-house,  jail,  and  public  offices  shall  be 

erected  by  a  county,  is  vested  in  its  commissioners.    They  must  provide  a 

court-room,  jail,  and  offices ;  but  they  need  not  be  buildings  erected  expressly 

for  the  purpose. 
The  act  of  January  28, 1851,  does  not  limit  the  discretion  of  the  commissioners 

of  Hamilton  county  in  these  particulars. 
Nor  are  they  deprived  of  their  discretion  by  the  contract  made  by  and  between 

them  and  the  Messrs.  Cook  fur  the  building  of  a  particular  court-house  and 

jail. 
A  lawful  discretion  vested  in  an  individual,  officer,  or  corporation,  can  not  be 

destroyed  or  limited  by  the  writ  of  mandamus. 
It  is  equally  well  settled  that,  before  the  writ  will  be  issued  to  either,  a  plain 

dereliction  of  duty  must  be  established. 

This  is  an  application  for  a  writ  of  mandamus  to  the  board  of 
county  commissioners  of  Hamilton  county.  In  support  of  it  an 
affidavit  of  the  relator,  David  A.  Black,  and  sundry  exhibits  therein 
referred  to  were  read. 

The  affidavit  states  that  the  relator,  ever  since  October  23,  1850, 
has  been  and  now  is  one  of  the  commissioners  of  said  county. 
That  by  the  laws  of  Ohio,  it  is  the  duty  of  said  commissioners  to 
provide  a  good  and  sufficient  court-house  and  jail,  and  good  and 
convenient  fire-proof  buildings,  in  which  shall  be  kept  the  offices 
of  the  clerks  of  courts,  sheriff,  recorder,  auditor,  and  treasurer ;  to 
be  formed  of  such  material  and  of  such  dimensions,  and  on  such 
place  or  places  as  the  commissioners  may  direct  at  the  seat  of 
justice. 
26 


Digitized  by  V:iOOQIC 


MAECH  TERM,  1852.  31,  32 

Ex  parte  David  A.  Black. 

That,  by  an  act  of  tho  general  assembly,  passed  January  28, 
1851,  entitled  "An  act  to  authorize  the  commissioners  of  Hamilton 
county  to  erect  public  buildings,"  said  commissioners  *and  [31 
their  successors  in  office  were  authorized  to  erect  all  such  suitable 
and  necessary  buildings  for  said  county  upon  the  same  place  or  lot 
of  ground  then  known  as  the  "old  court-house  property,"  in  the 
city  of  Cincinnati,  upon  such  plan  and  of  such  materials  as  to  them 
should  seem  proper. 

That  by  the  fourth  section  of  the  said  act,  commissioners  were 
authorized  to  appoint  a  superintendent  of  such  public  buildings  as 
they  might  determine  to  erect ;  to  fix  his  compensation,  and  dis- 
miss him  at  pleasure;  and  it  was  further  thereby  provided,  that 
said  commissioners  should  make  all  necessary  arrangements  and 
contracts  for  the  work  and  materials  to  be  furnished  for  said  pub- 
lic buildings,  require  the  faithful  performance  of  all  contracts  in 
relation  to  the  same,  issue  orders  to  the  county  auditor  for  the  pay- 
ment of  all  moneys  due  for  work  and  materials  furnished,  and 
superintend  the  whole  business  to  its  completion.  That  before  en- 
tering into  any  contract  for  the  erection  of  any  of  the  said  build- 
ings, they  should  give  at  least  twenty  days'  notice  in  at  least  four  of 
the  daily  newspapers  published  in  Cincinnati,  that  proposals  would 
be  received  at  the  auditor's  office  for  the  erection  of  said  buildings, 
according  to  plans  and  specifications  to  be  prepared  for  that  pur- 
pose, and,  upon  opening  such  proposals,  should  award  the  contract 
or  contracts  to  such  person  or  persons  as  they  might  deem  the  low- 
est and  best  bidders. 

That,  before  the  passage  of  this  act,  the  court-house  in  said  county 
bad  been  burned  down,  and  the  county  did  not  own  any  building 
in  which  the  courts  could  be  held. 

That,  pursuant  to  the  act,  said  commissioners,  in  February,  1851, 
appointed  one  Isaiah  Eogers  superintendent,  and  fixed  his  compen- 
sation at  two  per  cent,  on  the  entire  cost  of  the  buildings ;  which  ap- 
pointment he  accepted,  and,  by  direction  of  the  commissioners, 
made  out  plans,  elevations,  and  specifications  for  a  court-house  and 
jail,  which  they  approved.  That  thereupon  the  commissioners 
gave  tho  requisite  notice  for  building  proposals  for  said  court-bouse 
and  jail,  according  to  said  plans,  etc.  That  proposals  were  re- 
ceived *and  opened ;  and,  on  July  5,  1851,  the  contract  was  [33 
awarded  to  Milton  H.  Cook  and  Alfred  M.  Cook,  partners,  at  the 
sum  of  $695.253.29 ;  that  is  to  say,  for  the  court-house,  9468,732.55, 
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and  for  the  jail,  $226,520.74;  these  b^ing  the  lowest  and  best  bids. 
That  said  award  was  duly  recorded  in  the  journal  of  the  commis* 
sioners^  and  the  contraets  afterward  reduced  to  writing  and  signed 
by  said  Cooks  and  by  Kiebard  K.  Cox,  and  D.  A.  Black,  the  relator, 
two  of  the  commissioners,  a  copy  of  which,  dated  July  15,  1851,  is 
annexed  to  the  affidavit.  That  by  said  contract  it  was,  amoDg  other 
things,  stipulated  that  the  buildings  should  be  commenced  imme- 
diately and  progressed  with,  with  all  reasonable  speed,  and  to  be 
completed  by  May  1,  1855.  And  that  the  commissioners  should 
have  the  right  to  change  the  plan  or  manner  of  the  buildings, 
either  as  to  material  or  style  of  finish ;  and  if  the  cost  of  labor  and 
materials  should  be  thereby  increased,  a  suitable  increase  of  com- 
pensation should  be  allowed ;  if  lessened,  a  suitable  deduction  should 
be  made ;  but  if  the  cost  were  materially  reduced,  the  Cooks  should 
be  entitled  to  a  suitable  compensation  for  the  alteration. 

That  the  Cooks  immediately  commenced  the  excavation  for  the 
foundation  of  said  court-house  and  proceeded  to  lay  the  same ;  that 
they  made  due  and  satisfactory  progress  in  the  work,  and  by  Nov- 
ember 4, 1851,  had  nearly  completed  the  foundation,  and  had  also 
expended  large  sums  of  money  in  preparing  machinery,  steam  en- 
gines, etc.,  to  proceed  rapidly  with  the  undertaking. 

That,  at  the  October  election,  1851,  Jesse  Timanus  was  elected 
commissioner,  in  place  of  said  Cox,  and  was  duly  qualified  and 
sworn  into  office;  after  which,  on  November  4,  1851,  Timanus  and 
John  Fatten,  another  of  said  commissioners,  without  any  excuse 
therefor,  and  without  the  assent  and  against  the  wish  of  the  rela- 
tor, ordered  said  Cooks  to  cease  any  and  all  further  proceeding 
on  the  contract,  and  to  cease  work  on  said  buildings,  and  claimed 
the  right  to  repudiate  the  contract,  and  under  pretense  of  such  right, 
33]  *gave  the  order  aforesaid,  and  yet  refuse  to  permit  the  con- 
tractors to  erect  said  buildings  or  either  of  them. 

That  the  public  interest  requires  the  erection  of  said  buildings, 
that  there  is  not,  at  this  time,  any  sufficient  safe  depository  for  the 
public  books  and  papers  of  the  county,  or  for  keeping  the  records 
of  the  courts  of  said  county ;  and  that  the  county  will  also  be  held 
responsible  to  said  Cooks  in  damages  for  a  violation  of  the  contract; 
which  relator  believes  will  amount  to  a  very  large  sum  of  money; 
all  which  will  be  saved  to  the  county  if  the  commissioners  discharge 
their  duty  as  required  by  law. 

Upon  the  case  thus  made,  the  court  were  moved  to  allow  a  writ 
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of  alternative  mandamvs^  commanding  the  commisstonors  of  the 
county  to  proceed  with  the  erection  of  said  court-house  and  jail, 
iinder  and  pursuant  to  the  contract  aforesaid,  or  show  cause  for  their 
refosal ;  or,  if  such  writ  could  not  be  granted,  that  a  writ  might  is- 
sue, commanding  them  to  erect  a  court-house  and  jail,  or  show 
^ause  why  they  fail  to  do  so. 

Fox  and  Pugh,  Attorney  <3«neral,  in  support  of  the  motion  cited  ' 
Swan's  Stat.  740;  49  Ohio  L.  L.  130;  12  Pet.  614;  2  Eng.  Com. 
Law,  683 ;  Wright,  126,  353 ;  9  Ohio,  28 ;  14  Ohio,  256 ;  19  Ohio, 
125,  417;  Angell  &  Ames  on  Corporations,  573,  579;  2  Pick. 
414;  6  Cow.  518;  8  Parliamentary  Cases,  329;  7  Cow,  626;  1 
€ow.  377 ;  6  B.  4  C.  181 ;  i  Ired.  129 ;  2  Chitty,  254 ;  1  Barb.  S.  C. 
35 ;  2  Id.  418 ;  10  Wend.  393 ;  23  Wend.  461 ;  4  Har.  &  McH. 
430 ;  21  Pick.  229 ;  20  Wend.  660  ;  46  Ohio  L.  L.  267. 

Gkolson  4b  Groesbeck,  contra,  cited :  3  Burr,  1267 ;  Angell  ft 
Ames  on  Cor.  630;  1  Ired.  133;  1  Ala.  15;  12  Pet.  524;  3  How. 
87  ;  25  Me.  291,  295 ;  Ired.  430 ;  Doug.  526 ;  2  Hill,  47  ;  AngeU  ft 
Ames  on  Cor.  527. 

Thurman,  J.  The  statate  of  1831,  entitled,  "  An  act  providing 
for  the  erection  of  pfublic  building,"  enacts,  that  there  shall  be 
erected  and  finished,  in  each  county  within  this  Estate,  when-  [84 
«ver  the  commissioners  of  the  county  may  deem  it  necessary,  a  good 
and  convenient  court-house,  a  strong  and  sufficient  jail  or  prison 
Hot  the  reception  or  confinement  of  prisoners  and  criminals ;  also, 
one  or  more  convenient  fire-proof  buildings,  in  some  oonvenient 
place  or  places  near  the  court-house,  in  whidi  shall  be  kept  the 
offices  of  the  clerk  of  the  Supreme  Court,  Court  of  Common  Pleas, 
sheriff,  i^corder  of  deeds,  county  auditor,  and  county  treasurer ; 
provided,  however,  t^sat  the  commissioners  may,  at  their  discretion, 
provide  and  finish  one  or  more  suitable  rooms  within  the  walls  of 
the  court-house,  or  other  building,  for  the  use  of  th«  whole,  or  a 
part  of  the  officers  aforesaid ;  and  the  commissioners  may  assign 
such  room  or  rooms  to  the  sole  and  exclusive  use  of  such  officers 
as  they  may  deem  expedient."    Swan*s  Stat.  740. 

By  the  fifteenth  section  of  the  act  establisihing  boards  of  county 
commissioners,  passed  March  5,  1831,  it  is  provided,  "  That,  until 
proper  buildings  are  erected  at  the  place  fixed  on  for  the  permanent 
«eat  of  justice  in  any  county,  it  shall  be  the  duty  of  the  -county 
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commissioners  to  provide  some  suitable  place  for  holding  the  courts 
of  such  county. 

It  is  evident  from  these  statutes  that  the  right  to  determine  wJien 
a  court-house  shall  be  erected  by  a  county  is  vested  in  its  commis- 
sioners. They  must  provide  a  suitable  place  in  which  to  hold  the 
courts,  but  it  need  not  be  a  court-house  built  expressly  for  the  pur- 
pose. They  may  rent  a  room  or  building  to  be  used  by  the  courts, 
until  the  time  arrive  when,  in  the  exercise  of  a  sound  discretion, 
they  resolve  to  erect,  and  do  erect,  a  court-house.  The  same  thing 
may  be  said  of  the  public  offices.  In  relation  to  these,  the  section 
first  above  quoted  enacts  that  they  shall  be  erected  whenever  the 
commissioners  may  deem  it  necessary,  and  the  proviso  declares  that 
the  commissioners  aforesaid  may,  at  their  discretion,  provide  and 
finish  one  or  more  suitable  rooms  within  the  walls  of  the  court- 
house, or  other  building,  for  the  use  of  the  whole,  or  a  part  of  the 
officers  aforesaid ;  and  the  commissioners  may  assign  such  room  or 
rooms  to  the  sole  and  exclusive  use  of  such  officers  as  they  may 
deem  expedient. 

36]  *Pid  the  act  of  January  28,  1851,  49  Ohio  Local  Laws,  130, 
deprive  the  commissioners  of  Hamilton  county  of  this  discretion  ? 
We  think  not.  It  simply  authorized  them  to  erect  public  buildings, 
without  destroying  or  limiting  their  power,  conferred  by  the  general 
laws  aforesaid,  to  determine  when  they  should  be  erected.  It  is  clear, 
therefore^  that  if  no  contract  had  been  made  for  the  erection  of  a 
court-house,  and  the  case  stood  upon  the  provisions  of  law  alone, 
we  could  not  properly  order  a  mandamus  to  be  issued,  command- 
ing a  court-house  or  public  offices  to  be  built.  To  do  so  would  be 
to  usurp  the  functions  of  the  county  commissioners  and  deprive  them 
of  the  discretion  vested  in  them  by  law.  We  are  not  asked  to  grant 
a  mandamus  requiring  the  commissioners  to  provide  suitable  rooms 
for  the  courts  and  county  officers.  That  would  'present  quite  a  dif- 
ferent question  from  the  question  whether  we  can  command  them 
to  build  a  court-house  and  public  offices.  But  were  we  so  asked, 
no  sufficient  ground  is  laid  for  the  application.  There  is  no  state- 
ment in  the  relator's  affidavit  or  proofs  that  rooms  for  the  courts 
and  county  officers  are  not  provided.  The  only  allegations  that 
touch  this  point,  even  remotely,  are  contained  in  the  affidavit, 
which  states  that  the  court-house  has  been  burned,  and  that  there 
is  not  at  this  time  any  sufficient,  safe,  depository  for  the  public  books 
and  papers  of  the  county,  or  for  the  keeping  of  the  records  of  the 
30 
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courts.  This  may  all  be  true,  apd  yet  no  default  on  the  part  of  the 
commissioners  exist.  It  is  not  averred  that  they  refuse  or  neglect 
to  provide  court-rooms,  a  jail  and  public  oflSces.  It  is  not  even  said 
that  they  refuse  or  neglect  to  build  them.  For  all  that  appears 
to  us,  they  may  be  industriously  preparing  to  do  so.  The  whole 
ground  of  complaint  in  the  affidavit  is,  that  they  refuse  to  build  a 
particular  court-house  and  jail.  It  may  be  admitted  that  at  the 
date  of  the  affidavit  the  court-room  and  offices  in  use  were  not  safe 
depositories  of  the  public  records,  but  where  is  the  showing  that 
this  originates  in  a  dereliction  of  duty  on  the  part  of  the  commis- 
sioners?   There  is  no  such  testimony,  and  we  can  not  presume  it. 

*And  as  to  jail,  it  is  not  stated  that  there  is  no  jail,  or  an  [36 
insufficient  one,  in  the  county ;  and  if  such  is  the  fact,  and  the  com- 
missioners refuse  or  neglect  to  provide  one,  we  must  have  the  evi- 
dence before  us  in  order  to  enable  us  to  act. 

Does  the  contract  with  the  Cooks  alter  the  case?  We  say  noth- 
ing here  upon  the  question  argued  at  bar,  "  whether  that  contract 
is  valid."  Let  its  validity  be  assumed,  for  present  purposes,  what 
claim  does  it  give  the  relator  to  the  writ  he  seeks?  If  any  individ- 
ual right  had  been  violated  by  its  breach,  it  is  the  right  of  the  Cooks, 
and  they  ask  for  no  mandamus.  Were  they  to  do  so,  it  would  pos- 
sibly be  a  sufficient  answer  to  say  that  they  have  no  right  under  the 
contract  to  any  specific  thing;  that  their  whole  compensation  is  to 
be  in  money  ;  and  that  an  action  at  law  would  afford  them  a  plain 
and  adequate  mode  of  redress.  But  it  is  unnecessary  for  us  to  say 
what  we  would  do  were  they  the  relators.  It  is  sufficient  that 
Black  has  no  right  to  prosecute  for  them.  The  only  ground  upon 
which  he  can  claim  to  stand  is  that  of  the  public  interest.  But  bow 
do  we  know  that  the  interest  of  Hamilton  county  requires  the  erec- 
tion of  the  buildings  contracted  for?  How  can  we  say  that  her 
interest  will  not  be  promoted  by  putting  an  end  to  the  undertaking, 
and  paying  the  damages  consequent  upon  such  a  course  ?  And  who 
has  made  us  the  judges  of  this  questionof  her  interest?  But  it  is 
said  that  this  is  to  sanction  a  repudiation  of  the  contract  by  the 
commissioners.  It  is  not  so.  It  is  only  to  say  that  mandamus  is 
not  the  proper  remedy.  When  a  court  of  equity  refuses  to  decree 
a  specific  execution  of  a  personal  contract,  it  gives  no  sanction 
whatever  to  its  violation.  It  merely  says,  this  is  neither  the  proper 
forum  nor  the  proper  mode  of  relief.  And  so  say  we  in  the  pres- 
ent case.    When  the  general  assembly  shall  have  deprived  the  com- 
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3r8  of  flarailton  cannty  of  their  discretion,  and  commanffed 
proceed  with  the  erection  of  the  buildings  contracted  for, 
rill  be  made  fbr  mandamrts  if  the  command  be  disregarded, 
lis  take  place,  the  decision  of  th«  qaestion,  whether  these 
rticular  buildings  can  be  constructed,  must  'rest  in  the 
liscretion  of  the  commissioners  and  the  people  who  elect 
In  saying  this  we  do  not  mean  to  decide  that  there  is  no 
which  a  right  to  a  writ  of  mandamus  may  not  grow  out  of 
act  made  in  pursuance  of  statutory  prorision.  We  only 
I  say  that  this  is  not  such  a  case  ;  that  the  commissioners  in 
I  have  not  been  deprived  of  their  discretion  ]  and  that,  al- 
that  discretion  is  not  an  arbitrary  one,  its  m-ere  abuse,  if 
use  exists,  does  not  authorize  us  to  exercise  the  discretion 
58  by  issuing  a  writ  of  mandamus.  It  is  too  well  settled, 
^n  and  authority,  to  admit  of  denial,  that  the  lawful  discre- 
Bted  in  an  individual,  oflScer  or  corporation,  can  not  be  de- 
,  or  limited  by  the  writ  of  mandamus.  And  it  is  equally 
tied,  that  before  the  writ  will  go  to  either,  a  plain  dereiiction 
must  be  established.  Ang.  ft  A.  on  Corp.  656,  and  cases 
ted.  Id.  662,  663  and  664,  and  cases  there  cited ;  12  Ohio, 
[orris  (Iowa),  35  ;  6  B.  &  C.  181 ;  9  D.  &  R  309. 
30  no  sufficient  ground  for  the  present  application,  aini  it  is 
re  refosed. 


.EY  Babtholomew  V.  BKNJAinN  Bbntlst  and  others. 

3galaritie6  in  organizing  a  corporation  will  not  deprive  the  officers  and 
[holders  of  the  protection  of  the  charter,  or  subject  them  to  private 
lity  when  sued  as  authorized  bankers  under  the  act  of  1816. 

organization  to  protect  them  must  be  mbstanUally  in  accordance  with 
charter. 

ell-settled  rule  that  corporations  are  strictly  limited  to  the  exercise  of 
powers,  and  in  such  manner  and  by  such  agents  as  are  provided  in 
jharter  creating  them. 

)  of  a  bank  elected  in  1822,  the  bank  being  entirely  insolvent  and  per- 
ling  no  corporate  acts  from  that  time  until  1888,  will  not  he  held  to 
!  continued  in  office  until  the  latter  period,  although  the  charter  pro- 
1  that  they  should  ioontinne  in  office  until  their  sucoessors  were  eleo- 
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ted.  On  the  contrary,  bo  long  a  suspension  from  the  performance  of  any 
official  duty  will  be  regarded  as  an  abandonment  or  resignation  of  the 
office. 

The  act  of  such  persons  in  appointing  directors  to  fill  vacancies  in  the  board  is 
entirely  void,  although  the  charter  provided  that  a  part  of  the  directors  of 
the  bank  might  fill  such  vacancies. 

*  Where  the  charter  provided  that  stockholders  only  should  be  elected  [38 
directors,  persons  having  no  interest  in  the  stock,  but  fraudulently  and 
collusively  receiving  the  transfer  of  a  share  to  qualify  them,  are  not  eligible ; 
and  the  stockholders  combining  in  such  fraud  have  no  power  to  confer  upon 
them  authority  to  do  corporate  acts. 

Such  fraud  upon  the  charter,  and  combination  to  defhtud  the  public,  will  prevent 
those  participating  in  it  from  claiming  any  protection  under  its  provisions 
to  escape  private  responsibility. 

The  franchise  of  a  corporation  can  not  be  impeached  or  inquired  into  collater- 
ally ;  but  an  inquiry  into  the  unauthorized  and  fraudulent  acts  of  those 
claiming  under  such  charter  involves  no  such  consideration,  and  is  al- 
lowed. 

This  was  an  action  of  debt,  tried  in  the  Supreme  Coart,  on  the 
circuit,  in  the  county  of  Wayne,  at  the  September  term,  1850,  when 
a  verdict  was  rendered  for  the  plaintiff,  and  was  reserved  to  the 
court  in  bank  on  a  motion  made  by  the  defendants  for  a  new  trial. 

The  facts  in  the  case  sufficiently  appear  in  the  opinion  of  the 
court. 

Harris,  Cox  and  Dean^  for  the  motion  :  Spalding,  Kirkwood,  and 
Pardee,  contra. 

Eannet,  J.  The  plaintiff  was  the  holder  of  a  large  number  of 
the  notes  issued  by  the  German  Bank  of  Wooster,  mostly  in  the 
year  1838,  and  a  few  in  the  year  1840 ;  and  the  defendants  were 
officers  in  that  instiution  at  the  time  they  were  issued.  This  suit 
was  brought  under  the  act  of  1816,  to  recover  of  them  the  amount 
of  these  notes  as  unauthorized  bankers. 

,  It  was  admitted  upon  the  trial  that  the  whole  case  turned  on  the 
point  whether  or  not  the  defendants,  in  issuing  said  notes,  were 
acting  under  the  act  of  February  23,  1816,  "  to  incorporate  certain 
banks  therein  named,  and  to  extend  the  charters  of  existing  incor- 
porated banks"  (2  Chase  Stat.  913),  the  fifteenth  section  of  which 
incorporates  "  The  stockholders  of  the  G-erman  Bank  of  Wooster." 
From  the  mass  of  documentary  and  other  evidence  given  by  the 
plaintiff,  it  appeared  that,  soon  after  the  passage  of  the  act  referred 
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to,  the  company  was  organized  and  continued  to  do  a  banking 
business  until  the  year  1818,  when  it  failed  and  became  entirely 
insolvent.  Its  organization  was,  however,  kept  up  by  the  election 
39]  *of  officers,  until  the  year  1822,  when  Robert  Bentley  and 
Thomas  G.  Jones,  with  eleven  other  persons,  were  chosen  directors 
for  one  year;  but  it  does  not  appear  that  they  ever  were  qualified 
or  accepted  the  appointment.  From  that  time  to  the  23d  day  of 
Jnly,  1838,  a  period  of  more  than  sixteen  years,  no  corporate  act  or 
function  was  performed  or  attempted  by  either  the  directors  or 
stockholders,  or  any  part  of  them.  At  the  organization  of  the  bank, 
six  thousand  shares  of  stock,  at  twenty -five  dollars  each,  were  sub- 
scribed, and  before  its  failure  about  eight  dollars  upon  each  share 
had  been  paid.  At  the  time  of  its  failure,  the  cashier  was  auth- 
orized to  purchase,  for  the  bank,  its  stock  at  a  price  not  exceeding 
the  nominal  value,  and  in  this  way  the  stockholders  paid  large 
amounts  of  their  indebtedness  to  the  institution,  exhausting  all  its 
resources,  and  leaving  its  circulation  outstanding  nearly  worthless. 
Thus  it  remained  without  funds,  and  without  any  new  election  of 
officers,  in  a  state  of  entire  suspension  for  sixteen  years.  At  the  ex- 
piration of  this  period,  for  the  most  iniquitous  and  fraudulent  pur- 
poses, as  subsequent  events  fully  demonstrate,  Benjamin  Bentley, 
M.  D.  and  H.  B.  Wellman  attempted  to  galvanize  it  again  into  life, 
and  now  insist  upon  the  protection  of  its  charter  to  shield  them- 
selves and  their  associates  from  private  responsibility.  The  instru- 
ments employed  for  this  purpose,  in  the  first  instance,  were  Thomas 
G.  Jones  and  Robert  Bentley,  two  of  the  board  of  directors  chosen 
in  1822.  At  the  date  last  named,  they  met,  and,  assuming  that  there 
were  vacancies,  filled  the  board  of  directors  by  the  appointment  of 
Benjamin  Bentley  and  ten  other  persons,  among  whom  were  all 
the  defendants.  These  ten  persons,  before  the  15th  day  of  July, 
1838,  were  not  the  holders  of  any  of  the  stock  of  the  old  bank; 
but,  on  that  day,  it  appears,  Benjamin  Bentley,  for  the  mere  pur- 
pose of  making  them  eligible  as  directors,  transferred  to  each  of 
them,  without  consideration,  and  without  the  knowledge  of  some 
of  them,  one  share  of  the  worthless  stock  then  standing  in  his  name. 
It  fully  appears  fVom  the  transfer  book  that  Thomas  G.  Jones  was 
the  holder  of  no  stock  in  the  bank  after  January,  1821.  This 
40]  board  *immediately  commenced  operations,  and,  among  other 
things,  authorised  the  cashier,  B.  Bentley,  to  dispose  of  the  stock 
then  held  by  the  bank  to  any  person  who  would  pay  the  balance 
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dae  upon  it ;  made  rcquifiitions  for  the  payment  of  the  stock  by  in- 
stalments ;  and  finally  issued  a  large  amount  of  notes  for  circula- 
tion. Before  this  was  done,  however,  Bentley  had  transferred  to 
the  Wellmans  3,413  shares  of  the  stock,  that  had  belonged  to  the 
bank,  with  the  understanding  that  1,563  shares  should  be  trans- 
ferred to  himself,  which  was  accordingly  done.  At  this  time  the 
bank  had  not  one  dollar  of  assets  All  that  it  ever  received,  with 
a  trifling  exception,  came  from  Bentley  and  the  Wellmans,  and 
amounted  to  960,000,  and  is  credited  on  the  stock  book  under  the 
date  of  August  14,  1838.  This,  they  say,  was  made  up  of  930,000 
in  specie  procured  in  Cincinnati,  and  930,000  deposited  with  James 
Boyd  k  Co.,  of  Now  Tork.  In  less  than  two  months  after  this  sum 
is  credited  to  them,  they  had  drawn  out  a  much  larger  sum,  and  in 
Jaly  or  Aagust,  1839,  the  Wellmans  transferred  their  stock  to 
Bentley,  who  assumed  their  debt  to  the  bank,  which,  with  his  own 
indebtedness,  then  amounted  to  over  991,000,  the  whole  of  which 
Bentley  paid^  when  the  bank  again  suspended,  by  a  transfer  *<  of  so 
much  of  his  stock  to  the  bank  as  would  settle  that  amount."  He 
says  he  <<  made  a  transfer  of  his  stock  to  satisfy  his  own  indebted- 
ness to  the  bank  to  prevent  suits  from  being  brought  against  him, 
as  a  stockholder  of  the  bank,  by  those  who  would  thereafter  obtain 
the  notes  and  claims  against  it  and  pursue  a  persecuting  course, 
particularly  against  him.*' 

In  short,  they  claim  to  have  paid  in  on  the  stock  held  by  them 
$60,000,  and  confess  that  they  drew  from  the  bank  and  afterwards 
paid  with  this  very  same  stock  over  91,000  dollars ;  thus  making 
a  speculation  of  over  931,000,  while  they  left  over  9125,000  of  its 
circulation  outstanding  and  nearly  worthless.  And  to  complete  the 
wreck,  the  directors  met  on  the  11th  of  September,  1841,  and  as- 
signed to  Bentley  all  the  remaining  property  and  effects  of  the 
bank.  In  January,  1839,  it  appears  from  the  minute  book  of  the 
directors  that  an  election  of  officers  was  held,  at  which  all  persons 
^l^^nstituting  the  board  at  the  July  preceding,  were  chosen,  [41 
except  Thomas  G.  Jones,  whose  place  was  filled  by  E.  Gallagher. 

At  the  conclusion  of  the  plaintiff 's  evidence,  the  defendants  moved 
for  a  nonsoit;  but  the  motion  was  overruled.  The  court  then 
charged  the  jury,  in  substance,  that  no  informality  in  oi*gan- 
izing  under  the  charter  coald  be  taken  advantage  of  to  charge  the 
stockholders  as  unauthorized  bankers,  but  that  there  must  have 
been  a  substantial  organisation.    That  filling  the  board,  in  1838, 
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by  one  or  two  of  the  old  directors  chosen  in  1822,  would  not  affect 
such  an  organization,  and  that  the  attempted  organization,  in  Jan- 
uaiy,  1839,  was  illegal. 

The  reasons  assigned  for  a  new  trial  are: 

First,  that  the  court  erred  in  refusing  to  nonsuit  the  plaintiff; 
second,  in  the  charge  as  given,  and  the  refusal  to  charge  as  re- 
qu(  Bted  ;  third,  that  the  verdict  is  against  the  law  and  the  evidence. 

From  what  has  already  been  stated,  it  is  manifest  that  every 
question  raised  in  this  case  will  be  solved  by  determining  the  legal 
effect  of  the  attempted  reorganization  of  the  company,  in  July, 
1838,  and  January,  1839.  We  concur  fully  with  the  judge  who 
presided  upon  the  trial,  that  mere  irregularities  in  organizing  under 
a  charter,  will  not  deprive  the  oflBcers  and  stockholders  of  the 
corporation  of  its  benefit,  nor  make  them  privately  responsible. 
While,  on  the  other  hand,  it  is  equally  clear  that,  to  entitle  them  to 
such  protection,  the  provisions  of  the  act  of  incorporation  must  be 
substantially  pursued.  No  principle  of  law  is,  at  this  day,  better 
established  or  supported  by  stronger  reason  than  that  "a  corpora- 
tion is  strictly  limited  to  the  exercise  of  those  powers  which  are 
specifically  conferred  upon  it.  The  exercise  of  the  corporate  fran- 
cliise  being  restrictive  of  individual  rights,  can  not  be  extended 
be3'ond  the  letter  and  spirit  of  the  act  of  incorporation."  4  Pet. 
152  ;  Bank  of  Chillicothe  v.  Swayne,  8  Ohio,  286. 

AYe  will  first  inquire  into  the  legal  effect  of  the  attempted  re- 
42]  organization  of  the  bank  by  Eobert  Bentley  and  Thomas  *Gr. 
Jones  in  July,  1838.  This  power  is  claimed  under  the  twentieth 
ami  thirty-second  sections  of  the  act  before  referred  to.  By  the 
first  of  these  sections  it  is  provided  that  thirteen  directors  shall  bo 
annually  elected,  on  the  first  Monday  in  January  in  each  year, 
"  and  each  director  shall  be  a  stockholder  at  the  time  of  his  election, 
and  a  resident  within  the  State  of  Ohio,  and  shall  cease  to  be  a  di- 
rector if  he  should  cease  to  be  a  stockholder  or  to  be  a  resident 
within  this  state."  And  it  was  further  provided  by  the  same  section 
that,  "  if  any  vacancy  shall  at  anj'  time  happen  among  the  directors 
of  any  of  the  aforesaid  banks,  by  death,  resignation,  or  otherwise,  the 
residue  of  the  directors  of  such  bank,  for  the  time  being,  shall  elect  a 
director  to  fill  the  vacancy."  The  thirty-second  section  allowed  an 
election  of  directors  to  be  held  at  another  time  than  the  day  fixed,  if  it 
should  be  then  neglected,  and  then  adds  :  "And  then  the  directors, 
for  the  time  being,  shall  continue  in  office  until  their  successors  are 
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cboson  and  qualified."  It  is  claimed  that  Bentley  and  Jones  con- 
tinned  in  office  from  1822  to  1838,  and  were  then  authorized  to  ap- 
point eleven  other  directors  and  commence  the  performance  of 
corporate  acts.  It  is  bj*^  no  means  clear  that  such  power  to  reorgan  ize 
the  corporation,  afteV  so  long  a  suspension  of  all  ita  corporate  func- 
tions, would  attach  to  the  directors,  if  they  could  be  regarded  as  still 
in  office.  But  it  is  perfectly  clear  that  neither  Bentley  nor  Jones 
was  in  office.  Jones  had  many  years  before  assigned  all  his  stock, 
and  ceasing  to  be  a  stockholder,  by  the  positive  terms  of  the  law, 
he  ceased  to  be  a  director.  Bentley  had  not  performed  an  official 
act  for  sixteen  years.  At  the  expiration  of  the  year  after  his  elec- 
tion, the  bank  had  no  affairs  to  be  managed ;  it  was,  to  say  the 
least  of  it,  in  a  state  of  profound  slumber.  To  say  nothing  of  the 
absurdity  of  the  officers  of  a  corporation  holding  on  after  the  cor- 
poration itself  for  every  practical  purpose  was  dissolved,  we  hold, 
upon  the  authority  of  many  adjudged  cases  and  the  best  elementary 
writers,  that  so  long  an  abandonment  of  all  official  duties  must  be 
regarded  as  an  implied  resignation  *of  the  office.  Willcock  [43 
on  Mun.  Corp.  238 ;  Ang.  &  A.  on  Corp.  425. 

It  follows,  as  Jones  and  Bentley  had  no  power  under  the  law  to 
act  as  directors,  that  they  could  confer  none  upon  their  associates; 
and  of  course  the  whole  together  were  incapable  of  calling  forth 
the  sleeping  energies  of  the  old  corporation. 

The  next  question  arises  upon  the  attempted  election  of  directors 
in  January,  1839.  This  was  also  claimed  to  be  illegal,  and  so  held 
by  the  court.  By  law,  the  affairs  of  the  bank  were  to  be  managed 
by  thirteen  directors,  and  the  concurrence  of  a  majority  was 
necessary  to  the  transaction  of  any  business.  These  directors,  as 
we  have  already  seen,  were  required  to  bo  stockholders,  and  to  re- 
side in  the  state.  Either  qualification  ceasing,  their  office  ceased. 
The  policy  of  this  enactment  is  quite  obvious.  The  legislature  sup- 
posed that  the  community  would  be  best  protected  against  fraud 
and  mismanagement  of  the  afl'airs  of  the  bank  by  committing  its 
destiny  to  persons  within  the  reach  of  our  laws,  and  interested  in 
its  capital.  They  gave  the  stockholders  no  power  whatever  to  in- 
vest any  other  persons  with  the  corporate  power  created  by  the  act 
of  incorporation.  Did  the  stockholders  of  the  bank  invest  with 
the  power  of  directors  the  persons  chosen  by  the  election  of  1839? 
That  the  persons  chosen  were  nominally  stockholders,  is  not  denied, 
but  that  at  least  nine  of  the  number  were  made  so  by  a  base  fraud, 
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and  had  no  real  interest,  is  moet  manifeet.  This  is  clearly  proven 
by  the  affidavits  of  the  defendants  themselves,  taken  in  another 
proceeding,  and  read  in  evidence  upon  the  trial.  M,  D.  Wcllraan 
says :  "  It  is  the  impression  of  deponent  that,  in  order  to  obtain  a 
board  of  directors,  stock  was  transferred  to  several  individuals  to 
make  them  eligible  as  directors."  S.  Bentley  says,  *'he  paid  no 
consideration  for  his  shares,  and  has  not  been  called  upon  for  the 
payment  of  the  same,  either  by  instalments  or  otherwise ;  that  the 
transfer  was  made  to  him  at  the  time  he  was  appointed  director, 
and  he  believes  for  that  purpose."  William  Childs  says,  "  that  stock 
44]  enough  to  make  him  eligible  as  director  was  transferred  *to 
him  by  Benjamin  Bentley ;  and  that  the  understanding  was,  that 
deponent  was  not  to  pay  for  his  stock  at  that  time,  nor  has  he  paid 
anything  on  the  same."  This  circumstance,  coupled  with  the  fact 
that  every  safeguard  provided  by  the  law  for  the  security  of  the 
public  was  entirely  disregarded,  while  all  these  persons  not  only 
paid  their  own  debts  to  the  institution  after  its  failure,  in  its  depre- 
ciated paper,  but  also  received  in  exchange  for  it  the  obligations 
due  to  the  bank,  can  not  leave  a  doubt  upon  the  mind  that  the 
whole  scheme  was  a  joint  conspiracy  to  defraud  the  public,  and  a 
most  palpable  fraud  upon  the  law  under  which  they  professed  to  act. 
)Gan  that  same  law  be  set  up  by  them  to  protect  themselves  from 

(private  responsibility  to  those  they  have  thus  defrauded?    Can 

.  they  take  advantage  of  their  own  wrong?  Can  the  law  tolerate  a 
fraud  upon  itself? 

These  questions  are  most  forcibly  and  pointedly  answered  in  a 
case  between  these  same  parties  reported  in  15  Ohio,  666.    The 

(  court  there  say :  "  A  valid  act  of  incorporation,  or  an  invalid  and 
pretended  right  to  exercise  corporate  functions,  is  alike  powerless 

(  to  secure  the  guilty  from  the  consequences  of  their  fraudulent  con- 
duct, where  it  has  been  knowingly  resorted  to  as  the  mere  means 

(  of  chicane  and  imposition,  and  used  to  facilitate  the  work  of  decep- 
tion and  injury.     Were  it  otherwise,  it  would  be  a  reproach  to  the 

(  law."  And  again,  it  is  said :  "  If  the  defendants,  with  the  design  to 
defraud  the  public  generally,  have  knowingly  combined  together, 
and  held  forth  false  and  deceptive  colors,  and  done  acts  which  are 

f   wrong,  and  have  thereby  injured  the  plaintiflf,  they  must  make  him 

I  whole  by  responding  to  the  full  extent  of  that  injury,  and  they  can 
not  place  between  him  and  justice,  with  any  success,  the  charter  of 

^  the  German  Bank  of  Wooster,  whether  it  be  valid  or  void,  forfeited 
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DOREMUS   AND   OTHERS   V.   O'HaRRA  AND   OTHERS 

The  statute  of  1888,  relating  to  assignments  of  the  property  of  a  failing  debtor 
for  the  purpose  of  preferring  creditors,  does  not  embrace  all  cases  of  assign- 
ments made  by  an  insolvent  debtor,  but  only  refers  to  those  cases  where 
the  assignee  stands  in  the  character  of  a  trustee,  other  than  his  merely  re« 
ceiving  a  conveyance  to  secure  his  own  claim. 

Where  A.  had  executed  to  B.  certain  notes  evidencing  a  debt,  and  had  at  the 
same  time  executed  a  bond  and  power  of  attorney  to  confess  a  judgment  for 
the  same  debt,  and  B.  having  assigned  the  notes  to  his  creditors,  and  having 
entered  up  judgment  in  his  own  name  for  the  amount  of  the  debt  on  the 
bond  and  warrant  of  attorney,  and  having  afterwards  received  an  assign- 
ment  of  property  from  A.,  who  was  in  failing  circumstances,  for  the  security 
of  the  debt,  B.,  in  such  case,  must  be  held  to  be  a  trustee,  and  the  assign- 
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or  in  esse.  Neither  a  good  nor  a  bad  thing  may  be  falsely  used  for  \ 
purposes  of  deception  and  made  a  scape-goat  for  responsibility."  ^ 
And  it  is  added :  "Those  who  combined  to  use  it  for  the  purposes  ' 
of  swindling  acted  for  themselves  rather  than  as  agents  of  the  ) 
bank." 

•In  Vose  V,  Grant,  15  Mass.  519,  the  Supreme  Court  of  Mas-  [45  \ 
sachusetts  say:  "If  any  number  of  persons  combine  with  intent  to    | 
injure  and  defraud  another,  they  can  not  defend  themselves  against 
an  action  by  showing  that  they  did  the  act  in  the  character  of  oor-    < 
porators  under  any  charter  whatever." 

On  the  whole,  we  are  unanimously  of  the  opinion  that  the  char- 
ter of  the  Grerman  Bank  of  Wooster  was  never  so  revived,  and  the 
corporation  reorganized  under  it,  as  to  afford  any  protection  what* 
ever  to  the  defendants,  or  to  relieve  them  from  the  charge  of  being 
unauthorized  bankers.  In  coming  to  this  conclusion,  we  do  not  at 
all  draw  in  question  the  act  incorporating  that  institution.  To 
have  obtained  its  protection,  the  defendants  must  have  exercised  its 
powers  in  good  faith,  in  the  manner  and  by  the  agents  provided 
for  in  it.  This  they  have  not  done.  The  motion  for  a  new  trial 
will  be  overruled,  and  judgment  entered  on  the  verdict. 

Bartlky,  J.,  having  been  of  counsel  for  one  of  the  parties,  took 
no  part  in  the  decision  of  the  case. 
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ment  thus  made  to  him  must  inure  to  the  benefit  of  all  the  creditors  of  said 
debtor,  under  the  provisions  of  the  statute  of  1839. 

Hitchell  V.  Gazzam,  12  Ohio,  815,  disapproved. 

16]    *Tht8  is  a  bill  in  chancery  reserved  in  Lucas  county  by  the 
late  Supreme  Court  for  decision  in  bank. 

H.  Lane,  P.  B,  Wilcox  &  Morton^  for  complainants. 
Hitchcock,  Wilson  &  Wade,  and  Swayne,  for  defendants. 

Caldwell,  Ch.  J.  This  is  a  controversy  between  the  creditors 
of  Charles  O'Hari'a,  an  insolvent  debtor,  about  the  distribution  of 
his  property.  0*Harra  was  a  dry  goods  merchant,  of  the  city  of 
Toledo,  and  had  been  doing  business  there  for  about  two  years 
prior  to  1846.  The  business  was  done  exclusively  in  the  name  of 
O'Harra ;  but  the  firm  of  Tompkins  &  Benedict,  of  New  York  city, 
claim  that  they  were  dormant  partners,  and  owned  a  large  interest 
in  the  stock  of  goods.  In  the  latter  part  of  the  year  1845,  the 
partnership  between  O'Harra  and  Tompkins  &  Benedict  was  dis- 
solved. O'Harra  continued  the  business  on  his  own  account,  and 
retained  the  stock  in  trade  of  the  firm,  and  thereby  became 
indebted  to  Tompkins  &  Benedict  for  the  amount  of  their  interest 
in  the  concern.  It  does  not  appear  that  the  terms  of  payment  of 
this  indebtedness  of  O'Harra  were  fixed,  or  any  evidence  of  it  given 
at  the  time  of  the  dissolution  of  partnership ;  it  is  said  by  Tomp- 
kins, in  his  answer,  that  these  matters  were  to  be  adjusted  in  the 
spring,  when  O'Harra  was  expected  to  visit  New  York.  About  the 
first  of  June,  1849,  O'Harra  visited  New  York,  and  with  Tompkins 
executed  an  article  of  agreement,  which,  after  reciting  that  O'Harra 
had  purchased  all  the  interest  of  the  late  firm  of  Tompkins  & 
Benedict  in  the  business  of  O'Harra,  for  the  sum  of  $33,000,  and 
that  O'Harra  had  given  a  bond  and  power  of  attorney  to  confess  a 
judgment  for  that  amount,  in  ten  days,  and  had  also  given  his 
notes  for  the  same  sum,  payable  at  different  dates,  during  the  years 
1846,  1847,  and  1848,  provided  that  Tompkins  was  not  bound  to 
wait  until  the  notes  should  become  due,  but  might,  at  any  time,  if 
he  should  think  the  amount  thus  owing  to  him  in  jeopardy,  without 
waiting  the  maturity  of  the  notes,  proceed  to  collect  the  same  by 
47]  any  legal  ♦means.  It  also  authorized  him,  in  such  case,  to  take 
possession  of  the  goods,  debts,  dues,  demands,  and  eflfects  of  every 
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kind  of  0*fiarra's,  and  apply  them,  or  so  much  of  them  as  might 
be  necessary,  to  the  payment  of  the  debt. 

0*Harra  also  in  the  agreement  farther  covenanted  and  pledged 
his  honor  that,  in  case  of  embarrassment  so  that  he  coald  not  con- 
tinue his  business,  he  would  at  once  assign  all  his  property  and  ef- 
fects to  Tompkins,  preferring  him  before  all  other  creditors.  This 
agreement,  with  the  notes,  bond,  and  warrant  of  attorney,  all  bear 
date  on  the  first  of  June,  1846.  Tompkins  in  his  answer  says  that 
although  these  papers  bear  date  on  the  first  of  June,  yet  that  they 
were  not,  in  fact,  executed  until  the  8th  of  June.  There  is,  how- 
ever, no  evidence,  of  that  fact. 

0*Harra,  at  this  time,  from  the  3rd  to  the  5th  of  June,  inclusive, 
purchased  about  $20,000  worth  of  goods,  on  credit,  from  divers 
merchants  of  New  York,  among  whom  are  the  complainants  in  this 
case.  O^Harra  referred  those  from  whom  he  made  his  purchases 
to  Tompkins.  Tompkins  represented  to  several,  if  not  all  of  them, 
that  O'Harra  was  a  good  man,  and  worthy  to  be  trusted,  doing  a 
prosperous  business,  and  that  he  himself  would   trust  him,  etc. 

These  creditors  allege  that  they  trusted  O'Harra  on  the  represen- 
tations of  Tompkins.  About  the  first  of  December,  1846,  Tomp- 
kins sent  these  papers,  which  he  held  against  O'Harra,  to  H.  Y. 
Wilson,  an  attorney  of  Cleveland,  with  instructions  to  secure  the 
claim  in  such  a  way  as  to  him  might  appear  best.  Wilson  entered 
up  judgment  by  virtue  of  the  warrant  of  attorney  in  Summit 
county,  for  upwards  of  $34,000,  the  amount  of  the  claim — took  out 
an  execution  on  his  judgment,  and  went  to  Toledo,  carrying  with 
him  the  execution.  Wilson  arrived  in  Toledo  on  the  6th  of  Decem- 
ber. He  did  not  have  a  levy  made  under  the  execution,  nor  did  it 
appear  that  he  informed  O'Harra  that  he  had  such  execution.  At 
this  time  the  notes  which  O'Harra  had  given  to  the  New  York 
merchants  for  the  goods  purchased  in  June  were  falling  due  and 
O'Harra  was  unable  to  meet  them :  indeed,  there  can  be  no  doubt 
from  *the  evidence  in  the  case,  that  O'Harra  was  largely  [48 
insolvent.  On  the  11th  of  December,  O'Harra  made  to  Wilson  a 
conveyance,  in  writing,  of  all  his  notes  and  accounts,  amounting  in 
the  aggregate  to  between  twelve  and  fifteen  thousand  dollars. 
This  conveyance  is  absolute  on  its  face;  but  Wilson  says,  in  his 
deposition,  that  it  was  intended  as  collateral  security  for  the  debt. 
Wilson  left  Toledo  in  a  few  days,  leaving  the  papers  and  business 
with  E.  D.  Potter,  an  attorney  of  Toledo.    Before  leaving,  however, 
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Wilson  had  made  an  agreement  with  Beck,  the  clerk  of  O'Harra, 
that  if  O'Harra  was  about  to  dispose  of  the  goods,  he,  Beck,  should 
inform  Wilson  or  Potter  of  it ;  and  that  the  proceeds  of  the  sale 
should  be  placed  in  the  bank  to  the  credit  of  Wilson.  It  appears 
that  the  execution  which  Wilson  took  with  him  to  Toledo,  contained, 
or  was  supposed  to  contain,  some  clerical  error,  and  be  returned  it  to 
Summit  county,  to  have  it  reissued.  After  the  correction  was  made, 
be  returned  it  to  Potter,  who  received  it  about  the  20th  of  December, 
with  instructions  from  Wilson  to  have  it  levied.  On  the  9th  of  Janu- 
ary, 1847,  the  goods  were  attached  by  William  Mercer,  as  the  prop- 
erty of  Tompkins  &  Benedict,  on  a  claim  which  he  had  against  them, 
and  which  appears,  although  the  evidence  is  not  positive  on  that  sub- 
ject, to  have  been  founded  in  one  of  the  notes  given  by  O'Harra  to 
Tompkins  in  June,  and  assigned  by  him  to  Mercer,  and  which  formed 
a  part  of  the  amount  for  which  the  judgment  had  been  taken  in  Sum- 
mit  county.  Potter  paid  off  the  claim  of  Mercer,  out  of  tVe  notes  that 
bad  been  assigned  by  O'Harra  to  Tompkins,  and  immediately  levied 
the  execution,  which  be  held  in  favor  of  Tompkins,  on  the  goods  in 
the  store  of  O'Harra,  and  proceeded  to  make  sale  of  them.  On  the 
29Lh  of  January,  the  complainants,  Doremus  &  Nixon,  and  Stebens 
&  Co.,  on  behalf  of  themselves,  and  other  creditors  of  O'Harra, 
filed  this  bill,  claiming  a  general  distribution  of  the  effects  of  O'Harra 
among  his  creditors ;  a  receiver  was  appointed,  who  has  taken 
charge  of  the  property  of  O'Harra,  and  also  the  proceeds  of  the 
49]  sale  by  the  sheriff.  The  pleadings,  evidence,  and  ^arguments 
of  counsel  are  so  voluminous,  and  the  points  raised  so  numerous, 
that  it  will  be  out  of  our  power  to  refer  in  detail  to  the  matters  in 
controversy ;  but  we  are  obliged  to  refer  in  a  general  manner  to 
such  questions  and  facts  as  we  suppose  must  be  decisive  of  the  dif* 
ferent  points  in  the  case. 

In  the  first  place  it  is  contended,  on  the  part  of  the  complainants, 
that  the  assignments  of  the  notes  and  claims  of  O'Harra,  made  on 
the  11th  of  December,  1846,  to  Tompkins,  come  within  the  pro- 
visions of  the  statute  of  1838,  relating  to  assignments  to  trustees 
for  the  purpose  of  preferring  creditors ;  and  that  the  property  em- 
braced in  this  assignment  should  inure  to  the  benefit  of  all  tbe 
creditors.  On  the  other  hand,  it  is  contended,  on  the  part  of  Tomp- 
kins, that  the  assignment  to  him  was  made  to  secure  his  own  debt, 
and  that  he  could  not  in  any  way  be  held  to  be  a  trustee,  holding 
tiie  property  for  the  benefit  of  tbe  other  creditors.  We  have  been 
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referred  to  the  decision  of  Mitchell  v.  Grazzam,  12  Ohio,  315,  as  giv- 
ing the  tme  rule  applicable  to  this  case.  In  reference  to  that  de- 
cision, we  would  merely  remai-k,  that  we  think  the  opinion  ex- 
pressed by  the  court  gives  a  more  extensive  operation  to  the  statute 
than  its  provisions  would  warrant. 

It  would  probably  be  the  most  equitable  mode  of  distributing  the 
effects  of  an  insolvent  debtor  to  divide  the  proceeds  equally  among 
his  creditors,  and,  when  the  fact  of  his  insolvency  became  certain, 
to  prevent  one  creditor  from  in  any  way  getting  the  advantage  of 
another.    But  this  has  never  been  the  general  policy  of  our  law. 

The  principle  of  permitting  a  creditor  to  reap  the  advantage  of 
his  vigilance  in  securing  his  claim  against  a  failing  debtor,  is  th^ 
one  that  has  obtained,  with  but  few  exceptions,  in  our  legislation. 
Hence  the  party  who  obtains  the  first  judgment  gets  a  lien  on  the 
real  estate  to  the  exclusion  of  other  creditors,  and  he  who  levies 
the  first  execution  on  personal  property  appropriates  the  whole  to 
the  payment  of  bis  claim,  although  the  debtor,  in  either  instance, 
may  be  notoriously  insolvent. 

The  same  rule  has  been  adopted  in  chancery  proceedings. 
*Thus,  where  a  party  files  his  bill  to  subject  equitable  assets  [50 
to  the  payment  of  his  debt,  he  thereby  obtains  a  preference  over 
other  creditors,  although  such  other  creditors  maybe  parties  to  the 
same  suit.  In  this  view  of  the  case,  we  do  not  feel  authorized  to 
give  any  strained  construction  to  the  statute,  although  such  con- 
struction might  tend  to  promote  equality  among  creditors.  Indeed, 
we  do  not  see  any  difference  in  principle,  between  a  creditor  secur* 
ing  himself,  by  taking  a  lien  on  the  property  of  a  failing  debtor, 
if  fairly  and  honestly  done,  and  thereby  obtaining  a  preference 
over  other  creditors,  and  his  obtaining  a  similar  preference  by  pro-* 
curing  a  power  of  attorney  to  confess  a  judgment,  or  by  making 
the  first  levy.  The  language  of  the  statute  is  plain  and  explicit : 
*'  All  assignments  of  property  in  trust,  which  shall  be  made  by 
debtors  to  trustees  in  contemplation  of  insolvency,  with  the  design 
to  prefer  one  or  more  creditors,  to  the  exclusion  of  others,  shall  be 
held  to  inure  to  the  benefit  of  all  the  creditors,"  etc.  Swan's  Stat. 
717.  If  the  intention  of  the  legislature  had  been,  that  all  assign- 
ments of  property  made  by  debtors  in  failing  circumstances  should 
inure  to  the  benefit  of  all  the  creditors,  they  would  certainly  have 
stated  this  simple  proposition  in  more  plain  and  perspicuous  terms. 
We  suppose  that  the  plain  and  obvious  intent  of  the  law  was  only 
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to  apply  to  those  cases  where  the  person  receiving  the  assignment 
could  be  considered  as  standing  in  some  relation  as  a  trustee,  either 
in  terms  or  by  fair  implication,  other  than  that  which  the  more  tak- 
ing of  security  for  his  debt  would  create.  Now  what  was  the 
character  of  this  assignment  to  Tompkins?  The  judgment  was  in 
the  name  of  Tompkins,  and  the  debt  had  been  originally  his.  The 
notes  that  O'Harra  had  given  evidencing  this  debt  had  been  as- 
signed by  Tompkins  to  diflferent  persons.  The  judgment  had  been 
taken  on  the  bond  and  power  of  attorney  without  any  reference  to 
notes.  It  would  appear,  from  the  direct  evidence  in  the  case,  that 
such  an  assignment  had  been  made  on  the  part  of  the  notes.  The 
claim  of  Mercer,  in  virtue  of  which  the  attachment  was  levied,  ap- 
51]  pears  to  have  been  founded  on  one  of  these  notes;  *but  the 
state  of  the  pleading  has  removed  all  doubt  on  this  subject.  The 
amended  bill  alleges  that  most,  if  not  all,  of  these  notes  were  trans- 
ferred by  Tompkins  to  his  creditors,  and  charges  that  the  note  held 
by  Mercer  was  one  of  them.  This  bill  has  never  been  answered 
by  defendants,  and  we  are  bound  to  take  its  material  averments  as 
confessed.  In  taking  this  assignment,  then,  Tompkins  received  it 
as  a  trustee  for  the  benefit  of  those  who  were  thus  entitled  to  their 
respective  shares  of  the  debt.  The  assignment,  by  its  terms,  as 
well  as  its  intention,  preferred  creditors,  and  there  is  no  question 
but  that  it  was  made  with  a  full  knowledge  that  O'Harra  was  in- 
solvent. This  assignment  then  comes  clearly  within  the  statute, 
and  the  property  thus  assigned  must  be  decreed  to  inure  to  the 
benefit  of  all  the  creditors  in  proportion  to  their  respective  de- 
mands. The  next  question  arises  in  reference  to  the  stock  of  goods. 
It  is  urged,  on  the  part  of  complainants,  that  Wilson  took  possession 
of  the  store  of  goods  at  the  time  that  he  visited  Toledo,  in  accor- 
dance with  the  contract  of  the  firat  of  June,  1846,  and  that  the 
goods  were  actually  in  the  possession  of  Tompkins,  by  his  agents, 
from  that  time  up  to  the  time  of  the  levy ;  that  Tompkins  there- 
fore held  the  goods  in  trust  for  the  benefit  of  all  the  creditors.  The 
contract  of  June  did  not  give  a  lien  on  the  property;  it  only 
provided  that  Tompkins  might,  if  he  considered  his  claim  in 
jeopardy,  take  possession  of  all  the  goods  and  dispose  of  them  for 
his  own  benefit.  It  further  provided,  that  if  O'Harra  should  fail 
to  meet  his  engagements,  that  he  would  make  an  assignment  to 
Tompkins  of  all  his  effects,  preferring  him  to  all  other  creditors. 
Now,  if  Tompkins,  previous  to  the  levy,  had  taken  possession  of 
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these  goods  by  virtue  of  his  agreement,  or  by  any  other  assign- 
ment, ho  would,  under  the  circumstances,  have  become  a  trustee 
for  the  benefit  of  all  the  creditors,  and  could  not  have  de- 
stroyed or  affected  the  trust  by  his  levy.  Did  Wilson  or  Potter,  or 
any  other  person,  on  behalf  of  Tompkins,  receive  an  assignment  of, 
or  take  possession  of  these  goods?  The  evidence  relied  on  by  com- 
plainants consists  principally  of  the  ^statements  of  O'Harra,  [53 
and  the  statements  and  conduct  of  Potter  andW41son  in  reference  to 
the  goods.  D.  O.  Morton  states  that  at  the  time  Wilson  was  in 
Toledo,  Wilson  stated  to  him  that  O'Harra  had  turned  out  every- 
thing to  him,  and  that  he  supposed  he  meant  the  goods  as  well  as 
the  other  assets.  O'Harra  stated  to  a  number  of  persons  that  he 
had  delivered  up  his  store  and  everything  to  Tompkins.  Potter, 
after  Wilson  left,  called  on  two  or  three  persons  and  tried  to  make 
a  sale  of  the  goods,  stating  that  he  would  have  the  fixing  of  the 
terms  of  payment,  as  the  money  was  coming  to  him.  Wilson 
agreed  with  Beck,  the  clerk  of  O'Harra,  that  in  case  O'Harra  should 
attempt  to  dispose  of  the  goods,  that  he,  Bock,  should  immediately 
inform  Potter  of  that  fact.  He  also  agreed  with  him,  that  the  pro- 
ceeds for  sale  in  the  store  should  be  deposited  in  the  bank,  to  the 
credit  of  Wilson,  and  at  the  same  time  made  an  arrangement  with 
the  cashier  to  send  him  the  money.  It  appears,  too,  that  about  the 
month  of  December,  1846,  Tompkins  wrote  a  letter  to  Culbertson, 
of  Pickaway,  offering  to  sell  him  this  stock  of  goods.  This,  and 
gome  other  evidence  of  a  similar  character,  is  relied  on  as  showing 
the  goods  to  have  been  in  the  possession  and  under  the  control  of 
Tompkin's  agent.  The  evidence,  unexplained,  would  go  very  far 
to  prove  this  state  of  case.  On  the  other  hand,  we  have  the  posi- 
tive statements  of  both  Wilson  and  Potter,  that  they  never  took  any 
assignment  of  the  goods,  nor  took  possession  of  them  in  any  way. 
Wilson  says  he  had  no  conversation  with  O'Harra  in  reference  to 
an  assignment  of  the  goods;  that  he  had  with  him  the  agreement 
of  the  first  of  June,  but  he  did  not  show  it  to  O'Harra,  nor  did  he 
intend  to  use  it,  unless  it  became  absolutely  necessary.* 

Potter  states  that  he  and  Wilson  had  consultation  on  the  subject 
of  an  assignment,  and  agreed  that  it  would  not  do,  and  that  thoy 
would  rely  on  their  execution.  It  would  appear  probable,  from  the 
evidence,  that  O'Harra  thought  that  Tompkins  had  control  of  the 
goods,  by  virtue  of  the  contract  of  June;  and  that  the  agents  of 
Tompkins  did  not  take  ^ny  pains  to  disabuse  his  mind  on     [53 
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that  subject.  As  Potter  expressed  it  to  some  one,  he  was  willing  to 
indulge  him  in  that  conceit.  Potter  states  that  he  and  O'Harra 
liad  agreed,  that  if  the  goods  could  be  sold  at  private  sale,  that  the 
proceeds  should  be  applied  to  the  payment  of  Tompkins'  debt;  and 
that,  to  avoid  the  sacrifice  that  would  be  likely  to  attend  a  sale  on 
execution,  he  interested  himself  in  having  them  thus  disposed  of. 
Now,  there  is  no  doubt  but  that  Wilson  and  Potter,  being  in  ad- 
vance of  the  other  creditors,  and  holding  in  their  hands  an  execu- 
tion which  they  could  at  once  lay  on  the  goods,  felt  towards  them 
as  if  they  J)elonged  to  Tompkins,  and  this,  we  believe,  goes  to  ex- 
plain most  of  their  statements  and  acts,  which,  unexplained,  might 
bear  another  construction. 

Now,  the  fact  that  Wilson  made  an  arrangement  with  the  clerk 
of  O'Harra,  to  receive  for  his  use  all  the  proceeds  of  the  sale,  does 
not  necessarily  imply  that  he  considered  the  goods  as  under  his 
control,  because  he  might  receive  the  proceeds  of  sale  to  apply  on 
Tompkins'  claim,  and  the  goods  still  remain  in  O'Harra.  Still,  it 
is  a  strong  item  of  evidence,  nnexplained,  to  prove  the  goods  in  the 
control  of  Tompkins.  If  we  are  right,  however,  in  our  opinion 
that  O'Harra  thought  that  Tompkins  had  an  absolute  right  to  the 
control  of  the  goods  by  virtue  of  the  agreement  of  June,  it  will  go 
far  to  explain  why  he,  O'Harra,  was  willing  to  acquiesce  in  such  an 
arrangement.  A  careful  examination  of  the  evidence  has  brought 
us  to  the  conclusion  that  Wilson  and  Potter  never  received  an  as- 
signment of  the  goods,  nor  ever  took  them  into  possession,  and 
Tompkins  consequently  had  a  right  to  hold'  the  goods,  freed  from 
the  claims  of  the  other  creditors  by  virtue  of  his  levy. 

It  is  urged  on  the  part  of  complainants  that  Tompkins  was 
guilty  of  a  fraud,  in  representing  to  them,  at  the  time  they  sold 
him  the  goods,  that  he,  O'Harra,  was  a  safe  man  to  be  trusted. 
Now,  we  can  hardly  think  it  probable  that  Tompkins  could  have 
thought  O'Harra's  circumstances  such  as  he  represented  them  to 
64]  be.  We  do  not  see,  however,  that  *any  claim  that  complain- 
ants may  have  against  Tompkins  on  this  aocount  can  be  adjusted 
in  this  case.  This  is  a  proceeding  by  the  creditors  of  O'Harra,  to 
subject  his  effects  to  the  payment  of  their  claims.  Any  claim  that 
one  creditor  may  have  against  another  is  collateral  to  the  object 
of  the  case.  Besides,  the  nature  of  the  claim  does  not  fall  within 
the  general  jurisdiction  of  a  court  of  chancery.  This  disposes  of 
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the  whole  case ;  and  we  do  not  consider  it  necessary  to  proceed 
farther  to  notice  the  other  points  that  have  been  discussed. 

Decree  for  Complainants, 


Linus  Tracet  v.   Skene  D,  Sacket. 

Mere  difference  of  opinion  as  to  the  weight  of  evidence  given  in  the  court  be- 
low will  not  justify  the  reversal  of  a  decree  upon  a  bill  of  review. 

The  acts  and  contracts  of  persons  of  weak  understanding,  and  who  are  thereby 
liable  to  imposition,  will  be  held  void  in  courts  of  equity,  if  the  nature 
of  the  act  or  contract  justify  the  conclusion  either  that  the  party,  through 
undue  influence,  has  not  exercised  a  deliberate  judgment,  or  has  been  im- 
posed upon,  circumvented,  or  overcome  by  cunning  or  artifice.  Where 
there  is  imbecility,  or  weakness  of  mind,  arising  from  old  age,  sickness,  in- 
temperance, or  other  cause,  and  inadequacy  of  consideration ;  or  where 
there  is  weakness  of  mind,  and  circumstances  of  undue  influence  and  ad- 
vantage; in  either  case,  a  contract  may  be  set  aside  In  equity.  Buckley  v. 
Crilmore)  12  Ohio,  76,  approved. 

This  is  a  bill  of  review  reserved  in  the  county  of  Ashtabula. 
The  original  bill  was  filed  by  Sacket  against  Tracey  in  the  Court 
of  Common  Fleas  of  Ashtabula  county,  in  October,  1843,  in  which 
court,  at  the  March  term  thereof,  1845,  a  decree  was  rendered 
against  Tracey,  from  which  he  appealed  to  the  Supreme  Court.  At 
the  September  term  of  the  Supreme  Court,  1846,  a  decree  was 
rendered  against  Tracey,  and  the  cause  referred  to  a  master  com- 
missioner to  state  an  account  between  the  parties.  At  the  Septem- 
ber term,  *1847,  the  master  having  reported,  the  decree  was  [56 
made  final  between  the  parties.  And  it  is  to  review  and  reverse 
this  decree  that  the  present  bill  is  filed. 

The  case,  as  presented  by  the  original  bill,  answer  and  testimony, 
is  substantially  as  follows:  Skene  D.  Sacket  being  the  owner  of  an 
eighty  acre  tract  of  land  in  said  county,  on  which  h&  had  resided 
for  many  years,  and  also  of  personal  property  to  the  amount  of  be- 
tween three  and  four  hundred  dollars,  in  the  month  of  August,  1841, 
conveyed  by  deed  his  farm  to  Tracey,  and  also  at  the  same  time  de- 
livered and  made  over  to  him  all  his  personal  property,  together 
with  a  pension  of  ninety -six  dollars  a  year  for  his  services  as  a  rev- 
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olutionary  soldier ;  in  consideration  whereof,  Tracey  gave  to  Sacket 
a  written  obligation  to  support  him  and  his  wife,  which  is  in  the 
following  words : 

"Know  all  men  by  these  presents,  that  I,  Linns  Tracey,  of  Mes- 
opotamia, Trumbull  county,  and  State  of  Ohio,  have  received  of 
Skene  D.  Sacket  the  sum  of  twelve  hundred  dollars ;  and  in  con- 
sideration for  which,  I,  for  myself,  my  heirs,  executors  and  admini- 
strators, covenant,  grant,  promise  and  agree  to  and  with  said  S. 
D.  Sacket,  that  I  will  faithfully  perform  all  the  stipulations  follow- 
ing, to  wit :  I  will  provide  the  said  S.  D.  Sacket,  and  Lorilla  his  wife, 
with  food  and  raiment,  and  every  thing  necessary  to  their  very 
comfortable  existence  and  support  during  each  of  their  natural 
lives  ;  and  should  any  difficulty  grow  out  of  this  arrangement,  any 
and  all  such  questions  and  difficulties  are  to  be  decided  on  principles 
of  equity.  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  28th  day  of  Augast,  a.  d.  1841.  Linus  Tracey." 

In  November,  1841,  Tracey  removed  Sacket  and  his  wife  to  a 
house  near  his  own  residence,  where  they  continued  to  reside  until 
May,  1843,  when  they  abandoned  the  house  and  refused  longer  to 
be  dependent  on  Tracey  for  their  support,  upon  the  alleged  ground 
that  ho  had  not  faithfully  complied  with  the  contract  on  his  part 
by  providing  for  them  a  suitable  support. 

56]  *Sacket  was,  at  the  time  of  the  arrangement,  about  eighty 
years  of  age,  occasionally  addicted  to  intemperance,  and  had  had  a 
severe  attack  of  sickness  in  1839.  And  several  witnesses  testify 
that  his  weakness  of  mind  rendered  him  incompetent  to  the  man- 
agement of  his  own  affairs,  and  easily  controlled  by  others.  He 
had  several  sons  by  a  former  wife  living  near  him,  but  his  present 
wife  was  unwilling  to  live  with  any  of  them.  Prior  to  the  con- 
tract with  Tracey,  Sacket  had  made  a  similar  transfer  of  his  prop- 
erty to  Charles  Davis,  a  reputed  brother  of  his  wife.  This  arrange- 
ment, however,  did  not  last  long :  the  parties  having  differed,  the 
contract  was  rescinded  by  mutual  consent.  Sacket  owed  debts  to 
an  amount  something  over  three  hundred  dollars,  about  the  one- 
half  of  which  was  coming  to  Tracey,  who  had  been  receiving 
Sacket's  pension  of  ninety -six  dollars  a  year  to  apply  in  payment. 
And  when  Davis'  arrangement  with  Sacket  was  abandoned,  Tracey 
informed  Sacket  that,  as  he  had  no  person  then  to  manage  for  him, 
some  arrangement  must  be  made  for  the  security  of  his,  Tracey's, 
debt ;  and  proposed  that,  if  no  other  person  would  do  it,  he  would 
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ge  to  support  him  and  hiB  wife.  Tracey 
id  claims  that  he  was  very  reluctant  to 
it;  but  his  manifestation  of  reluctance 
lated  to  impress  Sacket's  mind  favorably 
toward  his  proposition. 

Daring  the  eighteen  months  which  Sacket  lived  under  the 
arrangement  with  Tracey,  he  occupied  a  small  log  house  and  lived 
ina  frugal  manner.  Ho  took  charge  of  a  small  dairy  for  Tracey, 
and  a  part  of  the  time  boarded  Tracey's  hired  hands.  His  wife  did 
the  work  about  the  house,  and  he  chopped  wood  and  assisted  his 
wife  in  the  dairy.  Tracey  was  unwilling  that  Sacket  and  his  wife 
should  visit  their  friends,  and  refused  to  furnish  them  with  a  con- 
veyance for  that  purpose.  The  provisions  furnished  by  Tracey  for 
their  support,  were  supplied  in  small  quantities  at  a  time  ;  and,  if 
the  testimony  is  to  be  relied  on,  the  supply  was  at  times  wholly  in* 
sufficient.  Tracey  neglected  to  pay  the  debts  of  *Sacket  in  [67 
the  manner  required  by  his  contract.  And  one  witness  testifies 
that  in  a  conversation  with  Tracey  in  1841,  Tracey  stated  that  he 
had  told  witness'  brother  that  his  mind  was  so  absorbed  about  mak- 
ing property,  that  he  had,  in  some  measure,  neglected  his  religious 
duties ;  and  went  on  to  state  to  the  witness,  that  he  had  made 
property  fast,  and  should  make  a  thousand  dollars  out  of  Sacket  the 
worst  way  he  could  fix  it.  And  upon  inquiry  by  the  witness  how 
he  could  do  it  he  said,  that  the  old  man  is  pretty  old  and  would 
live  but  a  few  years ;  and  that  if  Mrs.  Sacket,  who  was  younger, 
should  outlive  the  old  man,  the  probability  was  that  she  would  not 
live  under  his  care  a  great  while,  and  that  he  should  be  enabled  to 
settle  off  with  her  for  a  small  sum. 

The  decree,  without  any  special  finding  of  the  facts,  set  aside  the 
conveyance  from  Sacket  to  Tracey,  required  Tracey  to  account  for  the 
amount  of  the  personal  property  received  by  him  from  Sacket,  and 
also  the  rents  and  profits  of  Sacket's  farm  while  in  his  possession  ; 
gave  him  credit  for  the  maintenance  he  had  furnished,  and  made 
an  adjustment  of  the  accounts  between  the  parties  generally.^ 

The  errors  assigned  as  the  ground  for  the  reversal  of  this  decree 
are  substantially  the  following: 

First.  The  decree  set  aside  the  conveyance  from  Sacket  to  Tra- 
cey, without  any  proof  of  fraud  on  the  part  of  Tracey  in  procuring 
the  same,  or  imbecility  of  mind  on  the  part  of  Sacket. 

Second.  The  court  confirmed  the  master's  report,  except  as  to 
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one  exception  ;  when  the  report  was  not  only  nnsapported  by  the 
testimony,  but  directly  in  opposition  to  the  plainest  and  most  posi- 
tive proof. 

Third.  The  court  found  the  equity  of  the  case  with  Sackett,  when, 
from  the  proof,  it  was  clearly  with  Tracey,  and  required  the  dismis- 
sal of  the  bill. 

Crowell  and  R.  Hitchcock  for  complainant. 

Simonds  dh  Cadwell  for  defendant. 
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58]  Bartley,  J.  The  errors  assigned  are  founded  in  matters  ^f 
fact,  and  this  court  would  not  be  disposed  to  disturb  a  decree  rest- 
ing upon  facts  which  have  been  once  found,  except  in  a  very  clear 
case.  Mere  difference  of  opinion  as  to  the  weight  of  the  evidence 
would  not  justify  the  reversal  of  a  decree  upon  a  bill  of  review. 
Buckley  v.  Gilraore,  12  Ohio,  75. 

But  we  see  no  difficulty  in  sustaining  this  decree  upon  the  facts 
of  the  case.  The  contract  between  Tracey  and  Sacket  was  of  such 
a  nature  as  would  be  properly  regarded  by  any  court  of  equity  with 
scrutinizing  jealousy.  It  is  said  by  justice  Story  that  courts  of 
chancery  acting  upon  an  enlarged  equity  flowing  from  the  princi- 
ples of  natural  justice,  will  afford  protection  to  the  necessitous  and 
those  approaching  to  an  incapacity  to  bind  themselves  by  a  con- 
tract, against  the  designs  of  calculating  rapacity,  which  the  law 
constantly  discountenances.  To  maintain  this  contract,  on  the  part 
of  Tracey,  in  a  court  of  equity,  even  if  divested  of  all  circum- 
stances of  fraud  or  imposition,  would  require  of  him  the  utmost 
good  faith  in  the  making  of  the  contract,  and  a  strict  performance, 
characterized  by  a  benevolent  regard  for  the  welfare  of  those  who 
were  committed  to  his  charge. 

The  proof  of  actual  fraud  upon  the  part  of  Tracey,  or  of  insanity 
on  the  part  of  Sacket,  was  not  essentially  necessary,  in  order  to  set 
aside  the  contract.  It  appears  to  be  well  settled,  as  a  general  rule, 
**  that  the  acts  and  contracts  of  persons  who  are  of  weak  under- 
standings, and  who  are  thereby  liable  to  imposition,  will  be  held 
void  in  courts  of  equity,  if  the  nature  of  the  act  or  contract  justify 
the  conclusion  that  the  party  has  not  exercised  a  deliberate  judg- 
ment, but  that  he  has  been  imposed  upon,  circumvented,  or  over- 
come by  cunning,  artifice,  or  undue  influence."  Gartside  i?.  Isher- 
wood,  1  Brown's  Chan.  560  ;  1  Story's  Eq.  Jur.  sec.  238.  It  is  laid 
down  in  the  case  of  Cruise  v»  Christopher's  Administrator,  5  Dana, 
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181,  that  mental  imbecility,  not  amounting  to  absolute  disqualifica- 
tion, induces  a  vigilant  and  strict  examination,  in  chancery,  of  the 
contracts  made  by  one  laboring  under  it ;  and  ivhen  coupled  with 
inadequacy  *of  consideration  they  constitute  such  evidence  of  [59 
fraud  as  may  be  sufficient  to  set  aside  a  contract. 

It  is  settled  in  Whiteburn  v,  Hines,  1  Munf  557,  that  where  one  of 
weak  intellect,  though  not  &n  idiot,  was  induced  to  make  a  deed 
through  the  undue  influence  of  one  in  whom  he  placed  confidence,  the 
deed  was  set  aside.  And  it  is  laid  down  in  the  case  of  Buffalow  v.  Buffa- 
low,  2  Dev.  &  Bat.  Chan.  241,  that  a  conveyance  obtained  from  a 
man  of  weak  mind,  by  taking  advantage  of  confidence  reposed  by 
him  in  the  grantee,  will  be  set  aside,  although  the  grantor  is  not 
non  compos. 

The  case  of  Dunn  v.  Chambers,  4  Barb.  S.  C.  376,  was  a  bill  in 
equity  for  relief  against  an  improvident  sale,  and  the  evidence 
being  found  insufficient  to  justify  a  decree  declaring  the  deed  void, 
as  having  been  fraudulently  obtained,  yet  having  been  obtained 
under  such  circumstances  as  to  render  it  at  least  unfair  and  unrea- 
sonable for  the  defendant  to  retain  the  full  advantage  of  his  bar- 
gain, the  court  may  direct  that  the  deed  shall  stand  only  as  secur- 
ity for  the  defendant's  indemnity  in  respect  of  the  sum  actually 
advanced. 

It  is  said  that  a  court  of  equity  will  not  measure  the  size  of  men's 
understandings  or  capacities,  there  being  no  such  thing  as  an  equit- 
able incapacity  where  there  is  a  legal  capacity ;  and  that  the  law 
will  not  relieve  a  man  who  is  capable  of  taking  care  of  his  own 
interest,  except  where  he  is  imposed  on  by  deceit,  against  which 
ordinary  prudence  could  not  protect  him.  But  whatever  weight 
this  may  be  entitled  to,  and  whatever  may  be  its  application,  it  is 
obvious  that  weakness  of  mind  may  constitute  a  very  important 
circumstance  to  prove  that  a  contract  has  been  obtained  through 
fraud,  imposition,  or  undue  influence.  The  strongest  minds  can 
not  always  protect  themselves  against  deceit  and  artifice.  The  law 
requires  that  good  faith  should  be  observed  in  all  transactions  be- 
tween man  and  man.  And  those  who,  fron^  imbecility  of  mind, 
are  incapable  of  guarding  themselves  against  fraud  and  imposition, 
are  under  the  special  protection  of  the  law. 

*The  rule  to  be  collected  from  all  the  authorities,  I  take  to  [60 
be  this ;  Where  there  is  imbecility  or  weakness  of  mind  arising 
from  old  age,  sickness,  intemperance,  or  other  cause,  and  plain  in^ 
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adequacy  of  eonBideratioD,  or  where  there  is  weakness  of  mind,  and 
circamstanees  of  undue  influence  and  advantage,  in  either  case,  a 
contract  may  be  set  aside  in  equity. 

Applying  this  rule,  there  is  no  difficulty  in  sustaining  this  decree 
on  the  evidence  in  this  case.  There  was  great  weakness  of  mind 
on  the  part  of  Sacket,  arising  from  extreme  old  age,  increased,  per- 
haps, by  intemperance  and  sickness.  There  was  clearly  an  inade- 
quacy of  consideration,  and  an  overreaching  and  undue  influence, 
and  an  unconscionable  advantage  on  the  part  of  Tracey,  which,  in 
a  court  of  equity,  fully  justified  the  setting  aside  of  the  contract. 
Besides  this,  there  was  not  that  strict  and  full  compliance  with  the 
terms  of  the  contract  on  the  part  of  Tracey,  which  good  faith  and 
the  policy  of  the  law  required  at  his  hands  in  a  contract  of  this 
nature. 

The  terms  of  the  contract  required  him  not  only  to  provide 
Sacket  and  his  wife  with  food  and  raiment,  <^but  everything  neces- 
sary for  their  very  comfortable  existence  and  support."  And  the 
nature  of  this  contract  required  of  him,  in  the  performance  on  his 
part,  a  kind  of  benevolent  regard  for  their  dependent  situation. 
He  had  no  right  to  reduce  them  to  a  state  of  servitude.  True,  he 
claims  they  consented  to,  and  even  solicited  the  services  imposed 
on  them.  This  excuse  is  easily  made  by  a  person  having  the  con- 
trol ho  had,  from  hie  position,  over  aged  and  weak-minded  persons. 

The  fiduciary  situation  assumed  by  him  in  the  contract  enjoined 
upon  him  an  entirely  different  course  of  treatment;  and  instead 
of  having  his  mind  fixed  upon  the  matter  of  speculating  and  mak- 
ing property  out  of  the  arrangement,  to  the  neglect  of  his  religious 
duties,  his  attention  should  have  been  directed  to  the  making  of  a 
suitable  provision  for  the  dependent  persons  taken  by  him  under 
bis  control. 

61]  It  is  the  opinion  of  the  court  that  the  decree  carried  out  *the 
stipulation  of  the  contract,  which  required  '^  all  questions  or  diffi- 
culties to  be  decided  on  principles  of  equity." 

The  bill  is,  therefore,  dismissed. 

Bannet,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 
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William  Buck  r.  The  State  op  Ohio. 

The  act  of  JantuHy  17,  1946,  the  "more  effectually  to  prevent  gambling,"  does 
not  repeal,  altar  or  modify  the  act  of  March  12, 1831, "  for  the  prevention  of 
gaming/'  but  comes  in  aid  of  the  latter  to  suppress  gambling  houses,  and  to 
punish  severely  the  keeper  of  any  gaming  device  or  establishment. 

The  voluntary  permission  of  a  single  act  of  gaming  in  a  house  or  place  not 
kept  *'to  be  used  or  occupied  for  gambling,"  does  not  come  within  the  act 
of  January  17,  1846,  but  is  provided  for  by  the  9th  section  of  the  act  of 
March  12,  1831. 

An  indictment  under  said  section  of  said  last  named  act,  is  defective,  unless  it  "^^ 

set  forth  the  names  of  the  person  or  persons  permitted  by  the  accused  to 
play,  or  an  averment  that  their  names  are  unknown.  ,  "^^ 

Although,  09  an  indictment  containing  several  counts,  some  of  which  are  de- 
fective, and  one  of  which  is  good,  a  general  verdict  of  guilty  will  be  held  to 
apply  to  the  good  count,  and  support  the  indictment,  yet  such  general  ver- 
dict will  not  authorize  separate  penalties  upon  separate  counts. 

This  is  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Picka- 
way county,  reserved  to  the  late  court  in  bank. 
Aticaierdh  Cradlebaugh,  for  plaintiff  in  error. 
Pugh,  Attorney  General  for  the  state.  ..  ,.>^ 

CoRWiN,  J.  At  the  April  term  of  the  Court  of  Common  Pleas, 
1850,  the  plaintiff  in  error  was  arraigned  upon  an  indictment  pre-  -^^^ 

ferred  against  him^  under  the  act  of  January  17,  1846,  the  "  more 
effectually  to  prevent  gambling,"  44  Ohio  L,  10,  1  Curwcn,  626,  to 
which  be  pleaded  not  guilty;  and  the  cause  was  submitted  to  a 
jury,  who  returned  a  general  verdict  of  guilty,  and  thereupon  the 
court  assessed  a  fine  against  him  of  $150,  upon  each  one  of  the  two 
counts  of  the  indictment;  upon  the  record  of  which  proceeding, 
tbe  plaintiff  has  made  the  following  assignment  of  errors: 

"  First.  The  oflfense  is  laid  with  a  continuando. 

*''  Second.  Separate  judgments  are  given  upon  each  count,  [62 
when  tbe  offense  is  the  same  and  the  verdict  is  general." 

Tbe  first  count  in  the  indictment  charges,  in  substance,  that 
Buck,  on  the  first  day  of  December,  1849,  and  on  divers  other 
days,  etc.,  with  force  and  arms,  at,  etc.,  did  keep  a  room,  there 
situate,  to  be  used  for  gambling,  and  did  then  and  there,  and  on 
divers  other  days  and  times,  etc.,  unlawfully  and  injuriously  cause 
and  procure  divers  idle  and  ill -disposed  persons  to  game  together. 
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The  Becond  count  charges  that  Back,  on  the  first  day  of  Decem- 
ber, 1849,  and  on  divers  other  days  and  times,  etc.,  with  force  and 
arms,  at,  etc.,  did  keep  a  room,  there  sitaate,  and  in  said  room  did, 
on  said  day  and  divers  other  days,  etc.,  knowingly  permit  the  said 
room  to  be  used  for  gambling. 

We  find  no  fault  with  the  pleading,  on  account  of  the  first  error 
assigned  ;  but  hold  it  to  be  settled  that  offenses  of  this  description 
may  be  well  laid  in  an  indictment  with  a  continuando.  But  even 
if  this  were  doubtful,  as  each  count  in  the  indictment  distinctly 
charges  the  offense  to  have  been  committed  on  the  first  day  of 
December,  1849,  it  is  described  with  suflBcient  certainty  as  to  time; 
and  the  general  averment  that  similar  offenses  were  committed  by 
the  defendant  on  divers  other  days  and  times,  may  be  rejected  as 
surplusage.     People  v.  Adams,  17  Wend.  475. 

As  to  the  second  error  assigned,  although  it  has  been  held  by  the 
late  court  in  bank,  that  where  there  are  several  counts  in  an  indict- 
ment, some  of  which  are  defective,  and  one  of  which  is  good,  a 
general  verdict  of  guilty  will  be  held  to  apply  to  the  good  count, 
and  support  the  indictment;  yet  it  may  well  be  doubted  whether, 
in  any  case,  a  general  verdict  of  guilty  will  authorize  separate  pen- 
alties to  be  inflicted  upon  the  separate  counts  in  the  indictment. 

While  it  may  be  said  that  a  general  verdict  of  guilty  means  that 
the  defendant  is  guilty  as  he  stands  charged  in  the  indictment,  yet 
it  is  evident  that  under  the  common  practice  adopted  by  prudent 
and  careful  pleaders,  of  charging  the  same  offense,  in  different 
63]  forms,  in  different  counts  of  the  *indictment,  in  order  that 
the  proofs  may  correspond  with  the  charge  as  laid  in  some  one  of 
the  counts,  the  punishment  of  a  defendant  upon  each  of  the  counts 
thus  pleaded,  when,  in  fact  but  one  offense  had  been  proven,  would 
be  fraught  with  the  most  monstrous  injustice  and  oppression.  And 
in  view  of  the  looseness  of  practice  which  sometimes  prevails  in 
this  particular,  a  majority  of  the  court  think  it  more  safe  and  just 
to  require,  that  to  authorize  separate  penalties  to  be  inflicted  upon 
the  different  counts  of  an  indictment,  there  shall  be  a  separate 
finding  upon  each  of  the  counts.  But  it  is  not  necessary  to  decide 
this  question  now,  as  the  offense  described  in  the  second  count  of 
the  indictment  does  not  come  within  the  provisions  of  the  act  re- 
ferred to,  and  therefore  can  not  be  sustained. 

The  act "  more  effectually  to  prevent  gambling"  does  not  repeal^ 
alter,  or  modify  the  act  of  March  12,  1831,  entitled  "  an  act  for 
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the  prevention  of  gaming,"  Swan's  Stat.  426,  bat  simply  comes  in 
aid  of  the  latter  act,  by  provisions  intended  to  break  up  gambling 
houses  and  punish  severely  the  keeper  of  any  gaming  establishment 
or  device.  The  first  section  of  the  act  of  January  17,  1846,  pro- 
vides for  the  punishment  of  two  descriptions  of  persons  only,  viz : 
The  keeper  of  a  room  to  be  used  for  gambling,  and  the  owner  of  a 
room  who  shall  rent  the  same,  to  be  used  or  occupied  for  gambling, 
and  the  owner  of  the  room  so  kept  to  be  used  or  occupied  for 
gambling,  who  shall  knowingly  permit  the  same  to  be  so  used  or 
occupied,  and  shall  not  make  complaint  thereof.  The  second  count 
of  the  indictment  in  the  case  under  consideration,  does  not  bring 
the  defendant  within  either  of  those  descriptions.  He  is  not  charged 
as  the  keeper  of  a  room,  which  is  kept  to  be  used  for  gambling,  nor 
as  the  owner  of  a  room,  who  had  rented  the  same  to  be  used  or  oc- 
cupied for  gambling,  nor  as  an  owner  of  a  room  kept  to  bo  used  or 
occupied  for  gambling,  who  knowingly  permitted  it  to  be  so  used  or 
occupied,  and  had  failed  to  make  complaint,  but  simply  that  he  kept 
a  room  which  he  knowingly  permitted  to  be  used  for  gambling. 

*A  single  act,  such  as  charged  in  this  second  count,  might  [64 
occur  in  any  man's  house  or  place  of  business,  and  would  not  come 
within  the  plain  meaning  and  object  of  the  act  of  January  17, 
1846,  unless  it  occurred  in  a  room  or  place,  kept  for  the  purposes 
of  gambling.  Such  an  act  might  subject  the  defendant  to  the  pen- 
alties prescribed  in  the  9th  or  10th  sections  of  the  act  of  March  12, 
1831,  if  the  count  were  in  other  respects  suflScient;  but  under  that 
act,  it  was  held  by  the  late  court  in  bank  in  Davis  v.  The  State  of 
Ohio,  7  Ohio,  part  1,  204,  that  the  indictment  should  set  forth  the 
names  of  the  parties  who  were  permitted  by  the  accused  to  play, 
or  if  the  names  are  unknown,  it  should  be  so  alleged.  No  such 
averment  being  contained  in  the  second  count  of  this  indictment, 
it  is  defective  under  the  statute  of  March  12,  1831 ;  and,  for  the 
reasons  before  assigned,  it  is  equally  defective  under  the  act  of  Jan- 
uary 17,  1846.  The  offense  charged  in  the  first  count  is  complete 
whether  any  gambling  was,  in  fact,  done  there  or  not — the  prepa- 
ration, fitting  up,  holding  out,  and  keeping  such  a  room  for  such  a 
purpose,  fully  constituting  the  offense,  and  therefore,  it  is  wholly 
unnecessary  to  make  any  averments  as  to  the  fact  of  gambling  hav- 
ing been  done,  or  as  to  the  persons  who  did  it.  There  being  no  ob- 
jection to  the  proceeding  so  far  as  the  first  count  is  concerned,  the 
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court  below  thereon  is  affirmed  with  costs.  The 
court  upon  the  second  count  is  reversed. 

Dissented  from  the  opinion  of  the  majority  of  the 
jversal  of  the  judgment  of  the  Common  Pleas,  on 
e  insufficiency  of  the  second  count  in  the  itidict* 
owing  reasons : 

[gned  for  error.  A  judgment  ought  not  to  be  re- 
1  not  relied  on  by  the  plaintiff  either  upon  special 
ment  of  error. 

count  sets  forth  the  offense  in  the  precise  language 
d  that  is  sufficient.  U.  S.  v.  Lancaster,  2  McLean, 
count  is  framed  under  the  second  *  clause  of  the 
e  statute  of  1846,  for  the  prevention  of  gambling ; 
he  defendant  being  the  keeper  of  a  certain  room 
ntuate.  knowingly  permitted  the  same  to  be  used 
gambling,  etc. 

lescription  of  the  offenses  made  punishable  under 
f  the  act  is  as  follows :  "If  any  person  shall  keep 
tenement,  to  be  used  or  occupied  for  gambling,  or 
permit  the  same  to  be  used  or  occupied  for  gam- 
person  being  the  owner  of  any  room  or  other 
3nt  the  same  to  be  used  or  occupied  for  gambling, 
nding,  shall,  on  conviction  thereof,  be  fined,  etc." 
)  here  described  :  1.  The  keeping  of  a  room  for  the 
ling.  2.  Knowingly  permitting  a  room,  etc.,  in 
e  person,  to  be  used  or  occupied  for  gambling, 
that  purpose  or  not.  ,  3.  Being  th«  owner  of  a 
mting  the  sama  for  the  purpose  of  gambling.  The 
>  the  keeper  of  the  room,  whether  he  be  the  owner 
of  the  offense  in  the  first  consists  in  the  purpose 
n  is  kept;  that  of  the  second  in  the  act  knowingly 
room  in  his  keeping,  whether  kept  for  that  pur- 
)  second  may  include  the  first,  or  it  may  not. 
be  second  clause  was  to  prevent  an  evasion  of  the 
keeping  a  room,  etc.,  to  be  used  for  some  proper 
urpose,  and  yet  knowingly  permitting  gambling 
B  words  "  the  same,"  in  the  second  clause,  refer 
specified,  and  not  to  the  purpose  or  use  designated 
clause.    That  the  operation  of  the  second  clause 
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IB  not  limited  to  the  owner,  is  apparent :  1.  Because  the  language 
is  general,  applying  to  any  i)er8on  who  shall  keep  the  room.  2. 
The  next  succeeding  clause  is,  by  express  terms,  limited  to  the 
own  3r,^8bowing  that  a  distinction  between  the  owner  and  the  keeper 
was  contemplated.  3.  The  closing  part  of  the  section,  by  a  rule 
of  evidence,  extends  the  operation  of  the  *second  clause,  so  [66 
CiS  to  reach  the  owner  under  a  particular  state  of  facts.  If  this 
construction  be  correct,  the  second  count  is  sufficient. 

The  rule  laid  down  in  the  case  of  Davis  v.  The  State,  7  Ohio, 
206,  hofi  no  application  to  this  case.  That  was  the  case  of  an  in- 
dictment under  the  act  of  1831,  the  language  of  which,  having 
reference  to  certain  games  played,  is  subject  to  a  different  rule  in 
the  description  of  the  offense.  It  would  produce  great  difficulty  in 
indicting  offenders  under  the  law  of  1846,  to  require  the  indictment 
to  specify  the  names  of  the  persons  who  gambled,  the  game  played, 
and  the  amount  played  for,  etc.  And  there  could  be  no  good  rea- 
son for  requiring  such  particularity. 

There  was  error  in  the  judgment  of  the  Common  Pleas.  The 
offenses  charged  are  of  the  same  nature,  may  be  parts  of  the  same 
transaction,  and  the  offense  in  the  second  co^nt  may  include  that 
charged  in  the  first  count.  In  such  a  js^tei^,  at  least,  on  a  general 
verdict  of  guilty,  the  court  could  not  impose  more  than  one  punish- 
ment. The  XT.  S.  V.  Dickinson,  2  McLean,  228 ;  Wharton's  Amer. 
Crim.  Law,  109. 


David  Stewart  v.  Thb  State  of  Ohio. 

It  is  not  error  to  excuse  a  struck  juror  from  serving  for  good  cause  shown ;  and 

that  he  is  a  postmaster  is  good  cause. 
In  a  trial  for  murder  in  the  second  degree,  the  state  may  prove  previous  threats 

made  by  the  defendant  against  the  person  he  afterwards  killed,  in  order  to 

show  that  the  killing  was  malicious. 
In  a  criminal,  as  well  as  in  a  civil  case,  the  judgment  will  not  be  reversed 

for  a  misdirection  of  the  court  to  the  jury  on  an  abstract  question  of  law 

that  could  not  arise  upon  the  testimony,  or  influence  the  decision  of  the 

jury. 
J),  with  his  fist  assaulted  S.  in  the  street.    S.  instantly  stabbed  him  in  five 

places,  of  which  wounds  he  died.    There  was  no  evidence  tending  to  prove 

that  S.,  when  he  gave  the  fatal  wounds,  was  in  danger  of  loss  of  life,  or 
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r  great  bodily  harm,  or  that  he  had  a  reasonable  apprehenfiion  of 
nger.    Held:  That  the  killing  waa  not  excusable  homicide,  «i?  <ie- 

0. 

the  slayer  seeks  and  provokes  an  assault  upon  himself,  in  order  to  have 
It  for  stabbing  his  adversary,  and  does,  upon  being  assaulted,  stab 
1  him,  such  killing  is  not  excusable  homicide  in  self-defense, 
saulted  may  repel  force  by  force,  but  it  does  not  follow  that  he  may, 
p  necessity,  use  a  deadly  weapon  for  that  purpose.  And  he  is  yet 
^justifiable  if  his  weapon  is  concealed. 

or  to  charge  a  jury  "  to  take  into  consideration  the  manner  by  which, 
I  purposes  for  which  the  prisoner  had  the  possession  of  the  knife  with 
le  committed  the  homicide." 

irt  has  charged  a  jury  upon  a  point,  and  afterward  an  instruction 
id,  which,  in  substance,  is  the  same  as  the  charge  given,  it  is  not 
I  decline  giving  it  on  the  ground  that  the  court  has  already  charged 
point. 

a  writ  of  error  to  the  Common  Pleas  of  Clark  county, 
>y  the  late  Supreme  Court  for  decision  in  bank. 
)ber  term,  1850,  of  the  Common  Pleas,  the  plaintiff  in 
indicted  for  th6  murder  of  James  E.  Dotey.  The  in- 
:;harged  murder  in  the  second  degree.  At  a  special  term 
ovember  following,  he  was  tried,  found  guilty  as  charged, 
Qced.  The  sentence  was  reversed  by  the  court  in  bank 
ember  term,  1850  (19  Ohio,  302).  At  August  term,  1851, 
mmon  Pleas,  he  was  again  tried,  by  a  struck  jury,  and 
victed  of  murder  in  the  second  degree.  Upon  this  trial 
lis  of  exception  were  taken,  which  contain  certain  rulings 
rt,  the  charge  to  the  jury,  and  the  whole  of  the  evidence, 
was  made  for  a  new  trial,  which  was  overruled,  and  sen- 
aounced — to  reverse  which  this  writ  is  prosecuted.  The 
signed,  the  opinions  of  the  court  excepted  to,  and  the 
,  so  far  as  it  is  necessary  to  state  it,  appear  in  the  opinion 
irt. 

f  &  Goode^  for  plaintiff  in  error :  Walker *s  Am.  Law,  444 ; 
J  Case ;  Wharton's  Crim.  Law,  259 ;  Granger  v.  The  State, 
)9 ;  State  v.  Noble,  1  West.  L.  J.  23  ;  State  v.  Walker. 
Vhite^  prosecuting  attorney,  and  Wm.  A.  Bodgers,  for  the 
3,  U.  S.  v.  Travers  :  2  Wheeler's  Crim.  Cases,  498,  *507  ; 
ane,  4  Ired.  113 ;  1  Hale,  481-3  ;  flayden  v.  The  State,  4 
J  ;  4  U.  S.  Statutes  at  Large,  112-35. 
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Thurman,  J.  The  first  error  assigned  is  that  the  court  erred  in 
excusing  Caleb  Barrett  from  serving  on  the  struck  jury,  on  the 
ground  that  he  was  an  acting  postmaster.  The  bill  of  exceptions 
states  that  the  struck  jury  having  been  called,  fourteen  of  them  . 
appeared,  whereupon  Caleb  Barrett,  one  of  said  jury,  and  the  fourth 
in  number,  as  called,  asked  to  be  excused  on  the  ground  that  he, 
being  a  postmaster  at  Vienna,  Clark  county,  was  not.  bound  to 
serve  as  a  juror.  The  defendant,  Stewart,  by  his  counsel,  admitted 
the  fact  of  his  being  postmaster,  but  objected  to  his  right  to  ex-  '  'r  ^^ 
emption  ;  which  objection  was  overruled  by  the  court,  and  he  was 
excused — to  which  ruling  the  defendant  excepted. 

No  reason  is  stated  by  counsel  why  this  was  erroneous.  We 
suppose  the  ground  of  objection  was  that  the  statute  makes  no  ex- 
press provision  for  excusing  a  struck  juror.  The  twenty-second 
section  of  the  act  relating  to  juries  (Swan's  St.  495),  after  prescrib- 
ing the  mode  of  striking  and  summoning  a  struck  jury,  proceeds 
as  follows :  "And  upon  the  trial  of  said  cause,  the  jury  so  struck 
shall  be  called  as  they  stand  upon  the  panel ;  and  the  first  twelve 
of  them  who  shall  appear,  and  are  not  challenged,  or  shall  be  found 
duly  qualified  and  indifferent,  shall  be  the  jury,  and  sworn  to  try 
said  cause." 

We  think  this  provision  is  not  so  stringent  as  to  preclude  a 
juror's  being  excused  from  serving  when  good  ground  of  excuse  is 
laid.  Such  a  construction  might  render  the  mode  of  trial  by  struck 
jury  almost  impracticable.  A  statutory  provision  conferring  in 
express  terms  the  power  to  excuse  is  not  indispensable.  Without 
it,  the  court  would  have  the  power  under  the  general  jurisdiction 
conferred  upon  it.  The  eighth  section  of  the  jury  act  is  the  only 
one  in  which  any  mention  is  made  of  excusing  a  juror  from  serv- 
ing, and  it  rather  recognizes,  than  confers  upon  the  court,  the  power 
to  excuse. 

•Was  the  ground  of  excuse  sufficient?  Barrett  was  a  post-  [69 
master,  and  by  the  act  of  Congress  relating  to  the  post-office  depart- 
ment, was  expressly  exempted  from  serving  on  juries.  Indepen- 
dent of  this,  the  nature  of  his  duties  and  the  public  interest  re- 
quired that  he  should  be  excused.  We  find  no  error  in  the  ruling 
of  the  court  on  this  point. 

The  second,  third,  and  fourth  assignments  of  error,  are  that  the 
court  erred  in  admitting  the  testimony  of  George  Huff,  in  reference 
to  the  witness  having  seen  the  knife,  with  which  the  homicide  was  ^^ 
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ted,  before  the  affray  in  which  Dotey  was  killed  ;  and  as  to 
atioDs  had  with,  and  statements  made  by  Stewart  the  day 
he  affray ;  and  in  admitting  the  testimony  of  Pierson  Spinn- 
to  conversations  had  with  Stewart  the  day  the  affray  oc- 
bnt  some  hours  before  its  occurrence  ;  and  in  admitting  the 
ny  of  Alfred  Beall  as  to  conversations  had  with  Stewart  the 
the  affray  and  the  day  before. 

i  alleged  errors  may  be  considered  together.  The  homicide 
umittcd  Monday,  September  9,  1850.  On  the  Saturday 
previous,  a  difficulty  took  place  between  Stewart,  Dotey, 
ney  and  Jennings,  in  relation  to  a  small  debt,  twenty -five 
ue  by  Dotey,  or  McCartney,  to  Stewart.  In  the  forenoon  of 
t  day,  as  George  Huff  testified,  Stewart  showed  witness  the 
rith  which  Dotey  was  afterwards  killed.     He  opened  it  and 

it,  and  said  if  he  bad  had  it  the  night  before  when  he  was 
d,  he  did  not  think  Dotey  would  have  got  out  of  the  bar-room 
lat  if  he  ever  attacked  him  again — he  or  any  of  the  crowd 
s  with  him — he  would  cut  his  d — d  guts  out. 
ling  testified,  that  Stewart  called  on  him  as  a  justice  of  the 
:)n  Monday,  September  9,  1850,  wanted  a  capias  against 
ney,  and  told  witness  the  diflficulty  existing  between  them. 

that  on  Saturday  evening,  Dotey,  McCartney,  and  another 
1  at  the  tavern  and  had  a  dispute  about  the  debt ;  that  they 
pon  him  apparently  with  the  intention  to  whip  him  ;  that 
ey  did  not  succeed  in  ^molesting  him  ;  that  if  he  had  had  a 
e  would  have  put  it  into  McCartney,  or  into  them,  witness 
recollect  which  ;  that  he  would  have  put  the  knife  into  the 
t  was  pushing  on  to  him  the  strongest.  Witness  observed  to 
at  certainly  for  so  small  an  offense  he  would  not  lay  himself 
)  go  to  the  penitentiary.  He  replied  he  would  be  justified 
5  it.  Witness  asked  if  they  had  any  bowie  knives,  pistols, 
p  arms,  that  would  justify  him  in  doing  it.     He  said,  no,  he 

know  that  they  had.  Witness  asked  if  they  had  him  so 
d  up,  or  any  dangerous  weapons  over  him,  that  ho  could  not 
He  said  he  did  not  know  that  they  had  any  weapons,  but 
;re  were  two  or  three  of  them,  and  on  that  ground  he  would 
fied.  I,  the  witness,  replied,  that  I  was  sorry  he  would  en- 
himself  for  so  small  an  affair;  that  I  did  not  consider  he 
)e  justified. 

testified  as  follows :  On  Sunday  morning,  I  had  a  conver- 
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sation  with  Stewart.  He  stated  that  Dotey  owed  him  some  money, 
and  when  he  aeked  him  for  it,  he  attempted  to  whip  him.  fie 
wanted  to  know  what  I  would  do  in  saeh  a  case.  I  told  him  I 
would  not  be  ballied  out  of  my  right.  He  then  drew  a  knife  out 
of  his  pocket,  a  large  knife,  which  opened  with  a  spring,  and  said 
that  if  he  had  had  it  the  night  before,  he  would  have  cut  his  d — d 
guts  out ;  that  ho  intended  to  carry  it  and  ask  him  fbr  the  money 
whenever  he  saw  him  again,  and  if  he  attempted  to  whip  him,  he 
would  cut  hie  d — d  guts  out ;  that  he  would  dun  him  every  time 
that  he  met  him. 

This  is  the  testimony  of  the  three  witnesses  named,  which  was 
objected  to,  and  the  admission  of  which  is  alleged  as  error.  Why 
it  was  erroneous  to  admit  it  counsel  do  not  state ;  but  we  infer, 
ft*om  what  appears  in  the  record,  that  it  was  objected  to  upon  the 
ground  that  it  tended  to  prove  the  accused  guilty  of  murder  in  the 
first  degree,  and  was  therefore  inadmissible  under  an  indictment 
charging  him  with  murder  in  the  second  degree.  But  surely  it 
tended  to  prove  the  malice  charged  in  the  indictment,  and  was, 
therefore,  *relevant  testimony  and  properly  admitted.  Be-  [71 
sides,  if  the  charge  asked  for  by  the  prisoner's  counsel,  and  actually 
given  by  the  court — namely,  that  if  the  jury  found  that  the  crime 
committed  was  murder  in  the  first  degree,  there  must  be  an  acquittal, 
as  the  charge  in  the  indictment  was  of  murder  in  the  second  degree — 
were  sound  law,  then  the  admission  of  testimony  tending  to  prove 
the  accused  guilty  of  a  greater  crime,  was  not  to  his  prejudice,  and 
can  furnish  no  ground  to  reverse  his  sentence. 

The  fifth  error  assigned  is,  that  the  court  erred  and  misdirected 
the  jury  in  the  charge  delivered  to  them  as  to  the  law  of  homicide 
in  self-defense,  and  in  refusing  certain  charges  asked  by  the  ac- 
cused. 

The  charge  complained  of  was  in  these  words :  "  The  homicide 
in  self-defense,  which  is  eonsidered  as  excusable,  rather  than  justi- 
fiable, is  that  whereby  a  man  may  protect  himself  from  an  assault 
in  the  course  of  a  sudden,  casual  affray,  by  killing  him  who  as- 
saults him.  In  such  a  case,  however,  the  law  requires  of  the  party 
to  have  quitted  the  combat  before  a  mortal  wound  shall  have  been 
given,  if  in  his  power  to  retreat,  as  far  as  he  can  with  safety,  and 
at  last  to  kill  from  mere  urgent  necessity,  for  the  preservation  of 
his  life,  or  to  avoid  enormous  bodily  harm.  He  is  supposed  to  kill 
kis  adversary  under  the  impression  of  au  absolute  necessity  to  do 
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60,  in  order  to  save  his  own  life,  or  to  save  himself  from  enormons 
bodily  harm.  If  the  person  killing  was  not  in  any  supposed  or 
real  imminent  danger  of  his  own  life,  or  of  enormous  bodily  harm, 
and  if  the  jury  find  that  the  prisoner  could  not  reasonably  appre- 
hend from  the  deceased,  and  did  not  so  apprehend  any  danger  of 
his  own  life  or  of  enormons  bodily  harm,  then  the  killing  is  not  ex- 
cusable homicide.'' 

It  is  not  denied  that  this  charge  has  a  great  weight  of  authority 
in  its  support.  Indeed,  it  was  more  lenient  to  the  accased  than  the 
doctrine  of  many  adjudicated  cases,  in  this,  that  it  makes  the  homi- 
cide excusable  if  the  slayer  had  reasonable  cause  to  apprehend,  and 
72]  did  apprehend  danger  *to  his  life  or  great  bodily  harm,  al- 
though such  danger  may  not,  in  fact,  have  existed.  And  the  court, 
at  the  prisoner's  request,  also  charged  that  "the  law  does  not 
measure  nicely  the  degree  of  force  which  may  be  employed  by  a 
person  attacked,  and  that  if  he  employ  more  force  than  necessary 
he  is  not  responsible  for  it,  unless  it  is  so  disproportioned  to  his  ap- 
parent danger  as  to  show  wantonness,  revenge,  or  a  malicious  pur- 
pose to  injure  the  assailant." 

But  the  part  of  the  charge  which  seems  to  be  objected  to,  is  that 
which  relates  to  the  necessity  of  quitting  the  combat,  if  it  could  be 
done  with  safety,  before  taking  the  life  of  the  assailant ;  and  it  is 
urged  that  the  law  in  Ohio  is,  that  a  person  assailed  may,  in  all 
cases,  without  retreating,  take  his  assailant's  life,  if  he  reasonably 
believe  it  necessary  to  do  so,  in  order  to  save  his  own  life  or  to 
avoid  great  bodily  harm  ;  and  this,  although  he  could,  without  in- 
creasing his  danger,  retire,  and  thereby  escape  all  necessity  of  slay- 
ing his  adversary. 

As  to  what  is  the  precise  state  of  the  law  on  this  subject,  there 
is  some  diversity  of  opinion  among  the  members  of  this  court,  and, 
therefore,  without  attempting  at  this  time  to  lay  it  down,  we  pre- 
fer to  dispose  of  the  case  upon  a  view  which  is  satisfactory  to  us  all. 
And  we  do  this  the  more  willingly  because  there  is  not  a  full  bench 
sitting  upon  the  case.  Whether  a  person  assaulted  is,  or  is  not, 
bound  to  quit  the  combat,  if  he  can  safely  do  so,  before  taking  life, 
it  will  not  be  denied  that,  in  order  to  justify  the  homicide,  he  must, 
at  least,  have  reasonably  apprehended  the  loss  of  his  own  life  or 
great  bodily  harm,  to  prevent  which,  and  under  a  real,  or  at  least 
supposed  necessity,  the  fatal  blow  must  be  given.  And  again,  the 
combat  must  not  have  been  of  his  own  seeking,  and  he  must  not 
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have  put  himself  in  the  way  of  being  asRanlted,  in  order  that,  when 
assaulted  and  hard  pressed,  he  might  take  the  life  of  his  assailant. 
It  will  also  be  admitted  that  in  a  criminal,  as  well  as  a  civil  cause, 
before  the  judgment  can  be  reversed  for  error  in  the  charge  to  the 
jury,  it  must  appear  that  some  evidence  was  given  tending  to  prove 
*a  state  of  case  in  which  the  charge  would  be  material.  If  [73 
the  charge  was  upon  a  mere  abstract  question  of  law  that  could 
not  arise  upon  the  testimony,  and  could  not  influence  the  decision 
of  the  jury,  its  character,  however  erroneous,  furnishes  no  ground 
to  reverse  the  sentence.  And  such,  we  are  clearly  of  opinion,  was 
the  case  under  consideration.  We  And  no  evidence  tending  to 
prove  that  Stewart,  when  he  slew  Dotey,  was  in  danger  of  loss  of 
life,  or  limb,  or  of  great  bodily  harm,  or  that  he  apprehended  such 
danger.  Were  there  any  evidence,  however  slight,  tending  to 
show  that  he  reasonably  believed  such  danger  to  exist,  we  would 
feel  bound  to  decide  upon  the  correctness  of  the  charge  complained 
of  j  but  we  see  no  such  testimony.  And  we  are  equally  satisfied 
that  the  combat  did  not  occur  without  blame  on  his  part.  On 
Sunday,  the  day  previous  to  the  murder,  he  showed  George  Huff 
the  knife  with  which  he  afterwards  killed  Dotey.  It  was  a  very 
deadly  weapon,  the  blade  of  which  opened  with  a  spring.  He  opened 
it  and  prepared  it  for  use  by  greasing  it,  and  said  that  if  he  had  had 
it  the  night  before  when  he  was  attacked,  he  did  not  think  that 
Dotey  would  have  got  out  of  the  bar-room  safe ;  and  that  if  Dotey 
ever  attacked  him  again — he  or  any  of  the  crowd  that  was  with 
him — he  would  cut  his  d—  d  guts  out.  On  the  same  day  he  made 
similar  declarations  to  the  witness  Beall,  and  showed  him  the  knife, 
and  told  him  he  intended  to  carry  it,  and  ask  Dotey  for  the  money 
whenever  he  saw  him  again,  and  if  he  attempted  to  whip  him  he 

would  cut  his  d d  guts  out ;  that  he  would  dun  him  every  time 

he  met  him.  He  made  similar  statements  to  Pierson  Spinning, 
Monday  morning.  The  afli*ay  took  place  just  after  supper,  Monday 
evening.  John  Huff  testifies  that,  before  supper  that  evening,  "  I 
was  sitting  on  the  bench  by  the  bar-room  door,  and  Stewart  said  to 
me,  John,  there  will  be  war  here  to-night.  I  thought  he  referred 
to  the  military  that  were  encamping  in  town,  and  replied  that  I 
reckoned  not.  Stewart  replied,  Yes,  he  guessed  there  would  be  war ; 
that  McCartney  and  Dotey  were  coming  down  there  to  whip  him 
if  he  asked  them  for^the  money  they  owed  him,  and  he  said  [74 
he  intended  to  ask  them  for  it."    Shortly  after  supper  Stewart 
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hotel,  his  boarding-house,  and  saw  Dotey  and 
ng  on  the  pavement.  Dotey  was  leaning  against 
lame  forward  to  near  where  he  was  standing  and 
n,  I  want  to  know  if  you  are  going  to  pay  me  the 
le.  Dotey  told  him  to  go  away  abont  his  busi- 
rant  anything  to  do  with  him,  or  to  say  to  him. 
at  he  had  paid  for  Dotey's  dinner,  and  he  ought 
h  to  pay  for  that.  Dotey  said  he  had  meant  to 
lad  acted  so  meanly  in  dunning  him  in  the  street 
ity,  that  he  did  not  intend  to  pay.  Stewart  said 
for  it  in  private.  Dotey  denied  it.  Stewart  re- 
nent,  and  Dotey  replied,  It's  a  lie.  Stewart  re- 
imned  lie,"  or  "  You  are  a  damned  liar."  Dotey 
ke  that,"  and  advanced  towards  Stewart  with  his 
rike  him,  and  struck  at  him.  Stewart  did  not 
n  as  Dotey  came  within  reach,  he  stabbed  him, 
1  blows,  gave  him  five  stabs — one  in  the  abdomen 

intestines,  one  in  the  back,  two  through  the  left 
ween  the  shoulder-bade  and  ribs.  Dotey  cried 
svay,  he  has  a  knife."  They  were  then  separated 
bystanders,  and  Dotey  afterwards  died  of  the 

received  no  injury  except  a  cut  in   his  hand, 

knife,  no  doubt.  When  Dotey  started  towards 
re  but  a  few  feet  apart,  and  the  conflict  lasted 
It  does  not  appear  that  Dotey  had  any  weapon, 
npted  to  use  none.  Stewart  neither  showed  his 
lat  he  had  one,  before  using  it.  He  appears  to 
from  Dotey  until  he  gave  the  fhtal  stabs, 
m  clear  to  us  that  Stewart  sought  to  bring  on  the 
ired  to  be  assaulted,  and  intended,  if  assaulted,  to 
svious  threats  of  using  his  knife.  True,  he  had  a 
Dotey  for  his  money,  but  *he  had  no  right  to  do  so 
'  bringing  on  an  affray  in  order  to  afford  him  a 
s  enemy.  There  is  some  testimony  tending  to 
went  to  the  hotel  that  night  to  whip  Stewart.  It 
.hat  such  was  the  fact ;  but  if  so,  and  the  combat 
ise  is  no  better  for  the  accused.  Again,  it  does 
Itewart  was,  at  any  time,  in  danger  of  a  serious 
apprehended  it.  There  is  no  testimony  tending 
3  danger  or  the  belief  of  it. 
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p  the  refusal  to  charge  as  requested  by 
e  court  to  direct  the  jury :  '*  that  if  a 
n  of  strength  superior  to  his  own,  he  is 
ase  snch  force  and  such  weapons  as:  ^f  v 
orce  employed  against  him,  and  if  the 
ther  murder  in  the  first  or  the  second 

Which  instruction  the  court  refused  to 
is  instruction  as  relates  to  the  necessity 
tterial,  for  the  reasons  we  have  given, 
nstruction,  if  it  had  any  application  to 
bstance  to  this,  that  Stewart,  when  as- 

might  repel  the  assault  by  the  use  of  a 
on,  even  though  it  might  have  been  as 
8.  The  court  were  not  asked  to  tell  the 
ense,  may  employ  sufficient  force  to  re- 
y  had  already  charged.     But  they  were 

he  may  employ  any  weapon  sufficient 
3  so,  a  man  upon  whom  an  ordinary  as- 
itted  may  pierce  his  assailant  with  a 
n  with  an  axe,  for  each  of  these  is  a 
the  force  employed."     We  do  not  think 

:ed  to  instruct  the  jury :  "  that  if  the 
malice  on  the  part  of  the  defendant, 
[1  on  the  evening  of  the  9th  of  Septem- 
convicted  as  indicted  " — *which  [76 
he  following  modification :  strike  out 
liberate  and  premeditated  "  in  the  place 
ked,  if  we  understand  it,  was,  in  effect, 
rime  was  murder  in  the  first  degree,  the 
cted  under  the  indictment  which  only 
nd  degree ;  and  the  amendment  of  the 
sition  clearer.  If  there  was  error  on 
he  charge  at  all.  But  the  accused  can 
vas  in  his  favor. 

he  court  to  charge  the  jury  that,  *' in 
nstitutional  right  to  carry  weapons  for 
e  is  no  presumption  of  malice  from  the 
kS  the  knife  with  which  James  R.  Dotey 
was  given  with  the  following,  modifi- 
ed 
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be  jury  may  and  ought  to  take  into  consideration 
irhich,  and  purposes  for  which  the  prisoner  had  the 
knife  in  question."  This  modification  was  excepted 
)  error  in  it. 

charge  was  also  asked  by  the  accused:  "That  if 
id  reasonable  ground  to  apprehend  danger  to  his 
lily  harm,  he  would  have  the  same  right  to  defend 
'  there  was  actual  danger  or  not " — which  charge 
the  ground  that  the  court  had  already  charged  on 

at  the  court  had  so  charged,  and  substantially  as 
I  above  instruction.  We  suppose  it  was  not  errone- 
repeat  the  charge. 

^nment  of  error  is  that  "  the  verdict  of  the  jury  is 
3,  and  contrary  to  the  evidence  in  the  case."  If  we 
9  assignment  at  all,  it  is  sufficient  to  say  that  the 

without  evidence  nor  contrary  to  the  evidence — 

arly  so. 

signed  for  error  that  "the  verdict  of  the  jury  is 

iVe  do  not  think  so. 

aignment  is  that  "  the  court  erred  in  overruling  *the 

7  trial."     The  grounds  upon  which  a  new  trial  was 

jame  we  have  above  considered.     In  our  opinion 

properly  overruled. 

of  the  Common  Pleas  is  affirmed  with  costs. 

Lving  been  of  counsel  for  the  accused,  on  the  first 
in  the  above  case. 


n,  Wilmington  and  Zanesvillb  Eailroad  Com- 
Thb  Commissioners  of  Clinton  Countcy. 

duty  of  the  judicial  tribunals  to  determine  whether  a  legis- 
n  in  question  in  a  suit  pending  before  them  is  opposed  to  the 
the  United  States,  or  of  this  state,  and  if  so  found,  to  treat 

esumption  is  always  in  favor  of  the  validity  of  the  law ;  and 
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it  is  only  when  manifest  assumption  of  authority  and  a  c 
ibility  between  the  constitution  and  the  law  appear,  that  the 
will  refuse  to  execute  it. 

The  general  assembly,  like  the  other  departments  of  governn 
only  delegated  authority ;  and  any  act  passed  by  it  not  fallin; 
the  scope  of  "  legislative  authority,"  is  as  clearly  void  as  the 
prohibited. 

The  power  of  the  general  assembly  to  pass  laws  can  not  be  delej 
to  any  other  body,  or  to  the  people. 

The  act  of  March  1,  1851,  to  authorize  the  commissioners  of 
subscribe  to  the  capital  stock  of  the  relator,  does  not  deleg 
power  or  contravene  the  constitution  of  1802,  in  providing 
scription  shall  not  be  made  until  the  assent  of  a  majority  of 
the  county  (except  two  townships)  is  first  obtained  at  an  ele 
that  purpose. 

It  was  competent  for  the  legislature  under  that  constitution  to  C( 
of  internal  improvement  on  behalf  of  the  state,  or  to  aid  in 
tion  by  subscribing  to  the  capital  stock  of  corporations  ci 
purpose,  and  to  levy  taxes  to  raise  the  means ;  and  by  an  < 
same  power  to  authorize  a  county  to  subscribe  to  a  work  of 
running  through  or  into  such  county,  and  to  levy  a  tax  U 
scription. 

8ach  a  tax,  when  thus  authorized,  is  not  beyond  the  legitimate 
municipal  taxation ;  nor  is  it  opposed  to  art.  8,  sec.  4,  of  tli 
declaring  that  "private  property  ought  and  shall  ever  be  '. 
but  always  subservient  to  the  public  welfare,  provided  a  co 
money  be  made  to  the  owner." 

*The  taxing  power  for  such  purposes,  under  that  instrument,  wa 
niable  legislative  function,  to  be  exercised  at  the  discretion 
assembly,  and  subject  to  no  limitation  but  that  against  p 
while  this  court  is  unanimous  in  the  opinion  that  such  laws 
abuse  of  that  power,  it  possesses  no  authority  to  control  t 
or  to  correct  such  abuses  by  the  exercise  of  a  veto  power 
lation. 

A  majority  of  the  electors  of  Clinton  county  having  decided  i 
subscription,  and  the  same  having  actually  been  made  befoi 
of  the  present  constitution  ;  and  the  commissioners  having  < 
suance  of  said  act,  to  deliver  the  bonds  of  the  county  to  tl 
payment  of  the  subscription,  and  having  become  bound 
afterward  refusing  upon  demand  to  deliver  them,  and  sho 
for  such  refusal,  except  that  the  act  aforesaid  was  of  di 
tutionality;  a  writ  of  mandamus  is  the  proper  remedy 
delivery. 

This  writ  lies  in  all  cases  where  the  relator  has  a  clear  legal  rig 
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ne  official  or  corporate  act  by  a  public  officer  or  corporation, 
iequate,  specific  remedy. 

dfficiently  stated  in  the  opinion  of  the  court.  It 
Tenry  Stanbery  and  Geo.  E,  Pugh,  attorney  general, 
stnd  by  J.  R,  Thompson  and  E,  B.  Harlan^  for  the 


\.t  the  present  term  of  this  court  an  alternative 
us  was  allowed  and  issued  in  this  case,  to  which 
ave  now  made  return.     The  return  is  demurred  to 

is,  shall  a  peremptory  mandamus  issue  ?  The  pe- 
h  the  writ  was  allowed,  shows  that  the  petitioners 
)orated  on  the  4th  of  February,  1851,  to  construct 
Cincinnati,  by  the  way  of  Wilmington,  in  Clinton 
)r  intermediate  points,  to  the  city  of  Zanesville,  in 
ity,  and  that  they  have  fully  organized  under  their 
n  pursuance  of  an  act  of  the  general  assembly, 
,  1851,  to  authorize  the  commissioners  of  Clinton 
ibe  to  the  capital  stock  of  said  company,  the  ques- 
ion  was  submitted  to  the  qualified  electors  of  the 
)ril  election  in  that  year,  and  a  majority  obtained 
subscription ;  all  the  provisions  of  the  law  in  re- 
otice,  taking  the  vote,  and  certifying  *the  result, 
Y  observed.  That  the  commissioners  did,  in  obe- 
,  afterward,  on  the  23d  day  of  May,  1851,  subscribe 
I  for,  and  in  behalf  of  said  county,  the  sum  of  two 
id  dollars,  to  the  capital  stock  of  the  company ;  the 
same  time,  in  conformity  with  the  proviso  in  the ' 
f  said  act,  agreeing,  in  writing,  to  pay  all  interest 
Tue  on  the  bonds,  to  be  issued  by  the  commission- 
)f  the  subscription.  It  further  avers  that,  on  the 
352,  the  commissioners  then  being  in  session,  the 
ir  president  applied  to  them  to  issue  the  bonds  or 
le  county  in  payment  of  the  subscription,  which 
lo,  or  to  comply  in  any  manner  with  the  provisions 
ese  allegations  of  the  petition  are  all  admitted  by 
eturn,  and,  in  conclusion,  they  say  :  "  These  defend- 
g  doubts  in  regard  to  the  constitutionality  of  the 
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mdor  which  said  subscription  of  stock 
the  issue  of  the  bonds  of  the  county 
)  hitherto  declined  to  issue  said  bonds, 
^hich  refusal  is  placed  solely  upon  the 
on  is  unwarranted  by  the  constitution 
therefore  void." 

were  had,  and  the  obligation  of  the 
he  subscription,  before  the  taking  ef- 
3n  of  the  state,  no  question  can  arise 
sole  question  for  our  determination, 
larch  1st,  1851,  warranted  by  the  con- 
ce? 

rtant  particular  from  a  large  number, 
ably  of  this  state,  for  like  purposes, 
authorizes  and  requires  the  comrais- 
i  majority  of  the  voters  of  the  county, 
r  spring  election  of  1851,  to  subscribe 
company  an  amount  not  exceeding 
>f  which  they  were  authorized  to  [80 
T  for  the  amount,  either  directly  to  the 
y  upon,  payable  at  such  time  as  they 

at  a  rate  of  interest  not  exceeding 
any  bonds  were  issued,  the  company 
ay  all  interest  that  might  accrue  upon 
ive  the  dividend  from  the  stock,  until 
lich  the  faith  of  the  county,  and  the 
pledged ;  and  the  commissioners  and 
r  such  tax  annually  upon  the  property 

any  deficiency,  and  create  a  sinking 
deemed  expedient.  The  commissiou- 
t  the  meetings  of  the  company  on  the 
and  to  sell  and  transfer  the  stock  to 
len  they  should  deem  it  expedient, 
uded  from  the  right  to  vote,  and  also 
y  the  subscription. 

3d  is  one  of  the  very  fi^rst  importance, 
principles  arising,  but  of  the  immense 
3rmination.  Under  these  laws,  bonds 
have  already  been  issued,  which  have 
the  hands  o^  bona  fide  holders.    These 
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Lions  by  counties,  cities,  and  towns,  have  induced  subscrip- 
a  very  large  amount  by  individuals  for  works  now  inp  ro- 
jnstruction,  which  must  inevitably  fail,  with  great  individ- 
if  they  are  not  inforced  ;  on  the  other  hand,  the  fact  is  not 
erlooked,  that  the  indiscriminate  prodigality  with  which 
f  this  kind  have  been  made,  is  calculated  to  saddle  thepeo- 
e  state  with  a  very  heavy  indebtedness,  and  in  many  in- 
to burden  them  with  onerous  taxation  for  many  years  to 
But  these  considerations,  important  as  they  must  be  con- 
be,  can  have  no  further  influence  upon  our  inquiries  than 
3  very  careful  and  mature  investigation  and  deliberation, 
led  *by  the  very  elaborate  and  able  arguments  of  counsel, 
endeavored  so  to  consider  the  question,  and  have  been  en- 
arrive  at  a  unanimous  conclusion  in  favor  of  the  constitu- 
of  the  act  in  question,  upon  grounds  entirely  satisfactory 
member  of  the  court. 

3wer  and  duty  of  the  court,  and  the  principles  by  which  it 
e  guided  in  determining  a  question  of  this  character,  have 
le  the  subject  of  much  remark  at  the  bar.  It  seems  now, 
,  to  be  generally,  if  not  universally  conceded,  that  it  is  the 
d  consequently  the  duty  of  the  judicial  tribunals  to  deter- 
ether  a  legislative  act,  drawn  in  question  in  a  suit  pending 
lem,  is  opposed  to  the  constitution  of  the  United  States,  or 
tate,  and,  if  so  found,  to  treat  it  as  a  nullity.  How  any 
uld  ever  have  been  entertained  upon  this  subject,  is  matter 
tie  astonishment;  and  yet  the  history  of  our  own  state 
at  the  power  was  at  one  time  not  only  doubted,  but  posi- 
nied  j  and  judges,  for  a  fearless  discharge  of  this  duty,  were 
I  to  impeachment  by  the  house  of  representatives.  The 
of  this  great  principle,  vital  to  all  constitutional  govern- 
ust  be  attributed,  in  no  small  degree,  to  a  clearer  compre- 
of  the  nature  and  purposes  of  fundamental  laws,  and  the 
f  the  legislative  body  derived  from  them, 
laws,  emanating  directly  from  the  fountain  and  source  of 
cal  power,  serve  not  only  to  define  the  power,  and  as  guides 
}tion  of  that  body,  but  extend  their  protection,  and  to  a 
ient  apply  their  provisions  to  the  rights  and  interests  of 
iividual  citizen,  who  has  at  all  times  a  right  to  invoke  that 
n  when  these  rights  and  interests  are  invaded,  and  may 
y  and  truthfully  insist  that,  to  this  extent,  he  is  placed 
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5  power  of  the  government,  created  by  the 

ind  protect  these  rights  and  interests,  consti- 
js  of  the  judicial  department.  Each  judge, 
to  enter  upon  so  important  *a  duty,  is  [82 
onscience  by  a  solemn  oath  to  support  these 
11  this,  when  he  is  clearly  convinced  their 
violated,  and  the  rights  of  the  individual  ee- 
een  invaded  by  a  legislative  enactment,  he 
urses  to  pursue — either  to  regard  his  oath, 
ital  law,  and  protect  the  rights  of  the  indi- 
re  effect  to  an  act  of  usurped  authority.  In 
>  doubtful  where  the  path  of  duty  leads.  The 
:)nly  be  followed  when  we  are  to  nullify  all 
Bs,  and  proclaim  the  legislative  body,  like  the 
nnipotent.  For,  as  stated  by  Chief  Justice 
.  Madison,  1  Cranch,  137  :  "  To  what  purpose 

to  what  purpose  is  that  limitation  committed 
tits  may,  at  any  time,  be  passed  by  those  in- 
1?  The  distinction  between  a  government 
nited  powers  is  abolished,  if  those  limits  do 

on  whom  they  are  imposed,  and  if  acts  pro- 
jd  are  of  equal  obligation."  "  The  constitu- 
•,  paramount  law,  unchangeable  by  ordinary 
vel  with  ordinary  legislative  acts,  and,  like 
when  the  legislature  shall  please  to  alter  it. 
he  alternative  be  true,  then  a  legislative  act 
ition  is  not  law;  if  the  latter  part  be  true, 
)ns  are  absurd  attempts,  on  the  part  of  the 
r  in  its  own  nature  illimitable." 
md  duty  of  interference  in  a  proper  case  are 
the  principles  by  which  a  court  should  be 
uiry  are  equally  clear,  both  upon  principle 
3ver  to  be  forgotten  that  the  presumption  is 

validity  of  the  law;  and  it  is  only  when 
authority,  and  clear  incompatibility  between 
le  law  appear,  that  the  judicial  power  can 

Such  interference  can  never  be  per-  [S3 
se.  And  this  results  from  the  very  nature 
d  in  the  inquiry. 
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The  legidatnre  is,  of  necessity,  in  the  first  instance,  to  be  the 
judge  of  its  own  const! tntional  powers.  Its  members  act  under  an 
oath  to  support  the  constitution,  and  in  every  way  under  responsi- 
bilities as  great  as  judicial  ofScers.  Their  manifest  duty  is  never 
to  exercise  a  power  of  doubtful  constitutionality.  Doubt,  in  their 
case,  as  in  that  of  the  courts,  should  be  conclusive  against  all  affirm- 
ative action.  This  being  their  duty,  we  are  bound,  in  all  cases,  to 
presume  they  have  regarded  it ;  and  that  they  are  clearly  convinced 
of  their  power  to  pass  a  law  before  they  put  it  in  the  statute  book. 
If  a  court,  in  such  case,  were  to  annul  the  law  while  entertaining 
doubts  upon  the  subject,  it  would  present  the  absurdity  of  one  de- 
partment of  the  government  overturning  in  doubt  what  another 
*had  established  in  settled  conviction,  and  to  make  the  dubious 
^1  constructions  of  the  judiciary  outweigh  the  fixed  conclusions  of 

the  general  assembly. 

The  adjuded  cases  speak  a  uniform  language  upon  this  subject 
The  question  was  early  brought  to  the  attention  of  the  supreme 
court  of  the  United  States.  In  Hylton  v.  The  United  States,  3 
Dall.  171,  Mr.  Justice  Chase  declares,  "  if  the  court  have  such 
power,  I  am  free  to  declare  that  I  will  never  exercise  it  but  in  a 
very  clear  case ;"  and  Mr.  Justice  Washington,  in  Cooper  r.  Telfair, 
4  Dall.  14,  says,  "  the  presumption  must  always  be  in  favor  of  the 
validity  of  the  laws,  if  the  contrary  is  not  clearly  demonstrated. 

"When  it  became  necessary  afterwards,  in  the  case  of  May  bury  v. 
Madison,  to  determine  the  question  of  power,  the  court  did  not 
hesitate,  as  we  have  seen,  to  exercise  it,  and  to  annul  the  law ;  but 
still  adhering  to  the  doctrine  announced  in  the  early  cases  cited,  we 
find  Chief  Justice  Marshall,  at  a  later  period,  in  delivering  the 
opinion  of  the  court  in  Fletcher  v.  Peck,  8  Cranch,  87,  declaring, 
"  it  is  not  on  slight  implication  and  vague  conjecture  that  the  legis- 
lature is  to  be  pronounced  to  have  transcended  its  powers  and  its 
84]  acts  to  *be  considered  void.  The  opposition  between  the  con- 
stitution and  the  laws  should  be  such,  that' the  judge  feels  a  clear 
and  strong  conviction  of  their  incompatibility  with  each  other." 

An  unbroken  chain  of  decisions  to  the  same  eflfect  is  to  be  found 
in  the  state  courts.  I  shall  refer  to  but  few  of  them.  In  Adams  v. 
Howe,  14  Mass.  345,  the  doctrine  is  thus  stated :  ^'  the  legislature  is, 
in  the  first  instance,  to  be  the  judge  of  its  own  constitutional 
powers,  and  it  is  only  when  manifest  assumption  of  authority  or 
misapprehension  of  it  shall  clearly  appear,  that  the  judicial  power 
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will  refuse  to  execute  the  law."  And,  again,  in  Wellington  v. 
Petitioners,  etc.,  16  Pick.  95,  the  same  court  announce  their  de- 
termination, "  never  to  declare  a  statute  void,  unless  the  nullity  and 
invalidity  of  the  act  are  placed,  in  their  judgment,  beyond  reason- 
able doubt."  The  supreme  court  of  Pennsylvania  deny  the  powers 
of  the  courts  to  interfere  to  set  aside  a  law,  unless  the  legistature 
have  encroached  on  ground  which  they  are  positively  or  by  neces- 
sary implication  forbidden  to  enter.  11  Penn.  St.  70.  And  the 
court  of  appeal,  in  Kentucky,  in  the  City  of  Louisville  v.  Hiatt,  2 
Mon.  178,  say,  "if  it  be  doubtful  or  questionable  whether  the  legis- 
lative power  has  exceeded  its  limits,  the  judiciary  can  not  interfere, 
though  it  may  not  be  satisfied  that  the  act  is  constitutional ; "  and, 
again,  in  Lexington  v.  McQuillan's  heirs,  9  Dana, 514,  "we  should 
be  justly  chargeable  with  wandering  from  the  appropriate  sphere 
of  the  judicial  department,  where  we,  by  subtle  elaboration  of  ab- 
stract principles  and  metaphysical  doubts  and  diflBiculties,  to  en- 
deavor to  show  that  such  a  power  may  be  questionable,  and  on  such 
unstable  and  injudicial  ground  to  defy  and  overrule  the  public  will, 
as  clearly  announced  by  the  legislative  organ." 

But  the  authority  of  the  general  assembly  is  much  too  broadly 
stated,  when  it  is  claimed  that  all  their  acts  must  be  regarded  as 
valid,  which  are  not  expressly  prohibited  by  the  constitution.  A 
moment's  attention  to  principles,  which  must  be  regarded  as  funda- 
mental in  all  the  American  systems  of  government,  will  demon- 
strate the  unsoundness  of  such  a  ^conclusion.  One  of  these  [S5 
principles,  lying  at  the  very  foundation  of  these  systems,  and  ex- 
pressly asserted  in  section  1,  article  8,  of  the  constitution  of  1802, 
is,  that  all  political  power  resides  with  the  people — that  govern- 
ment is  founded  "  on  their  sole  authority,  and  organized  for  the 
great  purpose  of  protecting  their  rights  and  liberties  and  securing 
their  independence,",  and  that  "  they  have  at  all  times  a  complete 
power  to  alter,  reform,  or  abolish  their  government,  whenever  they 
may  deem  it  necessary." 

They  have,  therefore,  the  most  undoubted  right  to  delegate  just 
as  much,  or  just  as  little,  of  this  political  power  with  which  they 
are  invested  as  they  see  proper,  and  to  such  agents  or  departments 
of  government  as  they  see  fit  to  designate.  To  the  constitution 
we  must  look  for  the  manner  and  extent  of  this  delegation  ;  and 
from  that  instrument  alone  must  every  department  of  the  gov- 
ernment derive  its  authority  to  exercise  any  portion  of  politi- 
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eal  power.  That  instrument  is  the  letter  of  attorney,  by  which 
alone  they  are  authorized  to  act  at  all,  and,  in  all  cases,  they  must 
be  able  to  show  that  their  acts  are  authorized  by  it.  To  prevent  the 
enlargement  of  this  grant  of  power  by  construction  or  otherwise, 
we  find  it  declared,  in  section  28  of  the  same  article,  "  that  all  pow- 
ers not  hereby  delegated  remain  with  the  people." 

The  people  have  thus  granted  certain  political  powers,  to  be  exer- 
cised for  their  benefit,  until  they  see  fit  to  resume  them,  and  have  re- 
tained others.  On  looking  into  the  constitution  we  find  the  granted 
powers  assigned  to  three  great  departments  of  government — ^the 
legislative  power  to  the  general  assembly ;  the  executive  power  to 
the  governor ;  and  the  judicial  power  to  the  courts.  Unlike  the 
constitution  of  the  United  States,  and  from  the  necessity  of  the 
case,  no  attempt  at  a  specific  enumeration  of  the  items  of  legisla- 
tive power  is  made.  This  must,  therefore,  always  be  determined 
from  the  nature  of  the  power  exercised.  If  it  is  found  to  fall  with- 
in the  general  terms  of  the  grant,  we  can  only  look  to  the  other 
86]  parts  of  the  constitution  for  limitations  upon  it :  if  *none  are 
there  found,  none  exist.  But,  as  the  general  assembly,  like  the 
other  departments  of  government,  exercises  only  delegated  author- 
ity, it  can  not  be  doubted,  that  any  act  passed  by  it,  not  falling 
fairly  within  the  scope  of  legislative  power,  is  as  clearly  void  as 
though  expressly  prohibited.  And  we  agree  entirely  with  the  su- 
preme court  of  Pennsylvania  in  Parker  v.  Commonwealth,  6  Barr. 
511,  that  *'  it  is  this  species  of  insidious  infraction  that  is  more  to 
be  feared  and  guarded  against  than  direct  attacks  upon  any  par- 
ticular principle  proclaimed  as  a  part  of  the  primordial  law  ;  for  at- 
tempts of  the  latter  description  will  generally  be  met  by  instant 
reprobation,  while  the  stealthy  and  frequently  seductive  character 
of  the  former  is  apt  to  escape  detection,  until  the  innovation  is  made 
manifest  by  the  infliction  of  some  startling  wrong."  It  is  not  my 
purpose  to  point  out  the  numerous  cases  in  which  a  legislative  act 
might  be  avoided  as  transcending  the  limits  of  the  powers  dele- 
gated to  that  body,  although  not  expressly  prohibited.  The  at- 
tempted exercise  of  executive  or  judicial  power,  delegated  to  the 
other  departments,  will  very  readily  suggest  many  instances,  while 
many  others  may  be  easily  imagined,  of  encroachments  upon  re- 
served rights,  not  surrendered  to  any  department  of  the  govern- 
ment. 
From  these  considerations,  it  follows  that  it  is  always  legitimate 
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to  insist  that  any  legislative  enactment,  drawn  in  question,  is  void, 
either  because  it  does  not  fall  within  the  general  grant  of  power  to 
that  body,  or  because  it  is  expressly  prohibited  by  some  provision 
of  the  constitution. 

And  this  brings  us  to  the  specific  objections  relied  upon  to  show  the 
act  in  question  a  nullity.  They  are :  Ist.  That  the  act  was  not 
passed  into  a  law  by  the  general  assembly,  but  was  made  to  depend 
for  its  eifect  upon  a  vote  of  the  people  of  Clinton  county ;  and  this 
involves  an  attempt  on  the  part  of  that  body  to  delegate  legislative 
power.  2d.  That  the  power  exercised  does  not  legitimately  fall 
within  the  definition  of  legislative  authority;  and  3d.  That  the  act 
is  opposed  •to  certain  express  provisions  of  the  constitution.  [87 
We  shall  consider  these  positions  in  the  order  thus  stated. 

I.  That  the  general  assembly  can  not  surrender  any  portion  of 
the  legislative  authority  with  which  it  is  invested,  or  authorize  its 
exercise  by  any  other  person  or  body,  is  a  proposition  too  clear  for 
argument,  and  is  denied  by  no  one.  This  inability  arises  no  less 
from  the  general  principle  applicable  to  every  delegated  power  re- 
quiring knowledge,  discretion,  and  rectitude,  in  its  exercise,  than 
from  the  positive  provisions  of  the  constitution  itself.  The  people 
in  whom  it  resided  have  voluntarily  relinquished  its  exercise, 
and  have  positively  ordained  that  it  shall  be  vested  in  the  general 
assembly.  It  can  only  be  reclaimed  by  them,  by  an  amendment 
or  abolition  of  the  constitution,  for  which  they  alone  are  competent. 
To  allow  the  general  assembly  to  cast  it  back  upon  them,  would  be 
to  subvert  the  constitution  and  change  its  distribution  of  powers 
without  their  action  or  consent.  The  checks,  balances,  and  safe- 
guards of  that  instrument  are  intended  no  less  for  the  protection 
and  safety  of  the  minority,  than  the  majority;  hence,  While  it  con- 
tinues in  force,  every  citizen  has  a  right  to  demand  that  his  civil 
conduct  shall  only  be  regulated  by  the  associated  wisdom,  intelli- 
gence, and  integrity  of  the  whole  representation  of  the  state. 

But  while  this  is  so  plain  as  to  be  admitted,  we  think  it  equally 
undeniable,  that  the  complete  exercise  of  legislative  power  by  the 
general  assembly  does  not  necessarily  require  the  act  to  so  apply 
its  provisions  to  the  subject-matter  as  to  compel  their  employment 
without  the  intervening  assent  of  other  persons,  or  to  prevent  their 
taking  effect  only  upon  the  performance  of  conditions  expressed 
in  the  law. 

Indeed,  the  whole  body  of  our  legislation,  as  well  as  that  of  every 
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other  state,  is  divided  between  laws  which  imperatively  command 
or  prohibit  the  performance  of  acts,  and  those  which  only  author- 
ize or  permit  them.  Time  and  space  wor^ld  both  fail  me  to  refer  in 
detail  to  all  of  those  of  the  latter  description.  A  few,  however, 
will  serve  to  illustrate  the  whole.  The  county  commissioners,  in 
88]  each  county,  are  *authorized,  but  not  required  to  erect  public 
buildings,  and  to  erect  and  establish  poor  houses  in  their  respective 
counties,  and  to  levy  taxes  for  these  purposes.  In  these  cases,  with 
many  others  that  might  be  mentioned,  the  discretion  is  vested  in 
the  county  commissioners. 

The  school  laws  of  this  state  have  always  allowed  the  householders 
and  resident  tax-payers  of  the  school  districts  to  determine  by  vote 
upon  the  erection  of  school-houses,  and  the  imposition  of  the  nec- 
essary taxes  for  the  purpose ;  and  a  more  recent  law  for  the  estab- 
lishment of  schools  of  a  higher  grade  in  cities  and  towns,  has  left 
to  the  electors  of  each  town  and  city,  respectively^  the  right  to  de- 
termine whether  they  should  be  put  into  operation  within  the 
limits  of  each.  Of  the  same  character  is  the  law  which  leaves  to 
the  citizens  of  each  township  to  decide  upon  the  erection  of  a  town 
house,  while  every  act  of  incorporation  ever  passed  necessarily 
refers  the  question  of  its  acceptance  to  the  corporators  ;  these  all 
present  cases  where  the  discretion  is  left  to  the  body  of  those  in- 
terested, or  to  be  affected. 

But  because  such  discretion  is  given,  are  these  and  all  similar 
enactments  to  be  deemed  imperfect  and  nugatory?  It  would  take 
a  bold  man  to  affirm  it.  In  what  does  this  discretion  consist? 
Certainly  not  in  fixing  the  terms  and  conditions  upon  which  the 
act  may  be  performed,  or  the  obligations  thereupon  attaching. 
These  are  irrevocably  prescribed  by  the  legislature,  and  whenever 
called  into  operation,  conclusively  govern  every  step  taken.  The 
law  is  therefore,  perfect,  final,  and  decisive  in  all  its  parts,  and  the 
discretion  given  only  relates  to  its  execution.  It  may  be  employed 
or  not  employed  ;  if  employed,  it  rules  throughout ;  if  not  employed, 
it  still  remains  the  law,  ready  to  be  applied  whenever  the  prelimin- 
ary condition  is  performed.  The  true  distinction,  therefore,  is  be- 
tween the  delegation  of  power  to  make  the  law,  which  necessarily 
involves  a  discretion  as  to  what  it  shall  be,  and  conferring  an  au- 
thority or  discretion  as  to  its  execution,  to  be  exercised  under  and 
89]  in  pursuance  of  the  *law.  The  first  can  not  be  done;  to  the 
latter  no  valid  objection  can  be  made. 
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ndatory  in  some  of  its  pro- 
rs.  It  commands  the  vote  to 
ide,  it  imperatively  directs  all 
submits  to  the  discretion  of 
chiefly  interested  and  to  bear 
abscription  shall  be  made — 
this  power  of  deciding  upon 
ictory  to  or  inconsistent  with 
the  law-making  power  itself, 
ve  effect.  It  is  not  the  vote 
10  law,  but,  as  well  remarked 
lat  makes  the  vote  and  pre- 
3nt  upon  it. 

ity  is  incapable  of  receiving 
uty.  This  position  is  based 
1  constitutionally  be  author- 
ive  belonged  to  them  by  im- 
any  provision  of  the  consti- 
Tibes  for  what  purposes  they 
nty?  It  is  not  imperium  in 
such  with  no  single  attribute 
ady  stated,  it  can  not  be. 
umentality,  a  means  in  the 
►mplish  its  lawful  purposes; 
mds  of  its  creator,  subject  to 
r-varying  exigencies  of  the 
bllow  that  it  may,  from  time 
ind  charged  with  such  duties 
lot  vested  elsewhere  by  the 
lay  see  fit  to  direct.  And  so 
Bed.  Scarcely  a  year  of  our 
las  not  added  to  and  taken 
character.  The  legisla-  [90 
ly,  but,  for  the  most  obvious 
'  and  efficiently  do  it,  as  by 
agencies.  Whether  the  act 
3  of  the  character  above  in- 
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perfect  which  makes  its  execution  depend  upon  the  contingent  ap- 
proval of  persons  designated  in  it,  and  that  a  county  organization 
may  be  clothed  with  this  discretion ;  and  if  the  commissioners,  the 
agents  of  the  county,  may  exercise  it,  it  seems  too  clear  to  be 
doubted  that  it  may  be  conferred  upon  the  body  of  those  they 
represent. 

We  are  therefore  of  the  opinion  that  the  act  in  question  does  not 
delegate  legislative  power,  or  contravene  the  constitution  in  provid- 
ing that  the  subscription  should  not  be  made  until  the  assent  of  a 
majority  of  the  electors  of  Clinton  county  wae  first  obtained;  and 
we  know  of  no  adjudged  case  that  conflicts  with  the  views  we  have 
expressed,  or  the  conclusion  to  which  we  have  arrived.  The  case 
of  Eice  V.  Foster,  4  Harr.  479,  decided  by  the  court  of  appeals  of 
Delaware,  in  June,  1847,  and  of  Parker  v.  The  Commonwealth,  6 
Barr,  507,  by  the  supreme  court  of  Pennsylvania  a  few  months 
later,  are  very  strongly  relied  upon  by  the  defendant's  counsel. 
We  have  very  carefully  considered  these  cases,  and  although  the 
question  presented  was  not  free  from  difiSculty,  as  is  manifest  from 
the  nearly  equal  division  of  the  later  court,  we  are  of  opinion  they 
were  rightly  decided.  The  facts  in  each  case  were  the  same.  Ex- 
isting laws  in  each  state  provided  for  granting  licenses  to  tavern- 
keepers  and  retailers  of  spirituous  liquors.  The  acts  in  question, 
and  which  were  held  invalid,  submitted  to  the  voters  of  each  town- 
ship to  decide  whether  licenses  should  continue  to  be  granted  in 
such  township;  and  if  decided  against,  the  sale  was  made  criminal. 
This,  in  effect,  submitted  the  question  whether  the  license  laws 
91]  should  be  repealed  and  a  criminal  ^prohibition  take  their 
place.  To  repeal  a  law  requires  the  same  exercise  of  power  as  to 
enact  it ;  and  the  one  can  no  more  be  delegated  than  the  other. 
The  voters  in  these  cases  were  not  called  upon  to  determine  upon 
the  execution  of  a  law  under  and  in  conformity  to  its  provisions, 
but  whether  the  law  itself  should  continue  to  exist.  That  this  was 
the  view  taken  and  that  they  did  not  intend  to  press  the  doctrine 
to  the  extent  now  claimed,  is  most  manifest  from  the  opinions  de- 
livered, and  especially  from  the  latter  decisions  of  the  Pennsylvania 
court.  In  the  Delaware  case,  in  answer  to  the  argnmenta  drawn 
from  the  school  laws,  and  after  citing  many  instances  of  good  con- 
ditional laws,  the  Chief  Justice  says:  "A  law  altering,  abridging, 
or  enlarging  the  vested  powers  of  corporations  aggregate,  subject 
to  the  consent  of  said  corporation,  or  a  law  giving  to  school  dis- 
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tricts  a  portion  of  the  school  fund  on  condition  that  such  districts 
will  raise  an  equivalent  or  proportional  sum,  are  all  instances  of 
proper* conditional  legislation,  even  though  the  assent  of  tlie  cor- 
porators in  the  one  case  to  the  change  of  their  charter,  or  of  the 
district,  in  the  other,  to  accept  the  donation  and  comply  with  its 
terras,  should  be  signified  by  a  majority  vote.     These  are  all  good 
conditions,  capable  of  being  performed  without  in  any  way  inter- 
fering with  the  legislative  will.    But  a  law  declaring  an  offense,  or 
providing  a  punishment,  or  repealing  an  existing  law  on  condition 
that  the  governor  or  any  other  individual  shall  assent  to  it,  is  as 
plainly  unconstitutional.    It  is  the  naked  veto  power." 
,   And,  again :  **  To  say  that  the  authority  given  to  the  school  voters, 
the  members  of  a  corporation  to  determine  whether  a  tax  shall  be 
laid  or  not,  is  a  grant  of  legislative  power,  is  an  abuse  of  language. 
Legislative  power  is  the  power  of  making  laws.    The  making  of  a 
law,  prescribing  by  what  persons,  or  by  what  body,  when,  and  in 
what  manner  taxes  should  be  laid  and  collected,  is  the  exercise  of 
a  legislative  power.    But  the  making  of  a  resolution  or  order,  or 
the  determination  or  direction  by  the  persons  or  body  appointed 
for  such  purpose  by  the  law,  that  taxes  shall  be  laid  and  *col-     [92 
lected,  is  simply  the  execution  of  an  authority  granted  by  statute.'* 
In  answer  to  a  similar  argument  in  Parker's  case,  it  is  said : 
"  But  here  an  obvious  distinction  is  to  be  observed.     A  law  desig- 
nating the  persons,  or  bodies  of  persons,  by  whom  a  tax  may  be 
invposed,  and  the  mode  in  which  it  shall  be  collected  and  distributed, 
requires  the  authority  of  the  constitutional  law-maker,  for  it  is  a 
rule  of  action  prescribed.     But  the  act  of  the  designated  persons  or 
bodies  depends,  for  its  authority,  altogether  upon  the  law  com- 
manding or  permitting  it." 

"  Of  the  illnstrations  furnished  by  our  statute  book  of  this  dis- 
tinction, may  be  mentioned  the  laws  empowering  county  commis- 
sioners and  supervisors  of  townships  to  assess  and  levy  taxes  for 
county  and  township  purposes  respectively.  In  these  cases  delib- 
eration, judgment  and  discretion  are  to  be  employed,  and  there  are 
many  facts  to  be  determined,  but  the  right  to  determine  is  derived 
from  the  statute.  But  this  is  a  very  different  right  from  that 
sought  to  be  drawn  from  a  concession  of  power  to  enact  a  penal 
statute,  under  which  the  citisen  may  be  indicted  and  punished." 

This  case  subsequently  came  under  review  in  the  case  of  The 
Commonwealth  v.  The  Judges 'of  the  Court  of  Quarter  Sessions,  8 
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,  and  Commonwealth  v.  Painter  et  al.,  10  Barr,  214,  in 
hich  it  was  claimed  that  the  principle  settled  in  Common- 
Parker  would  annul  the  law,  and  in  each  the  claim  was 
i.  The  first  arose  under  a  law  submitting  to  the  voters 
iship,  which  had  been  divided,  the  question  whether  the 
iship  should  be  continued  or  be  annulled.  The  voting 
suited  adversely  to  its  continuance,  it  was  claimed  the  act 
a  delegation  of  legislative  power,  as  settled  in  Parker's 
this  the  same  judge  who  delivered  that  opinion  replies  : 
•inion  is  founded  in  an  entire  misapprehension  of  the 
if  that  case.  That  the  erection  of  a  township,  or  the  crea- 
lew  district  for  merely  municipal  purposes,  or  convenience 
ransaction  of  the  public  business,  is  in  no  degree  [93 
the  exercise  of  the  law-making  power.  The  one  is  an 
f  sovereignty,  the  other  in  its  very  nature  a  subordinate 

The  latter,  like  the  laying  out  of  a  public  road  or  high- 
le  erection  of  a  bridge,  may  require  the  exercise  of  judg- 

skill ;  but  there  is  nothing  either  in  the  positive  pro- 
our  constitution  or  the  genius  of  our  institutions  which 
the  action  of  other  than  legislative  bodies." 

the  further  objection  that  the  act  conferred  the  power 
electors,  instead  of  a  judicial  court,  it  is  said  :  "But  if  the 
)  can  authorize  the  courts  to  decide  questions  of  this 
they  can  also  authorize  the  people  primarily  to  do  so.  The 
is  simply  in  the  right  to  impart  the  power  to  act.  If  it 
ven  to  a  selected  few  it  may  also  be  delegated  to  all  the 
ts  of  a  district,  unless  positively  prohibited." 
last  case  cited,  the  law  submitted  to  the  electors  of  a 
B  question  of  the  removal  of  the  county  seat.  The  law 
valid,  and  the  question  considered  to  be  settled  by  the 
Barr. 

been  thus  particular  in  noticing  the  decisions  of  these  two 
cause  their  authority  is  solely  relied  upon  by  the  defend- 
sel.  Fairly  considered,  they  contain  nothing  opposed,  but 
flSrmance  of  the  views  we  have  expressed.  I  can  only  re- 
decisions  of  other  courts  of  equal  respectability  in  point, 
the  positions  we  have  taken. 

lase  of  the  State  on  relation  to  Caldwell  v.  Reynolds,  5  Gil- 
law  providing  for  the  division  of  a  county  and  the  forma- 
Qcw  county  from  the  same  territory,  to  take  effect  only 
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npon  receiving  a  majority  vote,  was  Bustained  by  the  supreme  court 
of  Illinois,  in  a  very  clear  and  forcible  opinion.  The  very  question 
now  under  consideration  was  decided  in  favor  of  the  law,  by  the 
court  of  appeals  in  Kentucky,  in  the  case  of  Talbot  v.  Dent,  9  B. 
Mon.  526,  and  aflSrmed  by  the  same  court  in  Slack  v,  *The  [94 
Maysville  and  Lexington  Eailroad  Co.,  decided  in  1851.  In  this 
case.  Judge  Marshall,  delivering  the  opinion,  says :  **  It  is  not  essen- 
tial to  the  character  and  force  of  a  law,  that  the  legislative  enact- 
ment should  itself  command  to  be  done  every  thing  for  which  it 
provides.  The  legislative  power  to  command  a  particular  thing  to 
be  done  includes  the  power  to  authorize  it  to  be  done.  The  act 
done  under  authority  conferred  by  the  legislature  is  precisely  as 
legal  and  valid  as  if  done  in  obedience  to  a  legislative  command.'' 

*'So  far  as  such  a  statute  confers  authority  and  discretion,  it  is 
as  obligatory  from  the  first  as  the  legislative  power  can  make  it ; 
and  although  its  further  practical  efficiency  may  depend  upon  the 
discretionary  act  of  some  other  body  or  individual,  it  is  not  derived 
from  that  discretion,  but  from  the  will  of  the  legislature  which  au- 
thorized the  act,  and  prescribed  its  consequences." 

n.  Does  the  object  proposed  by  this  law,  and  the  method  adopted 
for  its  accomplishment,  fall  within  the  legitimate  scope  of  legisla- 
tive authority  ?  Its  object  and  effect  may  be  defined  to  be  an  au- 
thority to  the  county  of  Clinton  to  aid  in  the  construction  of  a 
railroad  passing  through  it,  by  subscribing  to  the  stock. 

We  shall  take  for  granted,  as  a  predicate  upon  which  to  found 
all  reasoning  upon  this  subject,  that  the  state  may  lawfully  con- 
struct roads,  canals,  and  other'  descriptions  of  internal  ittiprove- 
ment,  calculated  to  facilitate  the  social  and  business  intercourse  of 
the  people,  and  to  develop  its  resources  and  add  to  its  strength  and 
security. 

However  theorists  may  have  assigned  to  government  a  more  re- 
stricted sphere  of  action,  it  is  certain  that  this  power,  like  the 
power  of  establishing  and  supporting  schools,  and  providing  for  the 
poor,  insane,  and  unfortunate,  presenting  it  in  its  more  beneficent 
aspect,  has  always  been  exercised  by  every  civilized  state,  and  must 
be  held  to  be  included  in  the  general  delegation  of  power  in  our 
own.  If  we  needed  confirmation  of  this,  it  would  be  found  upon 
almost  every  page  of  our  legislative  and  judicial  history ;  while 
near  twenty  millions  ^f  existing  indebtedness,  in  addition  [95 
6  81 
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to  the  many  millions  already  paid,  incurred  for  these  objects,  woald 
remind  us  of  its  constant  and  continued  exercise. 

It  is  true  that  in  early  times  only  wagon  and  turnpike  roads  were 
constructed ;  but  it  would  be  strange  imbecility  to  fasten  upon 
government,  to  deny  it,  in  the  attainment  of  the  same  ends,  the  use 
of  such  improvements  as  science  and  discovery  have  brought  within 
its  roach. 

In  accomplishing  the  lawful  purposes  of  legislation,  it  must  be 
admitted  that  the  choice  of  means  adapted  to  the  end  proposed, 
and  not  prohibited  by  the  constitution,  must  be  left  exclusively  to 
the  discretion  of  the  legislative  body.  And,  unless  we  are  prepared 
to  overthrow  the  practice  of  the  state  and  its  judicial  affirmance 
for  half  a  century,  it  must  be  fbrther  admitted  that  the  incorpora- 
tion of  private  companies  for  the  construction  of  works  of  a  public 
character  is  one  of  the  lawful  means  that  may  be  employed.  It  is 
upon  this  principle,  and  this  alone,  that  they  have  always  been  in- 
vested with  the  power  to  exercise  the  right  of  eminent  domain  by 
taking  the  necessary  ground  upon  which  to  construct  these  works. 
This  right  has  never  been  questioned,  except  as  to  the  terms  of 
compensation  upon  which  it  might  be  used;  and,  after  so  long  an 
experience,  the  people  have  expressed  their  approval  of  it,  in  the 
adoption  of  the  present  constitution,  which  confers  it  expressly, 
under,  however,  most  important  safeguards  for  the  correction  of 
abuses  which  had  grown  up. 

If,  then,  the  general  assembly  may  lawfully  embark  the  state  in 
the  construction  of  these  works,  and,  especially,  if  it  may  author- 
ize private  companies  to  construct* them,  and  they  still  retain  their 
public  character,  it  would  seem  to  follow,  for  much  stronger  rea- 
sons, that  it  might  authorize  the  counties  to  construct  those  of  a 
local  character,  having  especial  relation  to  their  business  and  in- 
terests. These  political  organizations  are  created  for  no  private 
object.  They  are,  as  we  have  seen,  public  instrumentalities,  in- 
vested with  such  local  administrative  functions  fts  the  legislature 
96]  see  fit,  ftrom  *time  to  time,  to  confer  upon  them ;  and  having 
the  power  to  provide  for  the  construction  of  such  work  directly  and 
absolutely,  it  is  most  unquestionable  that  it  has  the  power  to  attain 
the  same  end  indirectly  and  conditionally  through  these  subordin- 
ate agencies. 

And  such  has  been  the  constant  course  of  our  legislation.  From 
an  early  period  the  whole  power  of  laying  out,  establishing,  and 
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keeping  in  repair,  by  a  local  tax,  the  public  roads,  has  been  con- 
fided to  the  several  counties.  For  this  purpose  tbej  have  taken 
private  property  and  levied  taxes,  and  the  power  to  do  so  has  never 
been  questioned  by  any  one. 

But  it  is  insisted  that  the  method  adopted  by  the  law,  of  sub- 
scribing to  the  stock  of  a  corporation  created  to  construct  the  road, 
is  unwarranted  and  illegal — that  the  public  can  only  be  taxed  for 
the  construction  of  works  which,  when  completed,  belong  exclu- 
sively to  the  public;  and  that  to  hold  otherwise  is  to  make  the 
property  of  the  citizen  liable  to  be  taken  and  taxed  for  Jtny  private 
enterprise  whatever,  and  to  compel  him,  willing  or  unwilling,  to 
become  a  member  of  a  private  corporation.  The  inference  drawn 
in  the  argument  thus  stated,  is  altogether  unwarranted.  It  is  only 
such  works  of  a  public  character  as  the  state  itself  might  make,  or 
authorize  the  counties  to  make,  that  can  be  aided  by  subscribing 
to  the  stock  of  a  corporation ;  nor  does  the  citizen  in  any  manner 
become  a  member  of  the  corporation.  Where  the  right  of  eminent 
domain  stops,  there  the  right  to  incur  any  obligation  for  the  public 
stops.  But  in  its  just  application  to  this  and  like  cases,  as  a  ques- 
tion of  expediency,  the  argument  is  entitled  to  much  weight  It  is 
not,  however,  expediency,  but  constitutional  power,  with  which  we 
have  to  deal.  The  latter  consideration  only  has  been  entrusted  to 
us,  while  the  former  belongs  exclusively  to  the  legislature. 

This  olq'ection  has  a  much  wider  application  than  might  be  at 
first  supposed.  Millions  of  the  debt  of  the  state  has  been  contracted 
in  this  very  manner,  by  subscribing  to  the  stock  of  turnpike,  rail- 
road and  canal  companies.  Are  *these  debts  all  void,  and  [97 
the  interest  of  the  state  in  these  works  lost  ?  Such  would  be  the 
unavoidable  consequence  of  giving  effect  to  this  objection  ;  for,  as 
we  have  already  settled,  whatever  method  the  state  may  lawfully 
adopt,  it  may  authorize  the  counties  to  adopt,  to  attain  the  same 
end.  But  the  position  is  untenable  upon  principle.  The  state 
might  construct,  or  authorize  the  counties  to  construct  these  works 
entire ;  or  it  might  create  corporations  to  do  it  entire.  This  would 
be  adopting  different,  but  lawful  means  to  effect  the  same  lawful 
object.  If,  then,  either  might  do  the  whole,  is  it  not  too  obvious  for 
doubt,  as  a  question  of  power,  that  each  may  be  authorized  to  do  a 
part  ?  Does  not  the  whole  necessarily  include  the  parts,  or  can  the 
exercise  of  a  power  be  impeached,  because  it  is  not  exercised  to  the 
full  exteat  authorized?    And  may  not  different,  but  harmonious 
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d,  at  the  discretion  of  the  legisrature,  to  effect 
ik  they  may.     It  is  very  true  that  the  whole 

the  work  does  not  belong  to  the  public  when 
belongs  to  them  in  exact  proportion  to  the 
itributed  to  its  construction,  which  is  all  that 
all  that  they  have  seen  fit  to  exact. 

seems  to  us  clear  upon  principle,  we  find  our- 
e  conclusion  to  which  we  have  arrived,  by  the 
)f  all  the  state  courts  in  which  it  has  arisen. 
>rt  V.  The  Housatonic  Eailroad,  15  Conn.,  475, 
superior  court  of  that  state,  under  a  law  con- 
of  Bridgeport  the  power  to  subscribe  one  hun- 
j  to  the  capital  stock  of  the  defendant,  and  to 
he  city  therefor.  This  law  was  claimed  to  be 
the  court  sustained  it,  and  held  that  it  em- 
?ue  its  bonds  for  stock  in  the  road  and  inforced 

)nwealth  v.  Mc Williams,  11  Penn.  St.  61,  arose 

that  state,  conferring  upon  the  *trustee8  of 
3  power  to  subscribe,  on  behalf  of  their  town- 
tock  of  a  turnpike  company.  Franklin  town- 
iption,  and  levied  a  tax  to  pay  it,  which  was 
and  that  the  act  was  unconstitutional.  The 
bjection  and  inforced  the  tax.  In  the  course 
fler  founding  the  right  to  make  the  subscrip- 
of  maintaining  ordinary  roads,  it  is  said  :  "  A. 
)f  the  exercise  of  a  similar  power  is  afforded 
he  27th  of  March,  1848,  authorizing  the  city 
Bounty  of  Alleghany,  the  cities  of  Pittsburgh 

the  municipal  corpprations  of  Philadelphia 
!br  shares  of  the  capital  stock  of  the  Pennsyl- 
any,  to  borrow  money  to  pay  therefor,  and  to 
I  interest  of  the  sum  so  borrowed.     The  exer- 

may,  of  course,  entail  additional  taxation  on 
a  several  places  designated.     Yet,  though  be- 

the  right  of  a  municipal  corporation  to  sub- 
ras  strongly  contested,  no  one  has  doubted  it 
ii  of  this  legislation,  millions  of  dollars  have 

in  the  state  of  Virginia,  and  was  decided  by 
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the  court  of  appeals,  after  a  very  able  discussioQ  at  the  bar,  in  the 
case  of  Goodin  v.  Crump,  8  Leigh,  120.  The  city  of  Richmond, 
under  authority  from  the  legislature,  had  subscribed  to  the  stock  of 
the  James  River  and  Kanawha  Company,  incorporated  for  the  pur- 
pose of  uniting  the  navigable  waters  of  James  river  with  the  Ohio 
by  a  canal  or  railroad.  A  tax  being  levied  to  pay  the  interest, 
Goodin  filed  his  bill  to  enjoin  its  collection.  The  court  dismissed 
the  bill,  and  aflBrmed  the  power  of  the  legislature  to  enlarge  the 
corporate  powers  of  the  city,  with  the  assent  of  a  majority,  so  as  to 
enable  it  to  incur  this  obligation,  and  bind  the  minority.  In  answer 
to  the  objection  that  the  work  was  not  confined  to  the  corporate 
limits,  and  after  stating  the  true  test  of  the  corporate  character  of 
the  act  to  be  the  interest  of  the  *corporation,  and  not  whether  [99 
the  work  is  wholly  within  it,  it  is  said :  "  If  then,  the  test  of  the 
corporate  character  of  the  act  is  the  probable  benefit  of  it  to  the 
community  within  the  corporation,  who  is  the  proper  judge  whether 
a  proposed  measure  is  likely  to  conduce  to  the  public  interest  of  the 
city?  Is  it  this  court,  whose  avocations  little  fit  it  for  such  inqui- 
ries ?  Or  is  it  the  mass  of  the  people  themselves — the  majority  of 
the  corporation  acting  (as  they  must  do  if  they  act  at  all)  under  the 
sanction  of  the  legislative  body  f    The  latter,  assuredly." 

In  Tennessee,  a  law  authorizing  the  city  of  Nashville  to  subscribe 
to  the  capital  stock  of  a  railroad  company,  was  sustained  by  the 
supreme  court  of  that  state,  in  Nicol  v.  Mayor  and  Aldermen  of 
'  Nashville,  9  Hump.  252. 

The  subject  has  several  times  been  before  the  court  of  appeals 
in  Kentucky,  where  it  has  been  very  thoroughly  investigated,  and 
treated  with  great  ability. 

Talbott  V.  Dent,  9  B.  Mon.  526,  was  an  action  of  replevin  to  try 
the  validity  of  a  tax  levied  to  pay  a  subscription  made  by  the  city 
of  Louisville  to  the  stock  of  the  Louisville  and  Frankfort  Railroad 
Company,  in  pursuance  of  an  act  of  the  legislature,  with  the  assent 
of  a  majority  of  the  qualified  voters  of  the  city.  The  court  held 
that  the  legislature  had  constitutional  authority  to  grant  to  town 
or  city  corporations  the  power  to  tax  for  the  construction  of  works 
of  internal  improvement,  by  which  the  facility  of  access  to,  and 
transportation  to  and  from  them,  was  promoted;  and  that  a  rail- 
road was  such  a  work.  After  citing  the  authorities  in  support  of 
this  position,  Chief  Justice  Marshall  remarks  : 

"  These  cases  decide  what  must,  we  think,  be  conceded,  that,  in 
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order  to  characterize  a  particular  work  or  expenditure  as  being 
within  the  legitimate  local  purposes  of  a  local  municipal  corpora- 
tion, it  is  not  necessary  that  the  work  or  expenditure  should  be 
confined  to  the  local  limits  of  the  corporation  ;  but  that  in  the  case 
of  a  road  or  canal  leading  to  or  near  the  city,  and  obviously  tend- 
ing to  facilitate  its  commerce,  and  secure  or  increase  its  commercial 
100]  business  *and  prosperity,  as  well  as  the  case  of  an  aqueduct 
or  sewer  tending  to  promote  the  health  and  comfort  of  the  city,  it 
is  suflScient  that  the  object  to  be  accomplished  be  so  connected  with 
the  city  and  its  interests,  as  to  conduce  obviously  and  in  a  special 
manner  to  their  prosperity  and  advancement." 

The  principles  of  this  case  were  also  affirmed  at  the  same  term, 
in  Cheeney  v.  Hoover,  9  B.  Mon.  250. 

The  whole  subject  came  again  under  review  in  the  very  recent 
case  of  Slack  et  al.  v.  The  Maysville  and  Lexington  Railroad  Co., 
already  referred  to  for  another  purpose.  The  case  involved  the 
validity  of  an  act  of  the  legislature,  under  which  the  county  of 
Mason,  in  pursuance  of  a  majority  vote  of  the  qualified  electors, 
had  subscribed  5150,000  to  the  stock  of  that  company.  The  court 
affirmed  the  previous  decisions,  and  sustained  the  law.  Upon  the 
questions  whether  the  road  was  an  object  of  such  a  character  as 
the  legislature  might  constitutionally  authorize  or  require  a  tax 
upon  the  counties  through  which  it  passed,  or  whether  the  tax 
should  be  local  or  general,  or  was  equally  laid,  they  regarded  as 
belonging  in  a  peculiar  manner,  as  questions  of  fact  and  opinion,  to 
the  legislative  department,  which  could  alone  exercise  that  power, 
and  subject  to  no  control  by  the  judiciary,  unless  under  color  of  the 
taxing  power,  it  was  really  and  substantially  a  taking  of  private 
property  without  compensation.  That  "  perfect  equality  of  taxa- 
tion is  unattainable,  and  could  not  be  secured  even  if  the  judiciary 
were  to  take  part  in  framing  the  laws  which  impose  it;  and  the 
other  points  above  referred  to  are  so  emphatically  and  exclusively 
the  subjects  of  legislative  judgment  and  discretion,  that  when  it 
may  be  assumed  that  these  have  been  fairly  or  actually  exercised, 
in  the  imposition  of  a  tax,  there  can  scarcely  be  a  possible  ground 
for  judicial  interposition. 

It  thus  appears  that  subscriptions  provided  for  in  the  act  under 

consideration,  made  by  townships,  cities,  and  counties,  have   all 

been  sustained  by  "highly  respectable  judicial  tribunals  as  often 

as  the  question   has  arisen.     Without  a  single    adjudged    case 
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to  the  contrary,  we  ought  certainly  to  be  able  •to  give  very  [101 
good  reasons  before  coming  to  a  contrary  conclusion.  Such  rea- 
sons, we  apprehend,  do  not  exist.  The  state  had  unlimited  power 
to  construct  improvements  of  this  character ;  and  the  selection  of 
means  and  agencies  to  be  employed  for  the  purpose  was  left  exclu- 
sively to  the  general  assembly.  Counties  and  private  corporations 
might  lawfully  be  employed  as  such  means  and  agencies,  and  in- 
vested with  such  powers  as  were  necessary  to  accomplish  the  ob- 
ject. Either  might  be  authorized  to  construct  such  a  work  entire ; 
but,  being  consistent  and  harmonious,  both  might  be  used,  as  in  this 
instance,  to  effect  the  same  object ;  the  work,  when  constructed,  be- 
ing public  in  its  character  and  purposes. 

III.  It  is  next  contended  that  this  act  violates  art.  8,  sec.  4,  of 
the  constitution,  which  provides:  "Private  property  ought  and 
shall  ever  be  held  inviolate,  but  always  subservient  to  the  publio 
welfare,  provided  a  compensation  in  money  be  made  to  the  owner." 

It  is  certain  that  it  contemplates  a  contingent  necessity  of  re- 
sorting to  contributions  from  the  property-holders  of  the  county  to 
discharge  the  obligation  incurred  ;  and  equally  certain  that  it  does 
not  provide  any  pecuniary  equivalent  for  such  contributions. 

If,  therefore,  this  section  has  any  application,  the  objection  is  well 
taken.  To  settle  this  point,  it  is  necessary  to  determine  which  of 
two  rights  are  called  into  exercise— the  right  of  eminent  domain,  or 
the  right  of  taxation.  These  rights,  with  which  every  government 
is  necessarily  invested,  rest  upon  the  same  foundation,  and  are  in 
many  respects  alike,  while  in  others  they  are  very  clearly  distin- 
guishable. They  are  both  rights  which  the  people  collectively, 
either  expressly  or  impliedly,  retain  over  the  property  of  indi- 
viduals to  take  so  much  as  may  be  necessary  to  enable  govern- 
ment to  accomplish  its  lawful  purposes  ;  and  the  remarks  of  Chief 
Justice  Marshall  in  Providence  Bank  v.  Billings,  4  Pet.  514,  are 
equally  applicable  to  both,  when  he  says :  **  The  power  of  legisla- 
tion, and  consequently  of  taxation,  operates  upon  all  the  persons 
and  property  belonging  to  the  body  politic.  *This  is  an  [102 
original  principle  which  has  its  foundation  in  society  itself.  It  is 
granted  by  all  for  the  benefit  of  all.  It  resides  in  the  government 
as  a  part  of  itself,  and  need  not  be  reserved  when  property  of  any 
description,  or  the  right  to  use  it  in  any  manner  is  granted  to  in- 
dividuals or  corporate  bodies." 

But  neither  can  be  classed  among  the  independent  powers  of 

87 


Digitized  by  V:iOOQIC 


SUPEEME  COUET  OF  OHIO. 


C.  W.  &  Z.  R.  R.  Co.  V.  Comm'rs  Clinton  Co. 

or  included  in  it8  objects  or  ends.  No  government 
ited  for  the  purpose  of  taking,  taxing,  or  otherwise  in- 
1  the  private  property  of  its  citizens.  But  charged 
)mplishinent  of  great  objects,  necessary  to  the  safety 
ty  of  the  people,  these  rights  attach  as  incidents  to 
and  become  indispensable  means  to  the  attainment  of 
They  can  only  be  called  into  being  to  attend  the  indo- 
ors, and  can  never  be  exercised  without  an  existing 
■j  therefore,  property  is  taken,  or  a  tax  levied  without 

of  some  legal  and  clearly  defined  purpose  to  which 
lere  can  be  no  doubt  it  would  involve  a  usurpation  of 
lich  would  render  either  illegal. 

ts  are  alike  in  another  particular.  While  in  each  pri- 
f  is  taken,  in  each  compensation  is  made.  But  here 
nds :  the  indispensable  condition  fixed  by  the  consti- 

exercise  of  the  right  of  eminent  domain^  is  that  the 

be  made  in  money ;  while  the  compensation  secured 
dual  for  property  taken  by  taxation  consists  in  the 
lich  the  government  affords  to  his  interests,  and  the 
ue  of  his  property  arising  from  the  use  to  which  the 
ipplies  the  money  raised  by  the  tax. 
tions  and  the  reasons  for  them  in  the  exercise  of  these 

thus  clearly  and  forcibly  stated  by  Judge  Euggles  in 
i  opinion  of  the  New  York  court  of  appeals  in  the  case 
e  V.  Mayor,  etc.,  of  Brooklyn,  4  Comst.  423: 

exacts  money,  or  services,  from  individuals,  as 
)r  their  respective  shares  of  contribution  to  any  public 
vate  property  taken  for  public  use  by  right  of  eminent 
iken  not  as  the  owner's  share  of  contribution  to  a 
1,  but  as  so  much  beyond  his  share.  Special  compen- 
pefore  to  be  made  in  the  latter  case,  because  the  gov- 
t  debtor  for  the  property  so  taken;  but  not  in  the 
ise  the  payment  of  taxes  is  a  duty,  and  creates  no 
repay,  otherwise  than  in  the  proper  application  of  the 

operates  upon  a  community,  or  upon  a  class  of  per- 
iraunity,  and  by  some  rule  of  apportionment. 
;ise  of  the  right  of  eminent  domain  operates  upon  an 
id  without  reference  to  the  amount  or  value  exacted 
er  individual  or  class  of  individuals." 
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With  these  considerations  in  view,  there  is  no  difSeulty  in  seeing 
that  it  is  the  right  of  taxation,  really  and  substantially,  and  not 
merely  colorably,  which  is  authorized  to  be  exercised  by  this  law, 
and  that  the  constitutional  provision  referred  to  has  no  application 
to  the  case.  On  referring  to  the  constitution  of  1802,  but  a  single 
express  limitation  upon  the  right  of  taxation  is  found.  Article  8, 
section  23,  affirms :  "  That  the  levying  of  taxes  by  poll  is  grievous 
and  oppressive ;  therefore  the  legislature  shall  never  levy  a  poll 
tax  for  county  or  state  purposes."  This  only  confines  the  legisla- 
ture to  the  just  principle  of  laying  the  public  burdens  upon  prop- 
erty instead  of  persons. 

It  is  not  pretended  that  this  provision  has  been  invaded ;  beyond 
this,  and  within  the  limits  already  indicated  for  the  application  of 
money  raised,  the  power  has  no  definite  boundaries.  As  stated  by 
Chief  Justice  Marshall  in  McCuUoch  v.  Maryland,  4  Wheat.  428: 
**  The  only  security  against  the  abuse  of  this  power  is  found  in  the 
structure  of  the  government  itself.  In  imposing  a  tax,  the  govern- 
ment acts  upon  its  constituents.  This  is  in  general  a  sufficient  se- 
curity against  erroneous  and  oppressive  taxation.  The  people  of  a 
state,  therefore,  give  to  their  government  the  right  of  taxing  them- 
selves and  their  property;  and  as  the  exigencies  *of  the  [104 
government  can  not  be  limited,  they  prescribe  no  limits  to  the  ex- 
ercise of  this  right,  resting  confidently  on  the  interest  of  the  legis- 
lature and  the  influence  of  the  constituents  over  their  representa- 
tives to  guard  them  against  its  abuse.'' 

Now,  we  have  already  settled  that  this  was  a  work  of  such  i)ublio 
character  as  the  legislature  might  lawfully  accomplish,  either  in 
whole  or  in  part,  under  the  general  grant  of  power  to  that  body, 
or  might  authorize  a  county  to  do  the  same ;  that  this  might  be 
done  by  any  means  not  prohibited,  adapted  to  the  end  in  view  ; 
that  a  subscription  of  stock  to  a  Company  incorporated  for  the  pur- 
pose was  not  objectionable.  If  the  obligation  might  thus  be  law- 
fully incurred  by  a  county,  it  would  seem  to  be  too  plain  for  a  mo- 
ment's hesitation  that  the  necessary  means  might  be  raised  by 
taxation  to  liquidate  it.  To  the  objection  that  this  tax  should  be 
general  and  not  local,  inasmuch  as  the  work  was  not  confined  to 
the  local  jurisdiction,  it  ought  to  be  sufficient  to  refer  to  the  cases 
we  have  already  cited,  in  each  of  which  the  objection  lay  with  the 
same  force  as  in  this.  As  a  general  rule,  those  who  receive  the 
benefit  should  bear  the  burden.    If  the  benefit  is  general,  the  tax 
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should  be  general ;  if  otherwise,  local.  But  who  should  settle  this 
question  ?  The  general  assembly,  clothed  with  the  most  ample 
discretion,  with  the  assent  of  the  locality  to  be  taxed,  or  this  court, 
invested  with  no  discretion  whatever?  The  general  assembly  and 
the  people  of  Clinton  county,  upon  full  information,  as  is  to  be 
presumed,  have  decided  it.  How  it  is  expected  that  we,  without 
either  the  means  of  information  or  the  power,  should  reverae  that 
decision,  we  are  unable  to  comprehend.  We  conclude  with  the 
Virginia  court,  that  '*  without  entering  into  the  inquiry  whether 
the  subscription  was  for  their  benefit  or  not,  that  they  were  the 
proper  judges,  subject  nevertheless  to  that  control  which  neces- 
sarily exists  in  the  charter  granting  the  power.'' 

As  a  consequence,  the  tax  provided  by  this  law  is  not  beyond 
the  legitimate  scope  of  local,  municipal  taxation  authorized  to  be 
105]  employed  by  that  constitution,  nor  opposed  to  *any  provision 
in  it.  And  while  experience  has  fully  demonstrated  the  necessity 
of  further  limitations  upon  the  exercise  of  aright  so  liable  to  abus^, 
and  while  we  are  all  of  opinion  that  laws  of  this  character  involve 
a  gross  abuse  of  right,  for  reasons  which  have  led  to  their  prohibi* 
tion  in  the  present  constitution,  and  which  need  not  be  repeated, 
yet  this  court  possesses  no  power  to  interpolate  such  limitations,  or 
exercise  a  veto  power  upon  such  legislation. 

This  subscription  having  been  made  with  the  assent  of  a  major- 
ity of  the  electors  of  Clinton  county,  and  the  county  having  thereby 
become  absolutely  bound  by  conti^act,  before  the  adoption  of  the 
present  constitution,  and  the  commissioners,  in  pursuance  of  the 
law,  having  elected  to  deliver  the  bonds  of  the  county  to  the  com- 
pany, in  payment  of  the  subscription ;  and  afterwards,  upon  de* 
mand,  refusing  to  do  so,  and  showing  no  cause  for  such  refusal, 
except  that  the  law  was  of  doubtful  constitutionality ;  we  are  of 
opinion  that  a  writ  of  mandamus  is  the  proper  remedy  to  enforce 
the  delivery. 

It  is  now  too  well  settled  to  require  a  reference  to  authorities, 
that  this  writ  lies  in  all  cases  where  the  relator  has  a  clear  legal 
right  to  the  performance  of  some  official  or  corporate  act  by  a 
public  officer  or  corporation,  and  no  other  adequate  specific  remedy. 

Peremptory  mandamus  awarded. 
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The  Steubenville  &  Indiana  Eailroad  Company  v.  The  Teus- 
TEES  OP  North  Township,  Harbison  County. 

An  act  of  the  general  assembly,  authorizing  the  trustees  of  a  township  through 
which  a  railroad  was  to  be  made,  to  subscribe,  on  behalf  of  the  township, 
to  the  capital  stock  of  the  railroad  company,  is  not  in  conflict  with  the 
constitution  of  1802. 

This  case  is  essentially  similar  to  that  of  The  Cincinnati,  Wil- 
mington and  Zanesville  Eailroad  Co.  v.  The  Comm'rs  of  Clinton 
Co.,  and  both  causes  were  argued  *together.  The  only  point  [106 
made  in  the  defense  was  that  the  law  authorizing  the  subscription 
conflicted  with  the  constitution  of  1802.  If  there  was  no  such  con- 
flict, the  respondents  were  content  that  a  peremptory  mandamus 
should  be  awarded. 

Moodey,  Henry  Stahbery  and  Pughy  attorney  general,  for  plain- 
tiffe ;  Peppard,  for  defendants. 

By  the  Court.  We  see  no  diflterence  in  principle  between  a 
county  and  township  subscription.  We  have  decided  the  former 
to  be  binding  in  the  case  of  The  Cin.  Wilm.  and  Zanes.  E.  E.  Co. 
17.  The  Comm'rs  of  Clinton  Co.,  and  for  the  same  reasons  given  in 
that  case,  we  must  hold  the  latter  to  be  valid.  A  peremptory  man- 
damus must  be  issued. 

Peremptory  mandamus  awarded. 
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ARGUED  AND  DETERMINED 


:me  court  of  ohio, 

JANUARY  TERM,  1853. 


PRESENT : 

WILLIAM  B.  CALDWELL,  Chief  Justiob. 
.  THOMAS  W.  BARTLEY, 
JOHN  A.  CORWIN, 


.  ALLEN  G.  THURMAN, 
.  RUFUS  P.  RANNEY. 


1 


Judges. 


Samuel  Stover  v.  The  Heirs  op  William  Bounds. 

of  a  certificate  of  entry  of  land  from  the  United  States  as- 
rtificate  as  security  for  a  debt,  with  a  condition  of  defeasance, 
mt  of  the  debt,  such  assignment  creates  an  equitable  mortgage 
lovored  by  such  certificate. 

3e  of  such  certificates  sells  the  same  to  a  person  who  has  notice 
on  which  it  was  first  assigned,  such  subsequent  assignee  will 
3  subject  to  the  right  of  the  original  assignor  to  redeem, 
original  assignor  to  redeem  will  not  be  affected  by  a  provision 
ion  of  defeasance,  that  his  right  to  redeem  is  limited  to  a  fixed 
)  transaction.    Once  a  mortgage,  always  a  mortgage. 

ew  reserved  in  Licking  county. 
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Heirs  of  Stover  v.  Heirs  of  Bounds. 

The  controversy  arises  between  the  parties  as  to  the  title  to  one 
hundred  and  sixty-nine  acres  of  land  in  the  county  of  Licking. 

♦This  land  was  purchased  from  the  United  States  in  1816.  The  [108 
price  was  $839,  of  which  $209  were  paid  in  cash ;  the  residue,  in 
accordance  with  the  law  then  in  force,  was  to  be  paid  in  install- 
ments. A  certificate  of  the  entry  and  payment  of  the  first  install- 
ment was  obtained  by  the  person  making  the  entry.  This  certifi- 
cate was  shortly  afterwards  purchased  by  William  Bounds,  who 
went  into  possession  of  the  land  and  commenced  improving  it.  In 
December,  1824,  Bounds,  being  indebted  to  John  Edwards,  assigned 
to  him  this  certificate.  Edwards  gave  Bounds  a  writing,  under  seal, 
in  which,  after  reciting  that  Bounds  had  executed  a  note  to  Edwards 
for  $183,  which  note  was  secured  by  a  mortgage  on  a  tract  of  one 
hundred  and  seventy  acres  of  land,  which  was  encumbered  by  a 
prior  mortgage,  it  was  agreed  that  if  Bounds  should,  before  the 
first  day  of  March  then  next,  remove  the  prior  mortgage  from  this 
tract  of  land,  that  then  the  certificate  should  be  re-assigned  to 
him.  The  certificate  was  left  in  the  hands  of  William  Stanbery, 
the  attorney  who  drew  up  the  writing  above  referred  to,  who  re- 
tained it  until  after  the  first  day  of  March,  and  then  delivered  it  to 
Edwards,  Bounds  not  having  performed  the  conditions  on  which  he 
was  to  have  a  re-assignment  of  the  certificate.  Shortly  afterwards, 
in  April,  1825,  Edwards  sold  the  certificate  to  Samuel  Stover,  who 
paid  off  Edwards'  claim  against  Bounds,  forcibly  ejected  Bounds 
from  the  premises,  took  possession,  paid  up  the  instalments  of  pur- 
chase-money due  the  United  States,  obtained  a  patent  for  the  land, 
and  continued  in  possession  until  the  time  of  his  death,  in  1835. 

Bounds,  after  being  ejected  from  the  land,  continued  to  live  in 
the  neighborhood  for  more  than  a  year,  when  he  left  his  family  and 
went  to  parts  unknown,  and  has  not  been  heard  of  for  a  number 
of  years. 

The  bill  was  filed  by  the  children  and  heirs  of  William  Bounds, 
against  the  children  and  heirs  of  Samuel  Stover  and  others  claiming 
title  through  him. 

The  late  supreme  court  on  the  circuit,  in  Licking  county,  decreed 
in  favor  of  Bounds'  heirs  and  permitted  them  to  redeem  the  land. 

*Two  errors  are  assigned  by  the  heirs  of  Stover  on  their  [109 
bill  of  review : 

First.  That  the  court  erred  in  finding  that  Samuel  Stover  held 
this  property  as  mortgagee. 

93  . 
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Second.  That  the  testimony  does  not  show  that  William  Bounds 
was  dead  at  the  time  of  filing  the  bill. 

William  Stanbery,  for  complainant  in  review.  1  Vesey,  278; 
Hunt  V.  Ten  Eyek,  2  Johns*  Chy.  100;  1  P.  Williams,  261 ;  2  Atk. 
303;  2Ponb.  260. 

JT.  jff.  Hunter  and  Henry  Stanberyy  for  defendants  in  review. 
Ludlow's  Heirs  u.  Kidd's  Heirs,  2  Ohio,  381 ;  Stevens  v.  Hey,  15 
Ohio,  317  ;  Lea  v.  Carpenter,  16  Ohio,  417. 


M 


i>-^ 


Galdwdll,  CJ.  The  first  question  arising  in  the  case  is 
whether  the  assignment  of  the  certificate  by  Bounds  to  Edwards 
constituted  a  mortgage. 

The  writing  given  by  Edwards  to  Bounds,  at  the  time  of  the  as- 
signment, gave  the  right  in  express  terms  to  Bounds  to  redeem, 
by  the  performance  of  the  condition,  any  time  before  the  first  of 
March  then  next  following. 

It  was  then  clearly  a  mortgage,  whilst  the  right  to  redeem  by  the 
terms  of  the  contract  existed,  and  being  once  a  mortgage,  it  always 
remained  such,  as  well  after  as  before  condition  broken.  But  it  is 
said  by  complainants  in  review  that,  if  it  could  be  held  to  be  a 
mortgage,  it  was  only  a  mortgage  of  a  personal  chattel,  and  that 
the  sale  of  the  certificate  by  Edwards  to  Stover,  after  condition 
broken,  vested  in  Stover  a  clear  and  indefeasible  title.  Now,  it  is 
true  that  a  certificate  of  this  kind  does  not  create  a  complete  title 
to  land ;  still  its  whole  object  and  effect  is  to  create  a  claim  or 
title  to  real  estate,  and  it  has  no  value  except  so  far  as  it  efi^ects 
that  object.  It  gives  the  party  to  whom  it  belongs  the  right  to  en- 
ter and  hold  the  land,  the  right  to  obtain  a  complete  legal  title  to 
the  exclusion  of  all  other  persons,  and  is  a  title  to  the  land,  although 
not  a  perfect  one.  We  suppose,  then,  that  Edwards,  by  the  assign- 
110]  ment  of  the  certificate,  obtained  an  *equitable  claim  on  the 
land,  subject  to  the  right  of  Bounds,  the  mortgagor,  to  redeem ;  and 
that  Stover,  having  notice  of  Bounds'  rights,  took  the  certificate 
subject  to  the  same  condition. 

As  to  the  second  error  assigned,  we  would  merely  remark  that 
the  evidence  shows  that  Bounds  had  not  been  heard  from  for  more 
than  seven  years  before  the  commencement  of  the  suit,  and  might 
be  presumed  to  bo  dead,  and  his  heirs  entitled  to  bring  suit  for  the 
land. 

It  is  also  objected  that  no  process  was  issued  on  the  amended 
94 
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bill.  We  know  of  no  rule  of  practice  that  requires  defendants 
who  are  in  court  to  be  served  with  process  to  answer  an  amended 
bill. 

We  see  no  error  in  the  decree  of  the  suprecne  eourt ;  the  bill  of 
review  will  therefore  be  dismissed. 

Bill  dismissed. 


John  White,  Jr.  v.  Samubl  Denman  and  others. 

Under  the  judicml  construction  of  the  registry  law  of  1831,  which  has  pre- 
vailed in  this  state  for  some  years  past,  a  mortgage  which  is  not  duly  exe- 
cuted and  delivered  for  record,  has  no  validity,  either  in  law  or  equity, 
against  a  judgment  lien.  And  although  this  is  at  variance  with  the  former 
analogies  of  the  law,  yet,  inasmuch  as  it  has  become  a  rule  of  property  in 
settling  priorities  among  creditors,  the  court,  acting  upon  the  maxim  stare 
decisis,  which  is  a  safe  and  established  rule  of  judicial  policy,  will  not  dis- 
turb it. 

"Where  a  mortgage  is  defective  in  its  execution  by  having  the  name  of  but  one 
witness  subscribed  to  the  attestation  clause,  the  official  signature  of  the 
justice  of  the  peace  to  his  certificate  of  acknowledgment  will  not,  under 
the  statute,  answer  c^  double  purpose  and  supply  the  deficiency  in  the  at- 
testation. 

The  court  will  not  consider  the  question  whether  relief  can  be  granted  in 
chancery  on  the  ground  of  mistake  without  the  requisite  allegations  in  the 
bill  to  bring  the  party  within  the  rule  of  equitable  relief  under  this  head 
of  equity  jurisdiction. 

This  is  a  bill  of  review,  reserved  in  the  district  court  in  Athens 
county,  for  decision  in  the  supreme  court. 

The  bill  seeks  the  reversal  of  a  decree  rendered  by  the  late  su- 
preme court  in  bank,  at  the  December  term,  1847,  *diBmi88-  [111 
ing  the  original  bill  of  the  complainant,  reported  in  16  Ohio,  59. 

The  defendant,  Samuel  Denman,  executed  a  mortgage  to  the 
complainant,  on  certain  real  estate  in  the  county  of  Athens,  to  se- 
cure the  sum  of  $3409,  money  lent  and  advanced  upon  the  faith 
of  this  mortgage  security.  The  instrument  bears  date  January 
22d,  1844,  and  was,  in  all  respects,  duly  executed  and  acknowledged, 
except  that  the  name  of  only  one  witness  was  subscribed  to  the 
attestation  clause.    The  justice  of  the  peaee  who  took  the  acknowl- 
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)scribed  his  certificate  thereof,  omitted  to  sub- 
>  the  attestation.  The  mortgage  in  this  form  was 
the  30th  day  of  the  same  month, 
udgments  at  law  were  recovered  against  Denman 
mmon  pleas  of  Athens  county.  The  subsequent 
rs  were  made  parties  to  the  original  bill,  which 
the  mortgage  and  enforce  it  as  a  lien  preferable  in 
idgments.  But  the  late  court  in  bank  held  that, 
ng  an  imperfect  one,  the  liens  of  the  subsequent 
:he  premises  mentioned  were  superior  in  equity, 
to  the  mortgage  lien  of  complainant, 
decree,  and  reinstate  and  reform  the  mortgage, 
•iority  over  the  subsequently  acquired  judgment 
of  this  bill  of  review. 

and  Jewett,  for  complainants  in  review :  Manly  v. 
»7 ;  Norton  t?.  Beaver,  5  Id.  181 ;  18  Id.  668 ;  5 
9  ;  3  Id.  117  ;  6  Id.  347 ;  2  Id.  217  ;  1  Green  Oh. 
1  Peck,  164;  3  Story,  447 ;  1  Vesey,  jr.  477 ;  4 
;  2  Peere  Williams,  277 ;  Barr  v.  Hatch,  3  Ohio 
Jl ;  10  Id.  415  ;  17  Id.  500  ;  1  Pet.  441 ;  9  Vesey, 
I.  596 ;  4  Dana,  258 ;  1  Mason,  192 ;  2  Schoale's 
Powell  on  More.  1049  ;  11  Vesey,  600. 
U7n,  for  defendants ;  Stannsell  v.  Roberts,  13  Ohio, 
L4  Id.  514. 
^mplainant. 

The  main  question  presented  in  this  cause  is 
^ely  executed  instrument,  which  may  be  operative 
)rtgage,  can  be  set  up  in  chancery  to  defeat  a  sub- 
lien.  It  is  to  be  regretted  that  the  adjudications 
question  in  Ohio  have  not  been  more  uniform 

of  familiar  application  in  equity  jurisprudence, 
itable  interest  in  real  estate,  whether  it  be  created 
greement  for  the  sale  and  conveyance  of  land,  or 
tively  executed  as  not  to  pass  the  legal  estate,  but 
18  a  contract  to  convey,  or  even  a  vendor's  lien, 
cts  of  equity,  and  uniformly  take  priority,  not 
it  liens,  and  assignments  in  bankruptcy,  but  also 
iie  benefit  of  creditors  generally.    This  doctrine 
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.8  tho  case  of  Manly  v.  Hunt  et  al.  1  Ohio, 
d  by  a  series  of  adjudications  in  this  state 
eaver,  5  Ohio,  181 ;  Barr  v.  Hatch  et  al., 
)r8e  et  al.,  18  Ohio,  668.    Tho  same  princi- 

other  states :  Ellis  v.  Townsley,  1  Paige, 
5,  6  Paige,  347 ;  Hoagland  v.  Latourette, 
)h.  264 ;  Eppes  v.  Kandolph,  2  Call,  103, 
al.,  3  Story,  447  ;  Lodge  v.  Tysely,  4  Sim. 
)3.  The  principle  has  always  prevailed  in 
jhelsea,  1  Peere  Williams,  277  (case  66); 

Price  Bxch.  99 ;  S.  C.  2  Cond.  Bng.  Exch. 
Yesey,  jr.  477. 

Ln  equitable  mortgage  should  be  placed  on 
)hio  has  been  much  controverted, 
k  of  Muskingum  v.  Carpenter's  Ad-  [113 
,pt.  1,  21,  tho  late  supreme  court  in  bank, 
*t  question  whether  an  equitable  mortgage 
it  lien  should  have  the  preference,  held, 
^nge  created  a  specific  lien,  and  the  judg- 
le  judgment  creditor  to  no  other  than  the 
lace  him  in  any  better  condition  than  to 
btor  himself,  the  equitable  mortgage  was 
3.  In  the  case  of  Lake  v,  Doud  et  al.,  10 
i  before  the  court,  like  the  instrument  now 
;e,  defective  as  a  conveyance  of  the  legal 
testation  of  only  one  witness,  but  in  all 
Eccuted ;  and  the  court  held  that,  although 
7SL&  an  equitable  mortgage,  and  could  be 
lity  against  a  subsequent  judgment  levied 
3  principle  settled  in  the  case  of  the  Bank 
teretal.  Had  the  court  adhered  to  this 
ived  much  perplexing  litigation  and  pre- 
ar  system  of  law  on  this  subject. 

Beatty,  8  Ohio  396,  in  which  the  question 
gage  over  the  claim  of  a  judgment  credi- 
3rmination  of  the  cause  turned  mainly  up- 
the  mortgage  became  operative  within  the 
jction  of  the  registry  act  of  1831,  from  tho 
jcord,  or  from  the  time  of  its  being  actu- 
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ally  copied  into  the  record,  aud  upon  tb 
vided  in  opinion  until  the  passage  of  the 

In  the  ease  of  Stansell  v,  Eoberts  et  a 
determined  that,  under  the  registry  act  of 
114]  first  recorded,  was  to  be  preferrec 
mortgage,  although  the  second  was  taken 

In  the  case  of  Mayham  v.  Coombs  et  al. 
upon  the  authority  of  Magee  v,  Beatty,  a 
go  a  step  further,  and  for  the  first  time  ^ 
subsequent  judgment  a  preference  over  i 
gage.  The  case  of  Jackson  and  Buel  v. 
is  to  the  same  effect.  And  in  the  case  off 
of  Columbus  et  al.,  16  Ohio,  533,  the  courl 
gage,  previous  to  its  delivery  to  the  count 
no  effect  either  at  law  or  in  equity,  agains 
by  force  of  the  provisions  of  the  registry 
in  1838. 

The  last  four  decisions  referi'ed  to  are  bs 
given  to  the  statute,  which  provides  that 
feet  and  have  precedence  from  the  time  o) 
It  was  urged  that  the  registry  law  had 
ments  affecting  the  legal  title  to  land,  and 
undisturbed.  But  the  court,  on  full  consi< 
struction  to  tha  law,  has  seen  proper  to 
shall  have  no  effect,  either  in  law  or  in  eqi 
and  delivery  for  record.  In  the  last  caj 
draws  a  distinction  between  mortgages  anc 
the  interest  in  lands,  and  repels  the  old  d< 
is  to  be  treated  as  a  purchaser.  In  the  1 
that  case,  "  Mortgages  are  bare  securities  t 
or  legal  rights.  They  are  neither  the  le^ 
but  an  incident  which  attaches  to  some  sul 
The  right  or  interest  to  which  a  mortgage 
a  mortgage  is  secondary  and  dependent.  '. 
to  which  the  mortgage  is  attached,  and  it 
right  to  which  it  can  attach,  it  could  nevei 
ture,  an  incident.  The  incident  may  som 
116]  tire  value  of  the  •substance  ;  but  ii 
fore,  that  the  same  principles  should  gover 
the}'^  do  not.    But  it  was  the  tendency  oft 
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rerned  by  the  Bame  principles  that  induced  the  legislature  to 

&re," 

he  question  involved  here  had  not  been  determined  by  adju- 

on  in  this  state,  and  affirmed  and  adhered  to  for  a  number  of 

,  a  majority  of  this  court  would  feel  constrained  to  take  a  djf- 

;  view  of  it.    But  the  decision  made  is  based  on  a  construction 

to  a  statute,  has  relation  to  rights  of  property,  and,  indeed, 
ecome  a  rule  of  property  in  determining  priorities  among 
ors.  Stability  and  certainty  in  the  law  are  of  the  very  first 
tance.  Hardships  may  sometimes  result  from  a  stern  adhe- 
to  general  rules.  This  is  unavoidable  under  any  system  of 
>rudence.  Some  barrier  is  essential  to  guard  against  uncer- 
'.  If  judicial  decisions  are  subject  to  frequent  change,  it  would 
b  and  unsettle  the  great  landmarks  of  property.  The  cer- 
'  of  a  rule  is  often  more  important  than  the  reason  of  it ;  and 
)  case  now  before  us,  we  think  that  the  maxim  stare  decisis  et 
uieta  movere  is  the  safe  and  judicial  policy,  and  should  be  ad- 

to.  If  the  law,  as  heretofore  pronounced  by  the  court  in 
r  a  construction  to  the  statute,  ought  not  to  stand,  it  is  in  the 
*  of  the  legislature  to  amend  it  without  impairing  rights  ac- 
i  under  it. 

3  complainant  further  insists  that,  although  the  attestation  is 
1  by  but  one  witness ;  yet,  inasmuch  as  the  justice  of  the 
,  who  was  competent  to  be  one  of  the  attesting  witnesses,  sub- 
d  his  certificate  of  the  acknowledgment  on  the  same  sheet, 
here  was  a  substantial  attestation  of  the  instrument  in  com- 
^e  with  the  statute. 

)  requirements  of  the  statute  are  th«t  "the  signing  and  seal- 
lall  be  acknowledged  by  the  grantor  in  the  presence  of  two 
sses,  who  shall  attest  such  signing  and  sealing,  and  subscribe 
names  to  such  attestation,''  and  in  addition,  '*  such  signing 
waling  shall  be  acknowledged  'by  the  grantor,  before  a  [116 
jtent  officer,  who  shall  certify  such  acknowledgment  on  the 
sheet,  and  subscribe  his  name  to  such  certificate."  The  official 
:ure  of  the  magistrate  to  his  certificate  will  not  answer  a 
Q  purpose  and  supply  the  deficiency  which  here  existed, 
ief  is  asked  for  in  this  case  also  upon  the  ground  of  mistake 

execution  of  the  instrument,  without  overruling  the  decisions 
)fore  referred  to.  A  party,  to  entitle  himself  to  relief  in  chan- 
on  the  ground  of  mistake,  must  make  the  necessary  allega- 
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tions  in  his  bill,  to  bring  himself  within  the  rule  of  equity  jurisdic- 
tion under  this  head.  Without,  therefore,  going  into  the  question 
whether  relief  could  bo  granted  on  the  ground  of  mistake,  without 
coming  in  conflict  with  the  judicial  decisions  which  have  been 
noticed,  it  is  sufficient  to  say  that  the  complainant  has  failed  to 
make  the  necessary  allegations,  either  in  the  original  bill  or  in  the 
bill  of  review,  to  entitle  him  to  relief  on  this  ground. 

Bill  dismisied. 


Benjamin  Brown  v.  William  H.  Eirkman  bt  al. 

Under  the  act  of  March  16,  1838,  Swan's  Statutes,  2C8,  a  mortgage  lion  is  per- 
fected by  delivering  the  mortgage  for  record  to  the  recorder  of  the  proper 
county. 

Such  lien  is  not  defeated,  as  to  a  subsequent  incumbrancer  with  notice  in  fact, 
by  a  mistake  of  the  recorder  in  making  the  record. 

This  is  a  bill  in  chancery  reserved  in  the  district  court  in  Mon- 
roe county. 

William  H.  Kirkman  purchased  of  Silas  Severance  the  east  half 
of  the  southwest  quarter  of  section  28,  township  6,  range  8,  in  the 
Zanesville  land  district,  in  Monroe  county,  Ohio,  and,  to  secure 
the  purchase  money,  on  the  29th  December,  1845,  executed  and  de- 
117]  livered  to  Severance  a  mortgage  *upon  said  premises,  which 
was  entered  for  record  with  the  recorder  of  Monroe  county,  and 
recorded  February  13,  1846. 

In  making  the  record,  the  recorder  described  the  premises  as  the 
southeast  instead  of  the  southwest  quarter  of  the  section. 

The  complainant,  having  become  the  assignee  of  the  mortgage, 
filed  his  bill  for  foreclosure. 

On  the  16th  May,  1846,  Kirkman  executed  and  delivered  to  the 
defendant,  Asbury  Gardner,  another  mortgage  upon  the  same  prem- 
ises to  secure  the  payment  of  9343,  which  was  entered  for  record 
and  recorded  May  30, 1846,  and  which  is  now  set  up  by  Gardner  as 
a  prior  lien  upon  the  premises. 

Prior  to  the  date  of  his  own  mortgage,  Gardner  had  notice  in  fact 
of  the  mortgage  to  Severance. 

HollisteTj  for  complainant. 
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Stansel  v.  Eoberts,  13  Ohio,  148  ;  Mayhew  v.  Parker,  14  Id.  431 ; 
Holliday  v.  Franklin  Bank,  16  Id.  533;  Beverly  v.  Ellis,  1  Eand. 
102 ;  14  Vt.  14 ;  10  Ala.  368. 

D.  Peck  &  L  E.  Eaton,  for  Gardner. 

CoRWiN,  J.  It  is  satisfactorily  shown  in  the  case  that,  prior  to 
the  date  of  the  mortgage  to  Gardner,  he  had  notice  that  Kirkman 
had  given  the  mortgage  upon  the  premises  to  Severance  to  secare 
the  purchase  money  for  the  same ;  but  it  is  claimed  that  if  the 
record  of  a  mortgage  be  materially  defective,  or  misdescribe  the 
mortgaged  premises,  it  is  inoperative  as  to  all  subsequent  purchasers 
or  incumbrances. 

By  the  act  of  March  16,  1838,  Swanks  Stat.  268,  it  is  declared 
"that  mortgage  deeds  do  and  shall  take  eflfect  and  have  preference 
from  the  time  the  same  are  delivered  to  the  recorder  of  the  proper 
county  to  be  by  him  entered  on  record,"  etc. ;  and  there  can  be  no 
doubt  that,  under  this  statute,  when  the  mortgage  to  Severance,  be- 
ing in  all  other  respects  regular  and  valid,  was  delivered  to  the  re- 
corder for  record,  its  execution  was  completed,  and  it  created  a  valid 
lien  upon  the  premises. 

*It  is  the  object  and  purpose  of  a  record  to  furnish  notice  [118 
to  the  world  of  the  existence  of  titles  and  incumbrances,  and  when 
the  record  is  made  it  is  constructive  notice  to  everybody  of  what 
it  contains,  although  no  actual  notice  be  had ;  and  it  is  true  that  a 
record  will  only  be  considered  as  furnishing  constructive  notice 
when  its  examination  will  furnish  actual  notice.  But  although  it 
can  not  be  said  that  Gardner  was  bound  to  take  notice  of  the  mort- 
gage to  Severance  from  the  record,  or  that  the  record  was  sufficient 
to  put  him  upon  inquiry,  yet  the  lien  had  been  perfected  by  the 
entry  of  the  mortgage  for  record,  and  Gardner  had  notice  of  its  ex- 
istence independently  of  the  record.  And  when  the  execution  of  a 
mortgage  has  been  in  all  respects  perfected,  and  a  lien  has  been 
created  under  the  provisions  of  the  act  before  recited,  a  subsequent 
incumbrancer,  having  notice,  in  fact,  of  its  existence,  can  not  claim 
that  such  lien  has  been  defeated,  because  the  record  did  not  furnish 
him  the  notice  which  he  already  had.    / 

And  this  conclusion  in  no  manner  conflicts  with  either  of  the 
cases  in  the  13th,  14th,  and  16th  Ohio  Eeports,  but  is  in  entire  con- 
sonance with  the  rules  there  recognized. 

Decree  for  complainant 
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David  J.  Beardbley  v.  Erastitb  Chapmar* 

deed  duly  authenticated  and  recorded/'  in  the  occupying 
lean  a  deed  to  the  person  under  whom  the  occupant  claims, 
1  to  the  occupant  himself.    The  contrary  conduction  in 

19  Ohio,  67,  is  overruled. 

itaining  his  title  and  possession  with  knowledge  of  the  quan- 
te,  is  not  entitled  to  the  heneflt  of  said  statute  against  the 
remainderman. 

n  the  act  requiring  a  deed  duly  authenticated  and  recorded 
it's  grantor,  must  mean  a  deed  apparently  conveying  an 
hen  transmitted  to  the  occupant,  will  justify  him  in  making 
uable  improvements,  and  demanding  payment  for  them  bo- 
ossession. 
ded  for  the  relief  of  those  who  act  in  good  faith.    It  was 

enable  a  man,  by  an  act  of  bad  faith,  to  make  another  his 

rule  is  that  a  person  it  not  chargeable  with  notice  of  an  ad- 
tho  absence  of  proof,  but  that  he  is  bound  to  know  the  de- 
upon  his  own  title  papers,  and  is  required  to  take  notice 
in  the  chain  oi  deeds,  or  other  muniments  under  which  he 

low  far  this  doctrine  is  applicable  to  a  person  seeking  the 
ccupying  claimant  law,  there  is  no  difficulty  in  holding  that 
^resumed  to  know  any  defects  or  recitals  that  do  not  appear 
ments  which  are  necessary  to  establish  his  claim  under  that 
El  case  like  the  present,  ho  will  not  be  presumed  to  know  re- 
prior  to  the  deed  to  his  grantor. 

or  his  own  deed  expressly  shows  an  adverse  claim  to  the 
pant  will  be  held  to  have  notice  of  such  claim.  But  if  it 
t  the  premises  once  belonged  to  a  third  person,  such  recital 
the  occupant's  claim  to  the  benefit  of  this  act. 
iew  on  certiorari  the  decision  of  an  inferior  court  on  a  mo- 
\  the  verdict  of  a  jury  under  said  statute,  though  the  motion 
matter  of  fact — the  testimony  being  set  out  in  the  bill  of 

[  a  balance  in  favor  of  the  occupant,  he  is  entitled  to  a  judg- 
but  not  for  said  balance. 

of  certiorari  to  the  common  pleas  of  Trombuil. 
iistrict  court  in  that  county. 
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3  action  below  was  ejectment.    The  facts  appear  by  bills  of 
tion  taken  during  the  progress  of  the  canse. 

iu  1814  the  lands  of  William  Chapman,  deceased,  were  divided 
on  a  proceeding  for  partition  in  the  common  pleas  of  Trumbull, 
and  twenty  acres,  the  tract  described  in  the  demise,  were  aparted 
in  severalty  to  his  daughter  Mary,  then  intermarried  with  Elijah 
Spelman.  Shortly  after  this  partition  Mary  Spelman  died,  leaving 
issue* of  the  marriage  and  her  husband  surviving  her. 

In  June,  1823,  Elijah  Spelman,  seized  as  tenant  by  the  curtesy, 
conveyed  the  tract  above  mentioned  to  David  Chapman,  the  brother 
of  his  deceased  wife,  by  a  quitclaim  deed. 

On  the  29th  of  April,  1824,  David  Chapman  conveyed  the  land 
to  Erastus  Chapman,  the  now  defendant,  by  deed  with  covenants 
of  general  warranty.  The  first  of  these  deeds,  after  the  descrip- 
tion of  the  land  by  the  abuttals,  contains  this  clause  :  "  being  the 
same  piece  of  land  which  was  *distributed  from  the  estate  [120 
of  William  Chapman,  sen.,  late  of  Vernon,  deceased,  to  Mary  Spel- 
man." 

There  was  no  evidence  that  either  of  the  Chapmans  had  notice 
that  Spelman  only  had  a  life  estate,  and  David  Chapman  testified 
that  when  he  received  his  deed  from  Spelman,  and  when  he  con- 
veyed to  defendant,  he  supposed  that  the  estate  was  a  fee  simple. 

Elijah  Spelman  died  in  1846,  and  the  plaintiff's  lessor,  as  grantee 
of  the  heirs  of  Mary  Spelman,  brought  his  ejectment  against 
Erastus  Chapman.  After  verdict  against  him,  the  defendant  claimed 
the  benefit  of  the  act  for  the  relief  of  occupying  claimants,  which 
was  allowed  by  the  court,  and  a  bill  of  exceptions  taken  by  the 
plaintiff. 

After  the  return  of  the  assessments  by  the  jury  of  valuable  and 
lasting  improvements,  the  plaintiff's  lessor  applied  to  the  court  to 
set  aside  the  assessment  and  order  a  new  valuation.  This  was  re- 
fused by  the  court,  and  a  bill  of  Exceptions  setting  out  the  testimony 
given  in  support  of  this  application  was  taken. 

The  jury  having  returned  the  sum  of  $120,  in  ftivor  of  the  de- 
fendant, being  the  excess  of  the  valuable  and  lasting  improvements 
over  the  annual  profits  and  damages  from  waste,  the  court  rendered 
judgment  in  favor  of  defendant  and  against  the  plaintiff's  lessor 
for  that  sura,  and  also  for  the  costs  of  the  proceeding  under  the 
occupying  claimant  law. 

It  is  now  assigned  for  error: 
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at  the  court  erred  in  deciding  that  the  defendant  was 

lief  under  the  law  for  the  relief  of  occupying  claimants. 

n  refusing  to  set  aside  the  assessment  of  the  Jury  under 

g  claimant  law. 

L  rendering  judgment  against  the  plaintiff's  lessor,  and 

Bution  for  the  amount  reported  by  the  jury. 

'dy  for  plaintiff  in  certiorari. 

''olff,  10  Ohio,  183 ;  Eeeder  r.  Barr,  4  Id.  458  ;  Soott  v. 

Id.  362 ;  Scroggs  i;.  Taylor,  1  A.  K.  Marsh.  247 ;  Har- 

;ell,  4  Bibb,  106 ;  Clay  v.  *MiIler,  4  Id.  461 ;  4  Id.  206 ; 

b.  445 ;  1  J.  J.  Marsh.  404 ;  2  Litt.  208  j  5  Id.  82 ;  4  Mon. 

Vutile,  for  defendant. 

regg,  19  Ohio,  67;  2  Id.  235;  1  Id.  156;  11  Id.  36. 

J.  The  first  question  is,  Did  the  common  pleas  err  in 
i  the  defendant  Chapman  was  entitled  to  the  benefit  of 
5  claimant  law?  On  the  part  of  the  plaintiff,  it  is  con- 
bhe  defendant  was  bound  to  take  notice  of  the  defects 
le,  and  that  the  deed  from  Spelman  to  David  Chapman 
ficient  to  show  that  Spelman  had  but  a  life  estate,  or, 
it  the  defendant  upon  inquiry  as  to  the  quantity  of  his 
the  defendant,  it  is  argued  that  the  deed  from  David 
the  defendant  being,  on  its  face,  a  deed  in  fee  duly  au- 
md  the  same  having  been  recorded,  that  deed  alone  is 
»ring  him  within  the  statute,  and  that  it  was  so  decided 
regg,  19  Ohio,  57.  But,  whether  this  is  so  or  not,  the 
Qies.that  the  deed  from  Spelman  shows  the  quantity 
or  contains  anything  that  ought  to  be  held  to  put  a 
inquiry  in  relation  to  it. 

hat  in  Glick  v.  Gregg,  the  words  in  the  statute,  "by 
;henticated  and  recorded,"  seem  to  have  been  construed 
to  a  deed  to  the  occupying  claimant  himself,  and  not 
the  person  under  whom  he  claims;  but  possibly  that 
ave  been  well  decided,  as  it  was,  without  the  above 
II  events,  a  majority  of  this  court  are  clearly  of  opinion 
e  construction  is  wrong. 

7an*8  Stat.  605,  provides  for  several  classes  of  cases, 
ass  is  where  the  occupant,  being  in  quiet  possession, 
plain  and  connected  title,  in  law  or  equity,  derived 
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provides  for  a  case  where  the  occupant  holds  by  deed,  but  it  requires 
the  deed  to  be  from  a  person  who  can  show  a  plain  and  connected 
title,  in  law  or  equity,  from  the  records  of  some  public  office.  Why 
this  limitation,  if  the  remaining  branch  of  the  clause  makes  a  deed 
from  any  person  sufficient?  The  third  clause  gives  the  relief  to  an 
occupant  holding  under  sale  on  execution,  against  any  person  claim- 
ing title,  as  aforesaid,  derived  from  the  records  of  some  public  office, 
or  by  deed  duly  authenticated  and  recorded.  Why  require  the* 
judgment  debtor  to  be  a  person  deriving  title  as  aforesaid,  if  a 
sherifTs  deed,  under  a  sale  on  execution,  against  any  persany  is 
enough? 

The  fourth  clause  protects  the  tax  purchasers.    Where  was  the 
necessity  for  this,  if  any  deed  protects  the  occupant? 

It  is  admitted  in  Click  v.  Gregg,  that  the  construction  wo  give 
the  statute  is  the  more  obvious  one,  and  it  is  manifestly  the  only 
one  that  makes  the  different  parts  of  the  section  consistent  and 
sensible.  It  is  the  construction  that  always  prevailed  before  Click 
V.  Gregg,  and  a  majority  of  the  court  are  satisfied  that  is  the  true 
one.  We  hold,  therefore,  that  the  deed  to  the  defendant  was  not, 
of  itself,  sufficient  to  entitle  him  to  relief.  He  required  both  that 
deed  and  the  deed  to  his  grantor,  to  bring  him  within  the  statute. 
These  two  deeds  are  to  be  considered.  They  are  deeds  from  Elijah 
Spelman  to  David  Chapman,  and  from  David  Chapman  to  the  de- 
fendant. As  to  the  latter,  it  purports  to  convey  a  fee  simple^  and 
nothing  in  it  indicates  that  the  grantor  was  not  seized  of  such  an 
estate.  The  conveyance  from  Spelman  is  also  a  deed  in  fee.  True, 
it  describes  the  premises,  after  giving  the  abuttals,  as  "the  same 
piece  of  land  which  was  distributed  from  the  estate  of  William 
124]  Chapman,  late  of  Vernon,  •deceased,  to  Mary  Spelman,"  but 
these  are  words  descriptive  of  the  land,  and  not  of  the  estate. 
Were  this  a  conveyance  of  a  life  estate  only,  the  defendant  would 
not  be  within  the  act.  For,  if  a  conveyance  of  a  life  estate  to  the 
occupant  will  not  entitle  him  to  the  benefit  of  the  law,  as  against 
the  reversioner,  or  remainderman,  for  the  same  reason  the  convey- 
ance of  such  an  estate  to  his  grantor  will  be  insufficient.  In  other 
words,  as  the  statute  requires  a  deed,  duly  authenticated  and  re- 
corded, to  the  grantor,  it  must  mean  a  deed  apparently  conveying 
an  estate  which,  when  transmitted  to  the  occupant,  will  justify  him 
in  making  lasting  and  valuable  improvements,  and  demanding 
payment  for  them  before  yielding  possession.  Now,  it  will  hardly 
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bonded  that  a  tenant  for  life,  knowing  the  quantity  of  his 
may  make  improvements  to  any  extent  and  require  payment 
-^.  ._3m  of  the  reversioner  or  remainderman.  The  authorities 
cited  by  plaintiff's  counsel  are  conclusive  that  he  can  not.  The 
statute  is  for  the  relief  of  those  who  act  in  good  faith.  It  was  not 
designed  to  enable  a  man,  by  an  act  of  bad  faith,  to  make  another 
his  debtor. 

But,  though  Spelman's  deed  is  a  deed  in  fee,  it  is  urged  by  coun- 
sel that  the  aforegoing  recital  in  it  was  sufficient  to  put  the  defend- 
ant on  inquiry;  and  that,  had  he  made  inquiry,  he  would  have 
discovered  that  the  fee  was  in  the  heirs  of  Mary  Spelman.  This 
argument  is  pressed  because  there  is  no  proof  of  actual  notice  to 
the  defendant.  He  is  sought  to  be  charged  with  notice  by  the 
terms  of  Spelman's  deed,  and  by  them  alone.  The  general  rule  is, 
that  a  person  is  not  chargeable  with  notice  of  an  adversary  title  in 
the  absence  of  proof;  but  that  he  is  bound  to  know  the  defects  ap- 
parent upon  his  own  title  papers,  and  is  required  to  take  notice  of 
the  recitals  in  the  chain  of  deeds  or  other  muniments  under  which 
he  claims.  Without  deciding  how  far  this  doctrine  is  applicable  to 
a  person  seeking  the  benefit  of  the  occupying  claimant  law,  we  have 
no  difficulty  in  saying  that  he  is  not  to  be  presumed  to  know  any 
defects  or  recitals,  that  do  not  appear  upon  the  muniments,  which 
are  ^necessary  to  establish  his  claim  under  that  act.  Thus,  [125 
in  a  case  like  the  present^  he  will  not  be  presumed  to  know  recitals 
in  deeds  prior  to  the  deed  to  his  grantor.  It  is  upon  this  deed,  and 
the  conveyance  of  his  grantor  to  him,  that  his  claim  to  the  benefit 
of  the  statute  rests ;  and  an  application  of  the  general  rule  would 
only  charge  him  with  notice  of  what  appears  on  these  instruments. 
In  the  next  place,  we  are  of  opinion  that  the  recital  in  question 
does  not  defeat  the  defendant's  claim.  To  hold  that  it  does,  would 
withdraw  a  multitude  of  cases  from  the  operation  of  the  statute 
which  have  always  been  considered  as  embraced  by  it.  Nothing 
is  more  common  than  to  recite  in  a  deed  to  whom  the  land  was 
patented.  Does  this  raise  a  presumption  that  the  title  is  yet  out- 
standing in  the  patentee?  And  can  no  occupant  claiming  under 
such  a  deed  have  payment  for  his  improvements?  We  can  not  so 
hold.  If  the  deed  in  question  expressly  showed  an  adverse  claim  to 
the  land,  we  might  hold  the  defendant  to  be  charged  with  notice  of 
such  claim.  But  there  is  nothing  of  this  kind  appearing  upon  it. 
Taking  the  recital  in  the  strongest  sense  for  which  counsel  con- 
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tends,  and  it  amounts  to  nothing  more  than  that  Mary  Spelman 
once  owned  the  land.  It  differs  then,  in  no  respect,  from  the  ordi- 
nary case  above  mentioned  of  a  patent  being  recited. 

We  think  the  common  pleas  did  not  err  in  giving  the  defendant 
the  benefit  of  the  statute. 

The  next  question  is,  Did  the  court  err  in  refusing  to  set  aside 
the  verdict  of  the  jury? 

The  ground  of  this  motion  was,  that  the  jury  erred  in  their  as- 
sessments. It  is  not  pretended  that  they  adopted  any  rule  contrary 
to  the  statute,  but  it  is  contended  that  they  erred  in  their  judgment. 
The  question  then  is  one  of  fact.  A  motion  to  set  aside  a  verdict 
like  this,  is  in  effect  a  motion  for  a  new  trial.  At  common  law,  the 
decision  of  a  motion  for  a  new  trial,  when  the  motion  is  on  the 
ground  that  the  verdict  is  against  the  weight  of  the  evidence,  can 
not  be  reviewed  on  error.  By  our  statute  it  can  be ;  and  although 
this  statute  does  not,  in  terms,  include  a  case  like  the  present,  we 
126]  *8uppose  that,  equitably  construed,  it  will  include  it.  We 
have,  therefore,  considered  the  testimony  given  upon  the  motion  ; 
but  we  find  in  it  no  sufficient  reason  for  sotting  aside  the  verdict. 

The  only  remaining  question  is.  Did  the  court  err  in  rendering 
judgment  against  the  lessor  of  the  plaintiff  for  the  balance  found 
against  him  by  the  jury  ? 

There  can  be  no  doubt  on  this  point.  The  judgment  is  clearly 
erroneous.  The  proceeding  is  wholly  statutory,  and  no  statute  au- 
thorizes such  a  judgment.  The  judgment  for  costs  was  proper 
enough,  but  that  is  as  far  as  the  court,  could  go.  As  to  the  balance 
found  by  the  jury,  the  plaintiff  must  pay  it  before  he  can  have  a 
writ  of  possession.  This  is  all  the  statute  provides  on  the  subject. 
The  judgment,  then,  so  far  as  this  balance  is  concerned,  must  be 
reversed,  and  the  other  decisions  of  the  common  pleas  are  affirmed. 


Philo  Scovill  r.  The  City  of  Clbvelawd  et  al. 

Under  the  charter  of  the  city  of  Cleveland  (which  was  divided  into  three  wards), 
a  council  was  elected  on  the  4th  of  March,  1860,  to  serve  for  one  year,  con- 
sisting of  three  aldermen  elected  at  large,  and  three  councilmen  in  each 
ward,  who  were  required  to  "reside  therein."  On  the  22d  of  that  month 
the  legislature  amended  the  charter,  dividing  the  city  into  four  wards,  and 
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redacing  the  number  of  councilmen  to  two  in  each  ward.  Bj  this  division, 
some  of  the  coancilmen  were  thrown  out  of  the  wards  for  which  they  were 
elected.  This  amendment  made  no  provision  for  an  election  under  it  until 
the  next  year,  nor  did  it  provide  when  it  should  take  effect. 

The  amendatory  law  had  no  effect  upon  the  council  then  elected.  The  effect 
of  its  provisions,  dividing  the  city  into  wards  for  election  purposes,  must 
he  postponed  until  they  could  be  called  into  requisition  in  future  elections. 

If  this  were  otherwise,  yet,  while  the  members  of  the  council  continued  to  act 
de  facto,  their  proceedings  would  be  valid. 

Under  the  ninth  section  of  the  city  charter,  providing  for  the  improvement  of 
streets,  etc.,  by  a  discriminating  tax  to  be  levied  upon  ground  bounding  on 
such  streets,  the  committee  of  estimate  and  assessment  need  not  be  ap- 
pointed before  adopting  the  ordinance  for  its  construction. 

A  want  of  legal  notice  to  claimants  of  damages  arising  from  the  construction 
of  such  improvement,  can  not  be  set  up  by  one  not  having  any  such  claim. 

^Such  assessment,  under  said  section,  need  not  be  levied  upon  all  the  lands  [127 
on  such  street,  but  only  upon  those  bounding  upon  the  improvement  or 
"  near  thereto." 

It  is  no  objection  to  such  assessment  that  it  exceeded  the  actual  expense  of 
the  work,  provided  it  was  in  accordance  with  the  estimate,  made  in  good 
faith. 

Such  discriminating  assessment  for  that  purpose,  laid  upon  grounds  immedi- 
ately benefited  in  proportion  to  such  benefit,  was  a  legitimate  exercise  of 
the  taxing  power  under  the  constitution  of  1802 ;  nor  is  the  same  opposed 
to  section  four,  article  eight,  of  that  instrument,  providihg  for  the  inviola- 
bility of  private  contracts. 

This  is  a  bill  in  chancery  reserved  in  Gayahoga. 

The  complainant  was  the  owner  of  real  estate  situate  on  Superior 
street^  in  the  city  of  Cleveland,  which  was  charged  with  a  special 
tax  assessed  under  an  ordinance  for  the  improvement  of  said  street. 
The  bill  prayed  an  injunction  against  the  collection  of  the  tax, 
which  was  allowed  by  the  superior  court  of  Cleveland.  The  facts 
necessary  to  an  understanding  of  the  points  decided  appear  in  the 
opinion  of  the  court. 

Bishop,  Backus  &  Noble,  for  complainant.  Ohio  ex.  rel  Ives  v. 
Choate,  11  Ohio,  511 ;  Thatcher  v,  Powell,  6  Wheat.  119  ;  Sharp  u. 
Spear,  4  Hill,  76 ;  Id.  92;  1  Mass.  86 ;  2  Mass.  489 ;  3  Pick.  447 ; 

4  Mass.  493 ;  17  Ohio,  340 ;  Jonas  v.  Cincinnati,  18  Ohio,  323  ;  Keed 
r.City  of  Toledo,  Id.  166;  Collins  v.  Hatch,  Id.  523;  13  Mass.  274  j 

5  Mass.  547;  16  Mass;  144;  The  People  v.  Mayor  of  Brooklyn,  6 
Barb.  209;  Sutton's  Heirs  v.  City  of  Louisville,  5  Dana,  28;  Jacob 
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V.  City  of  Louisville,  9  Dana,  114 ;  Cii 
Heirs,  9  Dana,  513. 

Willey  &  Carey,  for  defendants,  fi 
State  V.  Ailing,  12  Ohio,  16 ;  State  < 
143;  Cincinnati  v.  Gwynne,  10  Ohio, 
16  Ohio,  574 ;  Bonsall  v.  Lebanon,  1 

Horace  Foote,  for  defendants.  Da: 
4  Wheat.  578 ;  2  Kent's  Com.  274 ; 
128]  23;  All  Saints  *Church  r.  Lov< 
sociation  v.  Baldwin,  1  Met.  359;  i 
Williams  v.  School  District,  etc.  21 
Mayor  of  Brooklyn,  4  Comst.  420. 

John  C.  Grannis  was  also  of  coan£ 

Ranney,  J.  The  complainant  in 
perpetual  injunction  against  the  coll 
three  distinct  grounds :  First  That 
was  assessed  was  not  passed  by  a  nui 
to  the  majority  of  a  legal  council, 
of  the  council,  in  making  the  aasessn 
charter  of  the  city  and  amendments  i 
illegal.  Third.  That  the  whole  pre 
of  sec.  4,  art.  8,  of  the  constitution  o 
of  those  propositions,  and  the  reasons 
in  which  they  are  stated. 

JF^rst  Was  this  ordinance  passed  b 
Prior  to  the  amendment  of  the  cit 
city  was  divided  into  three  wards, 
elected,  on  the  first  Monday  of  Marc 
men  <*  actually  residing  therein,"  an< 
to  be  chosen  from  the  city  at  large, 
in  any  one  ward.  These  twelve  pew 
ing  oflScer,  constituted  the  city  coui 
of  the  city  was  committed.  A  majoi 
to  pass  an  ordinance ;  and  by  an  ai 
concurrence  of  eight  at  least  was  mc 
eral  taxes  for  city  purposes.  Whetl 
an  assessment  of  this  character  it  is 
The  ordinance  in  question  was  passe 
and  was  voted  for  in  all  its  stages  1 
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icted  on  the  4th  day  of  that  month.  But  it  is  claimed  that  three 
these  members  were  ousted  from  their  offices,  having  been  thrown 
ut  of  the  wards  for  which  they  were  elected  by  the  amend-  [129 
mt  of  the  city  charter  passed  in  March,  1850.  Some  controversy 
ists  as  to  the  time  this  act  took  effect ;  but  we  see  no  reason  to 
ubt  that  it  took  effect  at  the  date  affixed  to  it,  which  was  March 
If  it  were  otherwise,  however,  it  would  not  alter  our  conclu- 
ms. 

By  the  fii*st  two  sections  of  this  act,  certain  territory  was  annexed 
the  city,  and  the  whole  was  divided  into  four  wards  by  specific 
undaries.  The  third  section  reads  as  follows  : 
"  The  number  of  counciimen  for  each  ward  hereafter  to  be  elected 
the  annual  charter  election,  shall  be  reduced  to  two,  and  the  an- 
lal  charter  election  of  said  city  shall,  after  the  present  year,  be  held 
I  the  first  Monday  of  April." 

No  provision  whatever  was  made  for  holding  any  elections  in  the 
lole  or  any  part  of  the  city  in  the  year  1850.  On  the  contrary, 
'  the  positive  terms  of  the  act,  the  first  election  under  the  now 
vmon  was  to  be  held  after  that  year.  Now  as  the  principal,  if 
>t  the  only  object  in  dividing  the  city  into  wards  was  for  election 
irposes,  we  feel  no  hesitation  in  postponing  all  such  provisions  of 
e  law  to  the  time  when  they  could  be  called  into  requisition  for 
at  purpose.  We  think  this  the  obvious  intention  of  the  act,  and 
3  are  sure  this  construction  gives  legitiYnate  effect  to  every  provi- 
m  in  it.  This  leaves  the  council  elected  March  4th,  1850,  the 
jally  constituted  council  of  the  city  for  that  year ;  nor  do  we 
ppose  that  this  alteration  of  the  wards  had  any  more  effect  upon 
em  than  an  alteration  of  the  legislative  districts  of  the  state,  he- 
re the  expiration  of  the  terms  of  the  sitting  members,  with  a  view 
a  future  election,  would  have  upon  the  latter.  The  object  would 
the  same  in  both  cases.  This  view  of  the  matter  disposes  of  the 
lestion;  but  if  it  were  otherwise,  we  are  still  equally  clear  that, 
bile  they  continue  to  act  de  facto  in  virtue  of  their  election,  their 
oceedings  would  be  valid  and  binding.  This  principal  has  been 
pressly  and  repeatedly  settled  by  the  ^supreme  court  of  [130 
b  state.  State  v.  Constable,  7  Ohio,  245  ;  State  v.  Ailing,  12  Ohio, 
;  State,  ex.  rel.  v.  Jacobs,  17  Ohio,  143. 

Second.  Were  the  proceedings  of  the  council  in  conformity  to 
e  charter  and  amendments?  To  a  clear  understanding  of  the 
fitters  arising  under  this  question,  it  is  necessary  to  recur  to  the 
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ninth  section  of  tho  city  charter,  passci 
thus  :  '*The  city  council  shall  have  powe 
defray  the  expense  of  grading,  paving, 
any  road,  street,  alley,  lane,  etc.,  &ya  disc 
the  land  and  ground  bounding  and  ahutt 
near  thereto^  in  proportion  to  the  benefit  a 
ground  or  land;  and  the  city  council  shal 
three  disinterested  judicious  freeholders  o 
cost  of  any  such  projected  improvement, 
on  the  land  and  ground  aforesaid  ;  and  it 
city  council  to  provide  by  ordinance  for  i 
zation  of  said  assessment ;  and  the  city  c 
one  or  more  newspapers  published  in  saii 
weeks,  of  the  improvement  to  be  made,  in 
aged  by  reason  of  such  improvement  ma 
in  the  office  of  the  city  clerk,  within  ton 
of  said  six  weeks'  notice ;  and  the  said  co 
ages,  if  any,  to  such  claimants,  and  shall 
of  the  improvement,  as  a  part  of  the  expe 
as  aforesaid ;  and  said  committee,  withi 
time  shall  have  expired  for  filing  claims  foi 
cause  the  council  shall  grant  them  furthei 
to  the  office  of  the  city  clerk,  setting  forth 
improvement,  including  the  damages  awai 
ants,  together  with  the  names  of  such  cla 
claim,  with  the  amount  awarded  them  se^ 
respective  names,  and  also  a  brief  desc 
grounds  upon  which  they  shall  have  asE 
131]  improvement,  etc. ;  and  the  city  c< 
direct  the  improvement  to  be  made,  sh; 
whose  duty  it  shall  be  to  deliver  therewith 
to  be  by  him  collected,  etc." 

By  subsequent  laws,  special  taxes  were 
ditor  of  the  county,  and  collected  as  othei 

The  first  exception  taken  to  the  action  ( 
should  have  appointed  the  committee  of 
and  have  recehred  their  report  before  pass 
structing  the  improvement;  when  in  fact 
the  same  time  and  by  one  section  of  the  o 
contended  that  this  is  so  expressly  pro^ 
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>  of  their  duties,  it  is  claimed  that  this  report  was 
e  information  of  the  council  before  providing  for 
section  is  not  free  from  ambiguity  upon  this  point; 
jpon  the  same  ground  assumed  by  counsel  for  com- 
brought  to  the  opposite  conclusion.  The  improvo- 
)e  "  projected."  By  whom  and  how  projected  ?  Evi- 
uncil,  and  we  know  of  no  more  appropriate  method 
heir  corporate  assent  than  by  ordinance.  By  the 
f  the  section,  after  this  the  committee  must  be  ap- 
first  duty  is  to  estimate  the  cost  of  the  improvement 
to  be  paid  claimants ;  and  tTien  to  assess  the  whole 
benefited.  The  ascertainment  of  the  cost  of  dam- 
pensable  predicate  upon  which  the  assessment  of  the 
tnd  must  of  necessity  precede  it.    The  whole  is  then 

council,  and  is  again  under  their  entire  control. 
r  the  committee,  they  are  put  into  the  possession  of 
roximating  to  reasonable  certainty,  as  to  the  cost 
nent.  If  they  are  unwilling  to  encounter  it,  they 
ler:  if  otherwise,  they  can  then  "order  and  direct*' 
r  to  cause  the  improvement  to  be  made ;  and  after 
s  corrected  and  equalized,  cause  the  same  to  be  re- 
iditor  and  placed  upon  the  duplicate.  This  clause 
y,  nay,  strictly  pursued. 

ected  that  no  sufficient  notice  ''^  of  the  improve-  [132 
B  "  was  given  to  claimants  of  damages,  in  pursuance 
ction.  The  notice  actually  given  was  the  publica- 
[lance,  with  the  word  "  notice"  prefixed.  It  is  no- 
r  pretended  that  the  complainant  had  any  claims 
that  he  was  in  any  way  injured  for  the  want  of  a 
It  is  difficult  to  see  how  he  can  make  this  objection 
efit,  or  how  it  can  add  anything  to  the  equity  of  his 
n  time  to  decide  this  question  when  those  who  have 
nplain. 

aimed  that  the  assessment  should  have  been  upon 
nding  on  the  whole  street,  whereas  it  appears  that 
upon  those  abutting  upon  the  part  of  the  street  im- 
lear  thereto."    We  do  not  understand  council  as 

a  part  of  a  street  might  not  in  this  manner  be  im- 
undertaking  the  whole,  but  they  insist  that  the  as- 
>e  upon  the  whole.  We  think  this  construction  en- 
8  11^ 
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tirely  inadmiBsible.  The  tax  is  upon  land  alone,  and  is  imposed 
upon  the  principle  of  charging  each  particular  tract  with  its  just 
proportion,  according  to  the  benefit  specially  accraing  to  it  from  the 
improvement.  The  owner  is  not  taxed  because  of  its  general  con- 
venience, bat  because  his  land  is  specially  enhanced  in  value.  Now 
this  street  may  be  a  mile  or  more  in  length,  and  the  lands  upon  it 
at  the  upper  end,  instead  of  being  enhanced  in  value,  may  bo  act- 
ually depreciated  by  the  increased  facilities  for  business  on  the 
part  improved.  It  would  be  little  less  than  absurd  to  hold  that  the 
legislature  intended  to  compel  these  lands  to  be  taxed,  while  those 
within  two  hundred  feet  of  the  improvement,  upon  streets  inter- 
secting it,  were  not  to  be,  because  lying  on  streets  called  by  other 
names ;  although  it  is  manifest  the  owners  of  the  latter  would  de- 
rive fourfold  advantage  from  it  over  the  former.  We  can  not  there- 
fore say  that  the  committee  in  the  exercise  of  their  discretion  did 
not  assess  all  the  lands  on  the  street  benefited  by  the  improvement; 
133]  and  as  it  is  not  pretended  *but  that  they  acted  in  good  faith, 
no  foundation  is  laid  for  controlling  that  discretion  by  this  court. 
But  we  think  the  charter  has  controlled  their  discretion,  in  a  manner 
entirely  consistent,  however,  with  their  action,  by  requiring  them  to 
make  the  assessment  upon  lands  abutting  the  improvement  "  or 
near  thereto."  If  the  council  have  power  under  the  general  words 
"  any  street,''  etc.,  in  the  first  clause  of  the  section  to  improve  a 
part  of  a  street,  as  appears  to  be  conceded,  it  seems  to  us  clear  that 
the  words  in  the  next  clause,  "  grounds  bounding  and  abutting  on 
such  street,''  confine  the  assessment  to  ground  on  the  part  of  the 
street  improved.  If  part  only  can  be  lawfully  improved,  that  part 
only  can  be  lawfully  taxed ;  and  this  we  are  satisfied  is  the  true 
meaning  of  the  law. 

It  is  next  insisted  that  the  assessment  was  far  too  much,  being 
for  $10,662,  when  in  fact  the  improvement  was  made  under  a  con* 
tract  entered  into  April  20th,  1850,  for  S10,000.  It  is  not  made  to 
appear  with  sufficient  clearness  to  base  judicial  action  upon,  that 
this  sum  covered  the  whole  cost  of  the  improvement;  but  if  it  did 
we  should  still  be  of  opinion  that  the  fact  alone  that  the  assessment 
exceeded  the  actual  expenditure,  unattended  by  any  circumstance 
•of  fraud  or  bad  faith  in  the  committee,  would  not  invalidate  the  tax. 
The  committee  was  appointed  March  26th,  1850,  and  for  aught  that 
appears  entered  upon  the  discharge  of  their  duties.  As  before 
stated,  the  first  step  to  be  taken  by  them  was  to  estimate  the  cost, 
114 
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etc.,  of  the  improvement ;  the  next  to  assess  the  property.  Now, 
all  this  might  have  been  done  before  the  council  had  made  any  con- 
tract for  its  construction,  or  had  even  determined  in  what  manner 
the  work  should  be  done.  At  all  events,  no  necessary  connection, 
by  law,  exists  between  their  duties  and  the  actual  construction  of 
the  work.  All  that  is  required  of  them  is  to  "estimate"  in  good 
faith  the  probable  cost  of  the  work,  and  upon  this  basis  the  tax  is 
levied.  This  estimate  in  ite  very  nature  may,  and  almost  unavoid- 
ably will,  vary  from  the  actual  expense  incurred.  Nor  does  this 
view  of  the  case  in  the  least  impair  *thc  authority  of  the  [134 
cases  of  Jonas  v.  Cincinnati,  18  Ohio,  318,  and  Eeed  v,  Toledo,  Id. 
161,  relied  upon  by  complainant's  counsel.  In  each  of  those  cases 
a  part  of  the  assessment  was  made,  as  appeared  by  the  ordinance, 
for  purposes  not  authorized  by  the  charter,  and  this  was  very  cor- 
rectly held  to  render  the  tax  illegal. 

Some  other  considerations  of  minor  importance  are  suggested  by 
counsel;  but  without  entering  into  an  extended  examinatioui  of 
them,  it  will  suffice  to  say,  that  we  are  all  of  opinion  that  they  fur- 
nish no  ground  for  the  relief  prayed  for,  and  we  are  entirely  satis- 
fied that  the  requirements  of  the  charter  have  been  duly  observed 
in  making  the  assessment. 

Third.  The  next  question  arising  is.  Was  the  charter  itself  con- 
sistent with  the  first  constitution  of  this  state,  under  which  these 
proceedings  were  had?  To  show  that  it  was  not,  two  sections  of 
that  instrument  are  invoked.    They  are  as  follows  : 

Art.  8,  sec.  4.  "  Private  property  ought  and  shall  ever  be  held 
inviolate,  but  always  subservient  to  the  public  welfare ;  provided  a 
compensation  in  money  be  made  to  the  owner." 

Art  8,  sec.  28.  ^'  To  guard  against  the  transgression  of  the  high 
powers  which  we  have  delegated,  we  declare  that  all  powers  not 
hejeby  delegated  remain  with  the  people." 

Each  of  these  sections  contains  very  important  provisions  which 
it  is  the  right  of  every  citizen  to  invoke,  and  the  duty  of  the  judi- 
cial tribunals  to  guard  with  scrupulous  fidelity.  The  section  last 
quoted  guards  against  the  exercise  of  powers  not  delegated  by  any 
department  of  the  government.  The  powers  delegated  to  separate 
departments  are  legislative,  executive  and  judicial,  without  any 
attempt  at  specific  enumeration.  Each  of  these  departments  can 
exercise  such  power,  and  such  only,  as  falls  within  the  scope  of  the 
express  delegation.    Hence,  we  have  alreaded  decided  in  the  case 
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of  the  Cincinnati,  Wilraingtoi 
missioners  of  Clinton  County 
135]  general  aBserably  "  not 
isiative  power  is  as  clearly  \ 
Does  this  section  fall  within 
and  improving  the  streets  of 
and  emphatically  public  chai 
the  other  states,  has  always  c 
ized  the  counties,  towns  and 
spective  limits ;  and  it  is  nov 
undoubted  powers  of  the  le^ 
ble  means  to  attain  this  end, 
to  levy  and  collect  taxes,  muf 
out  land  to  locate  them  upon 
tion.  But  neither  of  these  ri 
istence  of  a  rightful,  consti 
which  they  may  be  referred 
taken  or  taxes  levied.  And 
which  one  of  these  two  right 
question  fall,  and  to  consider 
fixed  upon  the  exercise  of  eac 
for  legitimate  ends.  The  rig 
taxation^  both  alike  involve  t 
in  both  compensation  is  mad< 
first  case  it  must  be  made  in  i 
the  section  first  recited,  and 
vision  it  can  not  be  sustaine 
payer  "  is  supposed  to  receiv 
tion  which  government  afPbrc 
in  the  increase  of  the  value  c 
the  government  applies  the  n 
I?.  Mayor,  etc.,  of  Brooklyn,  4 

But  here  the  analogy  ends 
between  the  two,  I  can  not  d 
Mr.  Justice  Euggles,  in  the  c 
136]  •"  Taxation  exacts  m 
and  for  their  respective  shar 
den." 

"  Private  property  taken  fc 
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8  or  corporate  bodies.  However  absolute  the 
1  may  be,  it  is  still  in  the  natare  of  that  right 
»rtion  of  the  public  burdens ;  and  that  portion 
by  the  legislature.  This  vital  power  may  be 
Bst,  wisdom,  and  justice  of  the  representative 
J  with  its  constituents,  furnish  the  only  eeciirity 
xcessive  taxation,  as  well  as  against  unwise 
^ain,  in  McCuUooh  v.  Maryland,  4  Wheat.  428, 
tions  are  found  coming  from  the  same  high 

it  the  power  of  taxing  the  people  and  their 
to  the  very  existence  of  government,  and  may 
ised  on  the  objects  to  which  it  is  applicable, 
bo  which  the  government  may  choose  to  carry 
y  against  the  abuse  of  this  power  is  found  in 
government  itself.  In  imposing  a  tax,  the 
n  its  constituents ;  this  is,  in  general,  a  suffi- 
\i  erroneous  and  oppressive  taxation.  The 
>fore,  give  to  their  government  a  right  of  taxing 
property;  and  as  the  exigencies  of  the  gov- 
imited,  they  prescribe  no  limits  to  the  exercise 
confidently  on  the  interest  of  the  legislature 
e  of  the  *con8tituents  over  the  representatives 
t  its  abuse." 

ver  to  tax  necessarily  involves  the  right  to 
ty  upon  which  it  is  to  be  levied — in  other 
be  tax.  And  except  in  cases  where  the  pro- 
lorable,  and  it  is  really  and  substantially  an 
of  eminent  domain,  the  judicial  tribunals  can 
e  legislative  discretion,  however  erroneous  it 
xpressly  so  decided  in  the  case  before  cited 
i  has  in  effect  been  so  held  in  this  state  in  the 
Gwynne,  10  Ohio,  192,  and  Bonsall  and  wife 
418. 

it  of  the  complainant's  counsel  was  prepared, 
aced  upon  the  case  of  The  People  v.  Mayor, 
krb.  209,  in  the  supreme  court  of  New  York, 
lotice  this  case  further  than  to  say  that  it  is 
i  to  in  4  Comstock,  where  the  decision  of  the 
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mo  court  was  reversed,  and  the  conclosioDS  of  this  ease  fully 
ned  by  the  court  of  appeals. 

\  have  also  been  referred  to  the  cases  of  Sutton's  Heirs  v.  The 
of  Louisville,  5  Dana,  28;  Jacob  v.  Louisville,  9  Dana,  114; 
Dity  of  Lexington  v.  McQuillan's  Heirs,  Id.  513,  in  the  court 
peals  of  Kentucky.  Without  entering  into  an  extended  ex- 
ation  of  these  cases,  we  do  not  think  they  can  be  carried  to 
stent  claimed  for  them ;  but  if  they  could,  they  must  be  re- 
3d  as  very  much  restricted  by  the  subsequent  decisions  of  that 
,  and  especially  by  the  case  of  Slack  et  al.  v,  Maysville  and 
Dgton  E.  E.  Co.,  decided  in  1852. 

the  whole,  we  are  of  opinion  that  the  injunction  should  be 
ived,  and  the  bill  dismissed. 

BiU  dismissed. 


Edmund  Clark  v.  The  City  of  Cleveland  and  others.  [139 

IS  was  also  a  bill  to  enjoin  the  collection  of  an  assessment  made 
r  the  ordinance  referred  to  in  the  preceding  case, 
e  facts  are  the  same  substantially  as  in  Scovill  v.  The  City  of 
iland,  and  the  opinion  in  that  case  disposes  of  this. 
\hop,  Backus^  and  Noble,  for  complainant. 
race  Foot,  Willey  &  Carey,  and  John  C.  Qrannis,  for  defendants. 

Bill  dismissed. 


Perry  D.  Veach  v,  Benjamin  Elliot. 

lird  and  fourth  sections  of  the  statute  for  the  prevention  of  gaming  ap« 

y  as  well  to  betting  on  elections  as  to  any  other  bet. 

ct  to  punish  betting  on  elections,  and  the  act  more  effectually  to  prevent 

imbling,  have  operated  to  supersede  a  portion  of  the  seventh  and  eighth 

ictions  of  the  gaming  act,  but  have  not  repealed  other  sections  of  that 

atute. 

IS  is  a  writ  of  error  to  the  common  pleas,  reserved  in  Licking 
;y,  by  the  late  supreme  court  for  decision  in  bank. 
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f  common  pleas  was  debt  under  the 
on  of  the  "  act  for  the  prevention  of 
I.  The  declaration  alleges  that  cue 
Qdant,  made  a  bet  on  the  result  of  the 
which  was  won  by  defendant,  and  the 
>aid  over  to  him,  and  that  said  William 
ing  ♦suit  to  recover  it  back  within  six 
the  statute. 

was  a  general  demurrer,  which  was 
as,  and  judgment  rendered  for  defend- 

n  person. 

fendant  in  error :  -Thomas  v.  Cronise, 


r  question  arising  is  whether  there  is 
Mn  a  case  of  this  kind, 
it  in  error,  it  is  contended  that  the 
gaming  does  not  apply  to  betting  on 

statute  provides :  '*  That  if  any  person 
game  or  games,  or  by  means  of  any  bet 
other  person  or  persons,  any  sum  of 
ae,"  etc.,  that  "  at  any  time  within  six 
and  payment,  etc.,  the  person  losing 
le  in  an  action  of  debt." 
ict  provides  that  if  any  person  or  per- 
thing,  shall  fail  to  bring  suit  for  six 
any  person,  by  such  action,  to  bring 
I.  Swan's  Stat.  427. 
lite  is  general,  comprehending  in  its 
^ager,  and  we  do  not  see  that  betting 
;hout  its  provisions.  We  suppose  the 
to  operate  on  and  render  void  the  re- 
ence  to  the  nature  of  the  future  event 
ad  relation. 

counsel  for  defendant  to  the  case  of 
54,  aa  a  decision  in  their  favor.  That 
or  the  purpose  of  recovering  property 
i  of  Governor  of  Ohio  in  1842.    The 
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opnrt  held  that  the  parties  *being  in  pari  delicto,  a  court  of  [141 
chancery  would  not  interfere.  This  is  a  well-established  principle 
of  jarisprudenco.  The  court,  however,  say,  after  placing  the  de- 
cision on  this  ground,  "  There  is  no  statute  which  gives  relief  in  a 
case  of  this  kind,  either  in  a  court  of  law  or  equity."  Now,  whilst 
we  concur  fully  in  that  decision,  we  can  not  acquiesce  in  this  dictum. 
It  is  to  be  observed,  that  this  statute  treats  the  subject  of  gaming 
and  betting  in  a  double  view ;  it  makes  all  contracts  of  that  kind 
void,  and  provides  that  the  money  which  may  have  been  lost  may 
be  recovered  back  by  an  action  of  debt.  The  seventh  and  eighth 
sections  make  betting  and  gaming  an  offense  to  be  prosecuted  by 
indictment  and  punished  by  fine.  These  penal  sections  have  been 
to  some  extent  superseded  by  the  statute  to  punish  betting  on  elec< 
tions,  Swan's  Stat.  254,  and  the  statute  "  more  effectually  to  prevent 
gambling,"  44  Ohio  L.  10,  Curwen's  Rev.  Stat.  Chap.  626,  by  which 
these  oflfenses  are  made  more  highly  penal ;  but  the  other  sections 
of  the  gaming  act,  under  which  this  suit  is  brought,  still  remain 
in  full  force.  We  think,  then,  that  the  court  of  common  pleas  erred 
in  sustaining  the  demurrer  to  the  declaration.  The  judgment, 
therefore,  will  be  reversed. 

Judgment  reversed. 


,<t^ 


Norman  C.  Baldwin  et  al.  v.  The  President,  Directors  and 
Company  of  the  Bank  of  Massillon. 


Where  a  deed  of  conveyance  for  several  tracts  of  land  was  delivered  by  grantor 
to  grantee  or  his  agent,  who  acknowledged  the  receipt  of  the  same,  but  in 
so  doing  added  a  condition  that  the  deed  should  be  received  in  satisfaction 
of  a  bond  of  the  grantor  and  others,  held  by  the  grantee,  in  case  the 
grantor's  title  to  the  premises  mentioned  in  the  deed  should  be  found  on  an 
examination  of  the  records  to  be  good,  and  the  grantee,  after  retaining  the 
deed  for  some  months,  and  ascertaining  that  the  title  was  defective  as  to 
part  of  the  lands  described  in  the  deed,  handed  the  deed  back  to  the 
*grantor  or  his  co-obligor  in  the  bond,  the  title  to  that  part  of  the  [142 
lands  of  which  the  grantor  was  seized,  passed  to  the  grantee,  and  was  not 
reconveyed  by  the  mere  return  of  the  deed. 

Where  the  court  of  common  pleas  erred  in  ruling  as  to  a  material  fact  in  the 
defense,  and  the  bill  of  exceptions  does  not  profess  to  show  all  the  evi- 
dence, so  as  to  enable  this  court  to  ascertain  that  the  defendants  were  not 
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)ed  by  such  erronoous  ruling,  a  judgment  against  the  defendants 
reversed. 

o  the  common  pleas  of  Summit  county,  reserved  by  the 
ne  court  on  the  circuit,  for  decision  by  the  court  in  bank, 
on  in  the  court  below  was  debt  on  a  bond  made  by  Nor- 
ildwin  and  Frederick  Baldwin  as  principal  debtors,  and 
amphrey  as  surety,  to  the  bank  of  Massillon. 
Bndants  pleaded  in  bar: 
Ton  est  factum. 

That  on  1st  January,  1843,  Frederick  Baldwin,  one 
mdants,  delivered  to  the  Bank  of  Massillon  "  a  certain 
mveyance,  containing  the  usual  and  full  covenants  of 
and  seizin — executed  by  himself  and  wife — therein  and 
inveying  to  the  bank  certain  real  estate  in  fee  simple," 
e  city  lots  in  Ohio  City ;  44  acres  of  land  in  tract  82, 
3,  at  the  Rapids  of  the  Miami  of  Lake  Erie ;  the  south- 
er  of  section  22,  township  6,  north,  range  11,  in  Wood 
id  an  undivided  half  of  the  north  half  of  the  southwest 
section  27,  in  town,  range,  and  county  last  named,  "  in 
ction  and  discharge  "  of  the  amount  due  on  said  bond  ; 
id  deed,  and  the  premises  therein  mentioned  and  described^ 
;hen  and  there  accepted  and  received  in  full  satisfaction 
arge,"  etc. 
tin  tiff  replied  : 

iter^  to  tphe  plea  of  non  est  factum. 

le  plea  of  accord  and  satisfaction,  that  Frederick  Bald- 
not  deliver  the  said  deed  of  conveyance,  or  *con-  143 
id  several  premises  to  the  bank  in  full  satisfaction,'*  etc., 
the  bank  accept  and  receive  the  same  in  full  satisfaction 
irge,"  etc.,  concluding  to  the  country, 
se  was  tried  to  a  jury  on  these  issues,  and  resulted  in  a 
d  judgment  in  favor  of  the  bank,  for  $6,340.29,  and  costs, 
exceptions  was  taken  during  the  trial,  from  which  it  ap- 
b  on  the  12th  of  December,  1840,  the  plaintiffs  in  error 
p  bond  to  the  Bank  of  Massillon  for  $3,889.75,  payable  in 
8,  with  interest.  On  the  24th  of  January,  1843,  the  bond 
unpaid,  Frederick  Baldwin,  one  of  the  makers  (in  accord- 
an  arrangement  previously  made,  and  hereinafler  stated), 
rker  Handy,  cashier  of  the  bank,  a  deed,  with  the  usual 
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venants  of  warranty  and  seizin,  made  by  himself  and  wife,  and 
lich  purported  to  convey  to  the  bank  in  fee  simple  the  various 
emises  mentioned  in  the  plea  of  accord  and  satisfaction.  Upon 
0  receipt  of  the  deed,  Handy  addressed  a  letter  to  Baldwin,  ex- 
essing  the  exact  arrangement  between  them,  which  constitutes 
e  accord  relied  on  by  the  plaintiffs  in  error,  and  is  as  follows  : 

Bank  op  Massillon,  Jan.  24,  1843. 
"  Dear  Sir  : — I  have  this  day  received  a  deed  executed  by  your- 
If  and  wife,  for  the  following  lots  of  land :  (here  follows  an  enu- 
eration  of  the  same  premises  described  in  the  plea).  The  above 
nds  we  are  to  receive  for  the  payment  of  a  certain  bond,  dated 
30.  12,  1840,  for  83,889.75,  and  interest  from  date,  which  now 
aounts  to  $4,381.84.  Said  bond  is  signed  by  N,  C.  Baldwin, 
Baldwin,  and  Van  E.  Humphrey.  The  above  land  is  to  be  rd* 
wed  for  the  liquidation  of  said  bond^  if  upon  the  examination  of  the 
cords  the  title  is  found  to  be  good  and  unquestionable  to  all  of  said 
lets  or  parcels  of  land.  I  shall  be  at  your  place  this  week,  and  will 
11  and  see  you. 

P.  Handy,  Cashier. 
"  F.  Baldwin,  Esq." 

At  the  time  of  this  conveyance,  neither  Frederick  Baldwin  nor 
s  wife  had  a  good  title  to  all  of  the  several  tracts  of  land  men- 
)ned  in  the  deed.    On  the  receipt  of  the  deed.  Handy  *sent  [144 
to  Messrs.  Spink  &  Hosmer  of  Wood  county,  in  which  all  the 
nds  but  the  Ohio  City  lots  were  situated,  with  instructions  to  ex- 
aine  the  title  to  the  lands  in  that  county,  and  if  they  found  it  to 
>  good,  to  have  the  deed  recorded — otherwise  to  have  it  returned 
ithout  record.     Finding  the  title  to  be  defective,  Messrs.  Spink  & 
osmer  withheld  the  deed  from  record,  retaining  it,  however,  for 
further  instructions  from  Handy.    The  Baldwins  were  notified  that 
the  title  was  defective,  and  they  promised  to  have  it  made  good  ; 
but  in  August  or  September  of  the  same  year,  the  title  to  a  part  of 
the  lands  still  being  imperfect,  Handy  delivered  the  deed  to  Nor- 
man C.  Baldwin,  in  the  presence  of  Fredrick  Baldwin. 
The  court,  among  other  things,  charged  the  jury  : 
"  That,  under  the  plea'  of  accord  and  satisfaction,  as  interposed 
in  this  case,  it  was  incumbent  on  the  defendants  to  show,  to  the 
satisfaction  of  the  jury,  that  Baldwin  and  wife,  or  one  of  them,  had 
a  good  title  to  all  of  the  lands  described  in  their  said  deed  to  the 
plaintiff,  at  the  time  of  their  execution  and  delivery  of  the  convoy- 
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not  convey  lands  to  which  the  grantors 

did  legal  delivery,  so  as  to  vest  title  in 
3re  necessary :  a  delivery  of  the  deed  by 
,  with  intent  to  deliver,  and  an  accept- 
tee,  with  intent  to  accept;  for  no  man 
without  his  acceptance,  either  expressed 

cord  and  satisfaction  rests  upon  the  agree- 
iot  in  the  simple  reception  of  property, 
)nveyance  by  Baldwin  and  wife  to  the 
of  the  lands  mentioned  in  their  deed 
such  part  vested  in  the  plaintiff),  would 
)  bond,  unless  such  was  the  agreement  of 
existence  or  non-existence  of  such  agree- 
ct  for  the  jury." 
ndants  requested  the  court  to  charge  the 

that  defendant,  Fredrick  Baldwin,  in 
the  purpose  of  paying  the  bond  on  which 
ivered  to  the  plaintiffs  a  duly  executed 
ife  to  plaintiffs,  of  land,  which  deed  the 
an  understanding  and  agreement  between 
the  condition,  declared  by  the  *plaintiflfe 
jhould  pay  and  satisfy  said  bond,. if,  upon 
s,  the  title  to  all  of  said  lands  should  be 
B  it  should  not  operate  as  a  satisfaction — 
ulated  or  declared,  did  not  prevent  the 
iwin  and  wife  to  plaintiffs,  eo  instanti,  of 
lad  in  the  lands  described  in  the  deed, 
ivest  the  plaintiff  of  such  title,  and  re- 
he  discovery  of  defects  in  the  title,  to  a 
re  return  of  the  deed  to  the  grantor  was 
it  was  necessary  to  the  restoration  to 
)h  portion  of  the  lands  as  he  had  a  good 
conveyance  to  plaintiffs,  that  plaintiffs 
delivered  to  said  Baldwin,  in  due  form 
conveying  to  him  such  title  as  plaintiffis 
eived  from  said  Baldwin  and  wife. 
ds  that  no  such  re-conveyanco  or  release 
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was  made  by  plaintiffs  to  said  Baldwin  before  the  commencement 
of  this  suit,  the  effect  in  law  of  thus  retaining  the  title  to  sach  por- 
tion of  said  lands  as  the  grantors,  Frederick  Baldwin  and  wife,  had 
and  conveyed  to  plaintiffs  (though  not  covering  all  the  lands  men- 
tioned and  intended  to  be  conveyed  in  said  Baldwin's  deed  lo 
plaintiffs),  woald  be  to  fasten  upon  the  plaintiffs  such  title  and 
lands  as  were  transmitted,  in  manner  aforesaid,  from  Baldwin  and 
wife  to  plaintiffs,  as  being  by  implication  or  operation  of  law  ac- 
cepted and  received  by  plaintiffs  in  satisfaction  of  said  bond,  and 
would  amount  in  law  to  a  waiver  by  plaintiffs  of  conditions  agreed 
upon  or  declared  in  relation  to  the  validity  of  the  title  to  all  of 
said  lands  upon  which  plaintiffs  would  accept  said  deed  from  Bald- 
win and  wife  in  satisfaction  of  said  bond. 

H.  That,  although  the  jury  should  find  that  said  deed  was  re- 
ceived by  plaintiffs  with  an  express  condition  (but  not  inserted  in 
the  deed)  that  it  should  apply  in  satisfaction  of  said  bond  only  in 
case  that  a  good  record  title  to  all  of  the  lands  embraced  in  said 
deed  should  be  found,  on  examination  of  the  records,  to  exist,  it 
was  incumbent  on  the  plaintiffs  before  commencing  this  suit,  at 
least  to  have  restored  or  tendered  said  deed  back  to  Baldwin ;  that 
a  return  of  the  same  to  Korman  C.  Baldwin,  though  in  the  presence 
of  Frederick  Baldwin,  was  not  sufiScient  for  that  purpose ;  and  in 
the  absence  of  proof  of  such  restoration  to  Frederick  Baldwin,  the 
plaintiffs  are  estopped  from  denying  that  said  deed  was  accepted 
and  received  in  satisfaction  of  said  bond." 

But  the  court  charged  the  jury  on  the  points,  so  as  aforesaid 
made  by  defendants'  counsel,  as  follows : 

First.  "  That  no  title  would  be  transmitted  from  Baldwin  and 
wife  to  plaintiffs,  of  any  portion  of  said  lands  at  the  instant  of  de- 
livery, under  such  circumstances  or  conditions." 

Upon  the  second  and  third  points  the  court  charged  "  that  if  the 
title  to  any  portion  of  the  lands  embraced  in  said  deed  was  defec- 
tive, it  was  not  incumbent  on  plaintiffs  to  convey  to  said  Baldwin, 
before  commencing  suit,  such  ^title  as  plaintiffs  might  have  [146 
received  (if,  in  fact,  a  title  to  some  portion,  but  less  than  the  whole 
of  said  lands  did  pass  to  said  plaintiffs);  nor  would  their  retaining 
such  title  to  any  portion  less  than  the  whole  of  the  lands  described 
in  the  deed  amount  in  law  to  an  acceptance  of  the  same  by  plain- 
tiffs in  satisfaction  of  said  bond ;  nor  would  it  be  a  waiver  of  any 
condition  in  relation  to  the  title,  upon  which  plaintiffs  accepted 
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d ;  inasmuch  as  it  would  amount  to  only  a  part  execution 
iccord." 

ae  fourth  point  the  court  charged  "  that  if  the  title  to  any 
of  the  land  embraced  in  the  deed  were  defective,  it  '.vould 
incumbent  on  plaintiffs,  before  commencing  the  suit,  to  re- 
tender  said  deed  to  any  one ;  and  they  would  not,  by  reason 
c  having  neglected  to  return  or  tender  said  deed  to  said 
ick  Baldwin,  be  estopped  from  denying  that  they  had  ac- 
and  received  said  deed  in  satisfaction  of  said  bond." 
charge  of  the  court  as  above  given,  and  the  refusal  to  charge 
ested,  are  now  assigned  for  error. 
'irchard,  for  plaintiff  in  error. 

vests  the  moment  a  deed  is  placed  in  the  hands  of  grantee 
tent  to  furnish  a  muniment  of  title.    2  Greenleaf  *s  Cruise, ' 
2  Deed,  ch.  2. 

>  vests  by  delivery  of  a  deed,  and  is  not  divested  by  return - 
immediately  to  the  grantor.    8  Ohio,  81 ;  2  Id.  266 ;  1  Id. 

Kirkum,  on  the  same  side.     Blackburn's  Lessee  v,  Black- 
Ohio,  81 ;  2  Black  Comm.  309;  Unger  v,  Wiggins,  3  Rawle, 

<&  Wolcottj  for  defendant  in  error. 

defense  of  accord  and  satisfaction  rests  upon  the  agreement 

parties,  and  not  on  the  simple  conveyance  or  acceptance  of 

y.     1  Saund.  PI.  &  Bv.  23 ;  3  Steph.  Comm.  273 ;  Chitty's 

;  1  Brigh.  W.  C.  602 ;  7  Ad.  &  El.  134;  4  Denio,  418. 

ccord  in  part  executed  is  not  a  bar.    The  satisfaction  agreed 

it  be  fully  performed  to  constitute  a  defense.    6  Wend.  390  ; 

,394. 

he  later  authorities  concur  in  declaring  that,  to  vest  title  in 

ntee,  the  deed  must  not  only  be  delivered  to,  but  accepted 

)y  him.     1  Johns.  Cas.  114 ;  12  Johns.  ♦418 ;  20  Johns.  187; 

619 ;  1  Barb.  617  ;  12  Mass.  476 ;  3  Met.  275. 

ough  a  deed  may  operate  as  against  the  grantor  by  a  pre- 

acceptance  until  a  dissent  or  disclaimer  appears,  it  then  be- 

noporative  and  void.     2  Vent.  198 ;  3  Prest.  Abst.  104 ;  6 

fc  S.  331 ;  12  Mass.  476  ;  2  Wend.  317. 

t  shall  amount  to  a  delivery  or  an  acceptance  of  a  deed,  so 

iss  title,  depends  mainly  on  the  circumstances  and  intentions 

parties,  and  is  a  question  of  fact  for  the  jury.    2  Barn.  & 
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Ores.  82 ;  2  Mass.  452 ;  5  Con.  555 ;  13  Pick,  75 ;  1  Penn.  32 ;  7  Ohio, 
part  2,  50. 

72.  P.  Spalding  J  for  plaintiff  in  error  in  reply.  Under  the  plea 
of  accord  and  satisfaction  it  was  not  incumbent  on  the  defendants 
below  to  show  that  Baldwin  had  a  good  title  to  all  the  lands  do- 
scribed  in  his  deed  at  the  time  of  its  execation  and  delivery,  ^ead 
V.  Bartlett,  19  Pick.  273. 

If  the  party  has  a  remedy  to  compel  the  performance,  an  accord 
with  promise  to  perform  is  good.  Comyn's  Digest,  title  Accord, 
b.4. 

Such  title  as  Frederick  Baldwin  had  in  the  lands  mast  of  neces- 
sity have  passed  to  the  bank  at  the  instant  of  delivery  of  the  deed. 
The  court  erred  in  saying  to  the  jury  that  no  title  would  be  trans- 
mitted from  Baldwin  of  any  portion  of  the  lands,  if  the  title  to  any 
part  failed. 

.  The  deed  was  in  the  hands  of  the  grantee,  with  the  consent  of  the 
grantor,  and  with  his  intent  that  it  should  operate  as  a  muniment 
of  title  to  the  grantee.  This  was  a  delivery  in  the  law.  "  In  tradi- 
tionibus  chartarum  non  quod  dictum,  sed  quod  actum  est,  inspiciturJ' 

It  was  also  error  in  the  court  to  say  that  plaintiffs  below  need  not 
reconvey  to  Baldwin  such  title  as  they  might  have  received  in  the 
lands,  if  the  title  to  any  part  was  defective  before  commencing  suit 
on  the  bond. 

Bartlsy,  J.  The  court  of  common  pleas  clearly  erred  in  ruling 
that,  under  the  circumstances  and  conditions  stated  in  *the  [148 
first  request  of  defendants,  no  title  would  be  transmitted  from 
Baldwin  and  wife  to  the  bank  of  any  portion  of  the  lands  in  the 
deed  described.  The  deed  was  delivered  by  Baldwin  and  wife  to 
the  bank,  through  its  authorized  agent,  who  acknowledged  the  re- 
ceipt of  it.  The  condition  afSxed  by  the  stipulation  of  the  cashier 
did  not  affect  the  delivery  of  the  deed,  but  applied  only  to  the  ap- 
plication of  the  land  in  satisfaction  of  the  bond.  The  delivery  of  a 
-deed  by  a  grantor,  and  the  reception  of  the  same  by  the  grantee, 
as  such,  60  instantiy  passes  the  title  to  the  grantee,  so  far  as  the 
grantor  is  capable  of  conveying  it.  It  has  been  held  that  the  de- 
livery of  a  deed  as  an  escrow  must  be  to  a  third  person  ;  for  if  the 
grantor  delivers  a  deed  to  the  grantee  himself,  to  whom  it  is  made 
as  an  escrow  upon  .certain  conditions,  the  delivery  is  absolute,  and 
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vill  become  operative  immediately.     She 
;  Co.  Litt.  36,  a;  9  Rep.  137,  a;  Hob.  2^ 
did  not  make  Handy  his  agent,  to  hold  1 
the  bank;  on  the  contrary,  he  delivere 
the  grantee,  he  being  the  representativ 
ed  is  delivered  as  an  escrow,  it  is  the  gri 
terms  on  which  it  shall  pass  to  the  grant 
IS  a  deed.    But  here  the  delivery  by  Baldw 
te,  and  the  condition  was  prescribed  by 
)  bank,  and  with  express  reference  only  1 
land  in  satisfaction  of  the  bond. 
;  important  step  to  be  taken  by  the  defenc 
jpecial  plea,  was  to  show  the  execation  8 
nveying  the  lands  mentioned  to  the  bank, 
nd  wife,  not  having  legal  title  to  a  small 
^eyed  only  that  part  of  which  they  were 
ving  the  deed  with  covenants  of  warrai 
BO  acted  and  treated  the  deed  as  to  be 
lat  it  was  received  in  satisfaction  of  the  bo 
ivere  not,  perhaps,  such  as  to  allow  the  de 
^a  waiver  of  strict  performance  on  their 
istances  in  the  conduct  of  the  bank,  which 
ppel  to  the  bank  from  denying  the  satii 
it  well  have  been  insisted  upon  under  the 
the  bill  of  exceptions  does  not  profess  to 
his  court  can  not  undertake  to  say  that  i 
rejudiced  by  such  erroneous  ruling  by  the 
rors  are  assigned  for  the  reversal  of  the  jud 
:)t  deem  it  necessary  to  take  time  to  consi 

Judgr^ 


[JSSIONEBS  OF  THE    ROLLERSVILLE    AND    I 

s  Road  v.  The  Commissioners  of  Sandi 

ebruary  20, 1851,  to  create  the  Rollersville  and  Po 
id,  authorized,  but  did  not  require  the  levy  of  the 
the  commissioners  of  Sandusky  county. 
>rity  is  conferred  upon  a  public  officer,  to  be  exerc 
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tion,  and  where  no  act  has  been  done  by  bim  under  such  authority,  knd  no 
private  rights  have  intervened,  the  courts  can  not  compel  him,  by  manda- 
mus, to  exercise  such  discretionary  power. 

This  is  an  application,  for  a  peremptory  mandamus,  reserved  in 
Sandusky  county. 

The  relation  sets  forth  that  the  relators,  by  an  act  of  the  legisla- 
ture of  Ohio,  passed  February  20tb,  1851,  were  appointed  commis- 
sioners to  lay  out  and  establish  a  free  turnpike  road  in  the  counties 
of  Wood  and  Sandusky.  That  they  and  their  successors  in  office 
were  by  said  act  created  a  body  corporate,  by  the  name  and  style 
of  the  Eollersville  and  Portage  Free  Turnpike  Road.  That  said 
act  further  directed  the  county  commissioners  of  Wood  and  San- 
dusky counties,  annually,  at  their  June  session,  for  five  successive 
♦years,  to  levy  a  tax  for  the  construction  and  maintaining  of  [160 
said  road,  on  alt  lands  lying  within  one  mile  of  said  road,  on  eacb 
side  thereof,  at  the  rate  of  two  cents  per  acre ;  and  on  all  lands 
lying  more  than  one  mile  from  said  road,  and  within  two  miles 
thereof,  at  the  rate  of  one  cent  per  acre.  That  relators,  previous  to 
the  first  day  of  June  in  said  year,  had  been  duly  qualified  accord- 
ing to  law,  and  bad  frequently  requested  the  commissioners  of  San- 
dusky county  to  levy  said  tax,  which  they  have  ever  refused  to  do. 

To  this  relation  the  defendants  answer,  setting  forth :  That  said 
act  is  not  directory — merely  permissive.  Second,  that  the  same  is 
unconstitutional.  And  third,  that  the  act  has  been  repealed.  To 
this  return  the  relators  have  demurred ;  and,  on  a  motion  for  a 
peremptory  mandamus,  the  cause  was  reserved  for  decision  to  this 
court. 

Smith  &  Murray,  for  the  relators.  Cited,  Smith  on  Statutes,  727 ; 
3  Hill,  612 ;  Rex  v.  The  Mayor  of  Hastings,  1  Dowl.  &  R.  148 ; 
Rex  v.  Barlow,  2  Salk.  609;  Blackwoirs  case,  1  Vernon,  152;  Rex 
V.  Inhabitants  of  Derby,  Skinner,  370. 

Dickinson  dh  Hayne^  for  defendants. 

CoRWiN,  J.  The  second  section  of  the  act  of  February  20,  1851, 
provides  that  said  road  commissioners  "  shall  be  governed  in  all 
their  proceedings  by  the  provisions  of  the  act  for  laying  out  and  es- 
tablishing free  turnpike  roads,  passed  March  12,  1845,  and  the  acts 
amendatory  thereto,  except  so  far  as  the  same  may  be  modified  or 
changed  by  this  acf  And  the  language  of  the  3d  section  of  said 
act  is  as  follows : 

VOL.   £—9  129. 


Digitized  by  V:iOOQIC 


151, 152  SUPEEME  COXJET 

RoUersville  and  Portage  Free  ' 

•*  That  for  the  purpose  of  constructii 
eamo  in  repair,  the  county  commissioi 
dusky  and  Wood  are  hereby  authorij 
session,  for  five  successive  years,  to  lev 

There  is  no  other  provision  in  the  s: 
by  the  county  commissioners,  either  pe 
151]  the  first  question  presented  for  o 
the  provisions  of  the  third  section  o1 
such  tax  to  be  levied,  or  whether  th 
the  county  commissioners  to  levy  such 
must  bo  conceded  that  if  the  exercise 
law  to  the  discretion  of  the  county  co 
must  be  exercised  in  their  own  way,  a 
bility;  and  when  no  act  has  been  do 
thority,  and  no  private  right  has  inte 
tection,  no  other  tribunal  is  authorized 
trol  that  discretion,  whatever  differ( 
entertained  as  to  the  propriety  or  impi 
commissioners.  And  the  great  prote 
such  discretion,  or  the  failure  or  refuse 
motion  of  the  public  welfare,  is  found 
by  their  own  act,  to  change  the  officei 
is  vested. 

But  it  is  claimed  by  counsel  for  the  i 
mission  are  to  be  construed  as  imperat: 
lie  body  or  officers  have  been  clothed  1 
do  an  act  which  concerns  the  public  in 
persons ; "  and,  indeed,  in  some  of  the  ai 
employed  would  make  the  rule  as  broac 
but  such  a  rule  must  be  considered  wit 
circumstances  of  the  case  in  which  it  ii 

In  the  case  of  the  Mayor  of  the  Ci 
Hill,  612,  the  authority  of  the  public  o 
cised  as  to  devolve  upon  them  the  obligi 
for  the  paotection  of  the  rights  of  thir 

Under  a  general  authority  to  constri 
ers,  in  Pearl  street,  designed  for  condi 
water  running  in  and  upon  the  same,  a 
pair,  the  sewers  had  been  constructed  j 
152]  therein,  and  the  qaeBtioo  was  > 
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city  government,  having  exorcised  the  power  of  conetructiug  the 
sewers,  were  not  also  subjected  to  the  duty  of  keeping  the  same  in 
repair  and  free  from  obstructions  for  the  protection  of  the  adjacent 
property-holders.  We  think  it  was  properly  held  in  that  case  that 
such  obligation  had  devolved  upon  the  city  authorities ;  but  this 
case  is  clearly  distinguishable  from  that.  Here,  the  commissioners 
of  Sandusky  county  have  done  no  act  by  which  anyone  ma}"  be 
prejudiced.  The  legislature  has  "authorized"  them  to  levy  a  tax 
for  the  construction  and  maintenance  of  a  free  turnpike  road 
through  their  county.  They  have  simply  declined  to  exercise  the 
power  thus  conferred.  They  do  not  wish  to  construct  such  a  road 
by  such  means.  No  such  road  has  been  constructed  in  said  county. 
No  debt  or  liability  has  been  created  on  account  of  it,  and  they 
have  levied  no  tax  for  such  purpose. 

These  relators,  although  called  in  the  act  of  February,  1851,  a 
body  corporate,  are  subjected  to  the  provisions  of  the  act  of  March 
12,  1845,  by  which  they  are  required  to  give  bond  at  the  discretion 
of  the  county  commissioners,  to  take  an  oath  of  office,  make  annual 
statements  to  the  office  of  the  county  auditor,  and  undec  eertain 
circumstances,  are  removable  from  office  at  the  pleasure  of  the 
county  commissioners.  With  such  provisions,  it  can  hardly  be 
said  that  the  discretion  of.  the  county  commissioners  is  to  be  con- 
trolled and  regulated  by  the  discretion  of  the  road  commission- 
ers. 

These  relators  have  no  interest  in  the  free  turnpike  road,  except 
in  so  far  as  they  may  be  considered  as  representing  the  interests 
of  the  public.  It  is  in  fact  the  public  asking  a  peremptory  man- 
damus from  this  court  to  compel  their  own  agents  to  tax  them,  and 
it  is  a  sufficient  answer  to  this  request  to  say  that  they  may  build 
such  a  road  if  they  see  proper,  and  pay  for  it  in  such  mode  as  they 
may  deem  best ;  and  if  they  prefer  that  it  be  done  through  the 
agency  of  their  own  commissioners,  they  have  it  in  their  power  to 
select  commissioners  who,  under  the  authority  cqnferred  by  the 
legislature,  will  tax  thom  to  their  satisfaction. 

♦With  this  view  of  the  case,  it  is  unnecessary  to  notice  the  [153 
other  questions  argued  by  counsel.  It  is  unimportant  to  inquirp 
whether  the  commissioners  in  this  free  turnpike  road  have  a 
"  vested  right"  to  have  this  tax  levied,  which  can  not  be  interfered 
with  by  a  change  of  our  organic  law,  or  whether  the  rule  of  taxa- 
tion prescribed  by  these  acts  of  legislation  is  consistent  with  the 
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led  by  the  constitution  of  1851.  Such  questions  would 
if  the  commissioners  should  choose  to  exercise  the  powers 
)y  the  acts  of  the  legislature,  and  it  was  sought  to  restrain 
the  exercise  of  such  authority. 

Peremptory  mandamus  refused. 


Oliver  Loomis  r.  Platt  B.  Spencer  et  al. 

T\s  in  the  charter  of  the  •'  Lake  and  Trumbull  Plank  Bead  Com- 
pa&sed  February  14,  1849,  by  which  the  trustees  of  certain  town- 
e  respectively  authorized  to  subscribe  to  the  capital  stock  of  said 
y  if  a  majority  of  the  qualified  electors  of  the  townships,  reapec- 
issent  thereto,  is  not  in  contravention  of  the  constitution  of  1802. 
sasurer  who  seizes  property  to  pay  a  tax  assessed  without  any  color 
or  its  assessment,  or  under  an  unconstitutional  law  (which  is  the 

no  law)  is  liable  in  trespass. 

valid  law  provides  for  the  tax,  and  the  illegality  of  the  particular 
ant  is  owing  to  some  error  or  omission  of  those  charged  with  the 
m  of  the  law  prior  to  the  treasurer  being  call  upon  to  act  (that  is^ 

the  delivery  of  the  duplicate  to  him),  and  the  duplicate  i^  regular 
dce  and  duly  certifie4,  he  is. not  liable  for  collecting  the  tax.  In 
case  the  duplicate  affords  as  ample  protection  to  the  treasurer  as 
execution  regular  on  its  face  to  a  sheriff. 

of  the  tax-payer  is  against  the  person  or  persons  who  illegally  aa- 
tax  or  cau^e  it  to  be  done. 

'  "  The  Cincinnati,  Wilmington  and  Zanesville  Bailroad  Company 
^Jommissioners  of  Clinton  County,"  (ante,  p.  77,)  and  *•  The  Steuben, 
d  Indiana  Railroad  Company  v.  The  Trustees  of  North  Township^ 
n  County,"  (ante^  p.  105,)  approved  and  affirmed. 

a  writ  of  error  to  the  common  pleas  of  Aahtabula,  re- 

the  late  supreme  court  for  decision  in  hank. 

\e  facts  sufficiently  appear  in  the  opinion  of  the  court. 

fe  JJee^  for  plaintiff  in  error. 

i,  Chaffee^  Woodbury  &  Perkins^  for  defendants  in  error. 

Merrell,  10  Pick.  547 ;  4  Pet.  565 ;  3  Dall.  400  -,  4  Wheat. 
Tend.  69  ;  15  Conn.  497  ;  1  Bald.  C.  C.  74 ;  Smith's  Comm. 

&  WatU,  ?85;  10  Watt3,  66;  20  Wend.  281;  1  Kent's 
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Coram.  488;  8  Leigh,  154;  Id.  526;  15  Conn.  501;  9  Dana,  521; 
9  B.  Mun.  399 ;  Id.  335 ;  Id.  538 ;  9  N.  H.  271 ;  4  Har.  495 ;  6  How. 
672  ;  20  Wend.  382  ;  13  Pick.  61. 

Thurman,  J.  The  original  action  was  trespass  for  taking  a  cow 
belonging  to  plaintiff.  Plea,  not  guilty,  with  a  notice  of  justifica- 
tion, the  substance  of  which  is,  that  Spencer  was,  when,  etc.,  treas- 
urer of  Ashtabula  county,  and  Preston  &  Stevens,  the  other  defen- 
dants, his  deputies.  That  the  county  auditor,  in  pursuance  of  the 
statute,  on  August  31,  1849,  delivered  the  tax  duplicate  of  the 
county,  duly  certified,  to  said  treasurer,  for -him  to  collect  the  taxes 
assessed  thereon.  That  upon  said  duplicate  there  was  assessed 
against  the  plaintiff,  a  resident  tax -payer  of  Windsor  township  in 
said  county,  certain  taxes,  to-wit:  $10,021  on  his  real  estate,  and 
$4,093  upon  his  personal  property.  That  plaintiff  having  failed 
and  refused  to  pay  said  taxes,  or  any  part  thereof,  and  the  same  re- 
maining due,  Spencer,  as  treasurer  as  aforesaid,  by  his  said  depu- 
ties, distrained  said  cow  for  the  payment  thereof,  pursuant  to  the 
statute,  which  is  the  same  supposed  trespass  in  the  declar.ition  men* 
tioned,  all  of  which  took  place  before  the  annual  settlement  of  the 
treasurer  with  the  county  auditor  for  the  year  1849. 

Upon  trial,  a  verdict  was  rendered  for  the  defendants,  and  judg- 
ment being  given  thereon  the  plaintiff  tendered  a  bill  of  excep. 
tions  which  was  signed  and  sealed.  To  i*evcrse  said  judgment  this 
writ  is  prosecuted. 

By  the  bill  of  exceptions  it  appears  that  the  defendants  offered 
to  prove,  upon  the  trial,  their  official  character  afosesaid,  *and  [155 
that  the  cow  was  taken  and  distrained- for  the  payment  of  a  plank 
road  tax  assessed  against  the  plaintiff,  to  the  admission  of  which 
testimony  the  plaintiff  obje(ited,  but  his  objection  was  overruled 
and  the  testimony  given.  The  defendants  after  giving  further  tes- 
timony rested  in  chief,  whereupon  the  plaintiff  proved  that  prior  to 
the  taking  said  property  he  had  paid  all  the  taxes  assessed  against 
him  on  said  duplicate,  except  said  plank  road  tax.  He  then  offered 
to  prove  that  no  vote  had  been  taken  by  the  people  of  Windsor 
township  on  the  question  of  making  a  subscription  by  the  trustees 
of  said  township  to  the  capital  stock  of  the  "  Lake  and  Trumbull 
Plank  Koad  Company,'*  which  testimony  was  objected  to  by  the 
defendants,  and  the  objection  sustained  by  the  court. 
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e  being  closed,  the  plaiatiff  asked  the  court  to  instract 

3  act  of  February  14,  1849,  so  far  as  it  attempted  to 
taxing  of  the  people  of  said  township  for  the  pay- 
ubscription  to  the  capital  stock  of  said  company,  is 
al  apd  void,  and  affords  no  protection  to  an  oflScer 
to  collect  a  tax  from  them  under  its  provisions. 
•  the  legal  justification  of  the  treasurer,  in  the  collec- 
lank  road  tax  by  the  distress  and  sale  of  plaintiff's 
treasurer  is  bound  to  prove  that  the  provisions  of  the 
•ration  afbresaid,  so  far  as  the  same  required  the  as- 
lople  of  Windsor  township  to  bo  given  to  a  subscrip- 
pital  stock  of  said  company,  prior  to  any  such  sub- 
e  assessment  of  any  tax  therefor,  had  been  complied 

uctions  the  court  refused  to  give,  and  did  instruct  the 

id  act  of  incorporation  is  a  valid  and  constitutional 

svas  not  necessary  to  their  full  justification  for  the  de- 
ove  that  the  provisions  of  said  law,  or  any  of  them, 

what  appeared  on  the  face  of  said  *tax  duplicate, 
Dlied  with,  and  that  said  duplicate  was  sufficient  evi- 
ority  on  the  part  of  the  treasurer  to  collect  all  the 
ig  thereon, 
e  rulings  of  the  court,  refusal  to  charge  as  asked,  and 

given,  the  plaintiff  excepted,  and  the  same  matters 
fied  ftxr  error,  together  with  the  general  assignment 
t  was  given  ibr  the  defendants   instead  of  for  the 

itional  question  presented  by  the  record  is  the  same 
ivas  decided  at  the  March  term  of  this  court,  in  the 
I  Cincinnati,  Wilmington  &  Zanesville  R.  R.  Co.*  v. 
)f  Clinton  Co.,"  ante,  77,  and  The  Steubenville  &  Indi- 
;.  The  Trustees  of  North  Township,  Harrison  County 
wo  see  no  reason  to  depart  from  those  decisions, 
stimony  offered  by  the  defendants  and  objected  to  by 
was  plainly  proper  evidence  and  properly  admitted, 
of  the  court  to  permit  the  plaintiff  to  prove  that  no 
I  taken  by  the  people  of  Windsor  township  on  the 
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question  of  a  subscription  to  the  stock  of  said  company,  raisep  the 
point  on  which  the  decision  of  the  case  turns.  The  second  section 
of  the  act  of  incorporation  aforesaid,  authorized  the  trustees  of  cer- 
tain townships  to  subscribe  within  a  given  amount  to  the  capital 
stock  of  said  company.  The  third  section  authorizes  them  to  bor- 
row money,  or  issue  bonds  or  orders,  at  a  rate  of  interest  not  ex- 
ceeding six  per  centum  per  annum,  on  the  credit  of  the  township, 
in  order  to  pay  the  subscription.  The  fourth  section  provides  that 
"annually  in  each  and  every  year  after  such  subscriptions  shall 
have  been  made  by  any  township,  the  county  auditor  of  the  proper 
county  shall  levy  on  the  grand  list  of  said  township  such  taxes  as, 
together  with  the  tolls  arising  to  such  township  from  said  stock, 
will  pay  the  interest  of  such  loan,  or  bonds,  or  orders,  and  all  inci- 
dental charges  connected  therewith,  together  with  the  fifth  part  of 
the  principal  of  said  loan,  or  bonds,  or  orders  ;  and  to  enable  him 
so  to  do,  it  fihall  *bo  the  duty  of  the  township  trustees  annu-  [157 
ally  and  before  the  first  day  of  June  in  each  year,  to  report  to  the 
proper  county  auditor  the  amount  of  their  loans,  or  bonds,  or 
orders  unpaid,  and  the  amount  of  their  tolls  aforesaid,  and  such 
other  information  as  such  auditor  shall  require,  necessary  for  the 
purpose  aforesaid ;  and  on  failure  of  said  trustees  so  to  do,  such 
auditor  shall  levy  a  sufficient  tax  as  aforesaid,  predicated  on  the 
original  amount  so  subscribed  for  the  particular  township,  or  on 
the  last  report  of  the  trustees  thereof,  as  the  case  may  be,  and  with- 
out regard  to  the  tolls  received. 

Sec.  5  provides  that,  "  The  tax  so  assessed  shall  be  placed  on  the 
county  duplicate  and  collected  as  in  other  cases,  and  the  proceeds 
held  by  the  county  treasurer  subject  to  the  control  of  the  town- 
ship trustees  for  the  purposes  aforesaid." 

Bee.  9  provides  "That  no  subscription  shall  be  made  by  the 
trusiees  of  any  township  without  the  assent  of  the  people,  to  be 
signified  by  a  vote  of  the  qualified  electors,  in  the  manner  therein 
prescribed ;"  and, 

Sec.  10  requires  the  return  of  the  vote  or  election  to  be  made  to 
the  county  auditor  within  two  days  after  such  vote. 

It  is  not  denied  that,  in  the  case  under  consideration,  a  subscrip- 
tion to  the  capital  stock  of  said  company  was  made  by  the  trustees 
of  Windsor,  nor  that  the  county  auditor  assessed  a  tax  in  the 
manner  pointed  out  by  said  charter,  nor  that  he  delivered  the  du- 
plicate properly  certified  to  the  county  treasurer  for  collection  ; 
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nor  is  it  pretended  that  the  treasurer  acted  in  bad  faith  or  with 
knowledge  of  any  fact  making  said  tax  illegal ;  but  it  is  alleged 
(and  for  the  purposes  of  this  suit  it  must  be  admitted)  that  said 
Bubsci'iption  was  unauthorized  by  a  vote  of  the  electors  of  Windsor, 
and  the  question  is  whether  this  fact  renders  the  treasurer  and  his 
deputies  liable  to  an  action  of  trespass  for  distraining  the  plaintifTs 
property. 

That  a  treasurer  who  seizes  property  to  pay  a  tax  assessed,  with- 
168]  out  any  color  of  law  for  its  assessment,  or  under  an  *nncon- 
stitutional  law  (which  is  the  same  as  no  law),  is  liable  in  trespass 
seems  to  have  been  decided  in  McCoy  v.  Chillicothe,  3  Ohio,  370, 
and  impliedly  admitted  in  Eagnet  v.  Wade,  4  Ohio,  and  wo  have  no 
doubt  that  such  is  the  law. 

But  that  he  is  so  liable  where  a  valid  law  provides  for  the  tax, 
and  the  illegality  of  the  particular  assessment  is  owing  to  some 
error  or  omission  of  those  charged  with  the  execution  of  the  law 
prior  to  the  treasurer's  being  called  upon  to  act,  that  is,  prior  to 
the  deliveiy  of  the  duplicate  to  him,  has  never  been  held  in  Ohio, 
BO  far  as  we  have  been  able  to  ascertain,  ^or  do  we  see,  either 
upon  principle  or  authority,  why  he  should  be  liable  in  such  a  case, 
while  the  reasons  for  a  contrary  opinion  seem  to  us  quite  satisfac- 
tory. He,  like  every  one  else,  is  bound  to  know  the  law,  and  if  he 
seize  property  to  pay  a  tax  wholly  unprovided  for  by  law,  or  pro- 
vided for  only  by  an  unconstitutional  law,  it  is  right  that  ho  should 
be  held  liable.  There  is  as  much  reason  in  such  a  case  for  sustain- 
ing an  action  against  him  as  against  any  other  officer,  and  the  tax- 
payer ought  not  to  be  remediless.  But,  on  the  other  hand,  ho  is 
not  bound  to  know  all  the  facts  that  have  occurred,  or  omissions 
of  duty  that  have  taken  place  prior  to  the  time  fixed  by  the  law 
when  his  duties  in  the  premises  commenced.  He  is  not  called  upon 
to  act  until  the  duplicate  is  delivered  to  him,  and  when  it  is  so 
delivered,  duly  certified  and  apparently  legal  on  its  face,  the  law 
requires  him  to  collect  the  taxes  therein  assessed,  and  is  as  manda- 
tory upon  him  as  a  writ  of  execution  is  to  a  sheriff,  and  ought,  in 
general,  to  be  an  equal  protection.  In  Taylor  v.  Alexander  et  al., 
G  Ohio,  147,  the  court  said  :  **  The  principle  is  well  established,  that 
executive  officers,  being  obliged  to  execute  process,  are  protected 
in  the  rightful  discharge  of  their  duty,  provided  the  process  issued 
from  a  court  or  magistrate  having  jurisdiction  of  the  subject- 
matter.  And  if  the  magistrate  proceed  unlawfully  in  issuing  the 
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process,  he,  and  not  the  executive  officer,  will  be  liable  for  the  in" 
jury." 

*And,  again:  "It  does  not  comport  with  law  or  correct  [159 
policy  to  permit  an  executive  officer  or  those  he  commands  as  bis 
posse  to  examine  into  the  regularity  of  the  proceedings  of  the  court 
whose  process  they  execute,  or  to  confer  upon  them  authority  to 
proceed  or  forbear  as  they  may  judge  best.  The  rule  that  holds 
them  to  know  the  extent  of  jurisdiction  requires  for  its  justifica- 
tion some  legal  subtlety,  but  rests  on  far  different  grounds  from  that 
urged  by  the  plaintiff." 

Kow,  without  meaning  to  say  that  the  cases  of  sheriff  and  treas* 
urer  are,  in  all  respects  analogous,  it  yet  seems  to  us  that  the  above 
quoted  remarks  have  much  weight  upon  the  preceding  question. 
The  treasurer's  duties  are  wholly  executive.  He  has  nothing  to  do 
with  the  listing  of  property  .or  assessment  of  taxes.  His  sole  busi- 
ness in  respect  to  taxes  is  to  collect,  keep,  and  disburse  them  ac- 
cording to  law.  Suppose  our  law  was  similar  to  that  of  some  of 
the  other  states,  and  the  defendants  had  distrained  the  property  in 
question  under  a  warrant  issued  by  the  assessors  of  a  tax,  would 
not  that  be  process  under  which  they  would  be  protected  ?  But  our 
statute  which  requires  him  to  collect  the  taxes  on  the  duplicate  is  as 
high  and  compulsory  authority  as  any  warrant  can  be.  The  law 
and  duplicate  are  his  warrants ;  and  if  the  former  is  valid  and  the 
latter  duly  certified  and  regular  on  its  face  he  is  protected.  Nor 
does  this^view  leave  the  tax-payer  whose  property  is  illegally  taken 
without  remedy.  His  action  is  against  him  who  committed  the 
fault  that  renders  the  assessment  illegal.  It  may  be  the  auditor,  it 
may  be  the  assessor.  We  can  suppose  a  case  in  which  it  would  be 
the  county  commissioners  or  township  trustees ;  but  it  is  not  the 
treasurer,  who  has  committed  no  fault ;  and  these  views  are  fully 
supported  by  the  authorities.  In  Massachusetts  it  seems  to  have 
been  uniformly  hold  that  it  is  the  assessors  of  the  tax  and  not  the 
collectors  of  it  who  are  liable — (the  law  under  which  it  is  levied  be- 
ing constitutional.)  The  precise  point  was  decided  in  Little  v. 
Merrill,  10  Pick.  547,  in  which  the  court  say:  **If  this  action  will 
not  lie  against  the  'assessors,  the  plaintiff  is  remediless.  The  [160 
collector  being  a  mere  ministerial  officer  and  acting  in  pursuance 
of  a  regular  warrant  from  a  tribunal  acting  on  a  subject  within 
their  jurisdiction,  is  not  liable."  See,  also,  Libby  r.  Burnham  et  al., 
15  Mass.  144 ;  Goburn  et  al.  v.  Bichardson,  16  Mass.  213  ;  Gage  t; 
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Cuvier  ot  al.,  4  Pick.  399 ;  Ingle  v. 
Withington  v.  Eveleth,  7  Pick.  106. 

In  The  Trustees  of  Eochester  v 
court,  speaking  of  a  warrant  for  th( 
the  trustees  had  authority  under  ce: 
warrant,  they  had  jurisdiction  of  1 
trustees  had  issued  it  without  first  d< 
would  be  justified  in  enforcing  it,  thout 
not.  It  is  not  the  duty  of  a  ministei 
to  refuse  to  execute  process  regular  u 
court  or  person  having  jurisdiction 
pressed  disposes  of  the  exception  to 
the  charge  prayed  for,  and  the  objec 
well  as  the  supposed  error  in  rejec 
Nothing  remains  but  the  general  ass 
nothing  in  the  record  to  support  t 
affirmed. 

Eanney,  J.,  having  been  of  couns< 


Samuel  Landis  and  Jacob  Vanima] 

DECEASED  V.  LeVI  WooDEN,  El 

A  residuary  clause  in  a  will  in  these  word 
do  hereby  give  and  devise  to  the  pooi 
townships  named,  "to  such  poor  as  are 
be  divided  as  my  executors  may  deen 
valid  and  effectual  for  the  purposes  ihi 

The  courts  of  chancery  in  this  state,  upon  \ 
the  statute  of  charitable  uses,  43  Eli; 
such  trusts. 

161]  *The  spirit  and  policy  of  the  act  for  i 
637,  section  13,  would  also  confer  such 

No  trust  will  fail  for  the  want  of  a  trustee, 
the  defect 

This  is  a  bill  in  chancery  reserved 
The  will  of  John  TJrmey  is  datec 
mitted  to  probate  in  the  common  ph 
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bo  August  tei*m,  1846.     Amongst  other  legacies  are  the  follow- 

"  I  give  and  devise  to  my  beloved  son,  John  Q.  Urmey,  son  of 
Sarah  Kinsey,  three  thousand  dollars. 

"  I  give  and  devise  to  my  esteemed  friend,  Elizabeth  Hippie,  one 
thousand  dollars." 

After  pi^oviding  that  if  any  of  his  legatees  should  die  leaving  no 
lawful  heirs,  "  then  the  money  willed  to  them  shall  fall  to  the  use 
of  the  poor  and  needy,  in  Jefferson  and  Madison  townships,  of 
Montgomery  county,"  the  testator  disposes  of  the  residue  of  his  es- 
tate by  the  following  words  : 

"  And  the  remainder  of  my  estate,  I  do  hereby  give  and  devise 
to  the  poor  and  needy,  fatherless,  etc.,  of  Jefferson  and  Madison 
townships,  of  the  county  aforesaid,  to  such  poor  as  are  not  able  to 
support  themselves,  to  be  divided  as  my  said  executors  may  deem 
proper  without  any  partiality." 

The  executors  are  authorized  to  sell  the  real  and  personal  estate. 

John  Q.  Urmey,  the  legatee  named  above,  was  illegitimate.  The 
testator  after  the  making  of  his  will,  married  Elizabeth  Hippie, 
also  a  legatee,  and  died,  never  having  had  legitimate  children,  leav- 
ing Elizabeth,  his  widow,  who  subsequently  intermarried  with  Levi 
Wooden. 

Thp  executors  having  converted  the  estate  into  money,  paid  the 
debts  and  valued  legacies,  and  settled  their  account  as  executors, 
invoke  the  aid  of  a  court  of  equity  as  to  the  disposition  to  be  made 
of  the  residue  of  the  fund  in  their  hands. 

•The  bill  makes  defendants,  1.  The  brothers  and  sisters  of  [163 
testator,  who  claim  to  be  heirs  at  law,  there  being  no  legitimate 
children  ;  2.  John  Q.  Urmey,  who  claims  that  he  is  recognized  by 
the  clause  in  the  will  before  quoted,  as  son  and  heir  at  law ;  3. 
Levi  Wooden  and  wife,  who  claim  in  right  of  the  wife,  that  she,  as 
widow  of  testator,  is  next  of  kin,  and  entitled  to  distribution  of 
one-half  of  the  first  four  hundred  dollars,  and  one-third  of  the  resi- 
due ;  4.  The  trustees  respectively,  of  Jefferson  and  Madison  town- 
ships, Montgomery  county,  who  claim  the  fund  for  the  objects  of 
the  testators  bounty,  the  poor  and  needy,  fatherless,  etc.,  of  those 
townships.  The  other  defendants  insist  that  the  bequest  of  the 
residue  to  the  poor,  etc.,  of  those  townships  is  utterly  uncertain  and 
indefinite  as  to  the  objects  of  the  bequest,  and  is  therefore  void. 

Mi  J.  Forsythe,  for  the  trustees.     2  Story's  Eq.  390 ;  Zanesville 
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Canal  &  Manufacturing  Co.  v.  City  of  Zan( 
'  Witman  v.  Lex,  17  Serg.  &  R.  88;  9  Cowen 
Pet.  377 ;  Ingliss  v.  The  Sailor's  Snug  Harb( 
heirs  v.  Moore's  devisees,  4  Dana,  355  ;  1  Stoi 
V,  Gullipolis,  7  Ohio,  221 ;  Bryant,  Thorhill 
Ohio,  135. 
Lowe  df  Boothe,  for  John  Q.  Urmey 
Haynes  <Sh  Howard!^  for  the  heirs  at  law. 
979  J  Morris  y.  The  Bishop  of  Durham,  9  V 
Fowler  V.  Garlike,  4  Cond.  Eng.  Ch.  403 ;  V( 
36  ;  Omraany  v.  Butcher,  11  Id.  145  ;  2  Stor 
Smithson,  2  Bro.  Ch.  503  ;  Robinson  v.  Tayl 
son  V.  Hammond,  3  Id.  128 ;  Chitty  v.  Parke 
Usher,  11  Vesey,  87  ;  Gibbs  r.  Augier,  12  Id 
win,  18  Id.  156 ;  1  Vesey,  271 ;  2  Id.  686  ; 
252  ;  Craig  v.  Leslie,  3  Id.  563 ;  Wood  v.  Con 
v.  Keys,  8  Id.  365  ;  Smith  t).  McCleary,  3  Ir.fi 
tel,  4  Hill.  482  ;  Commonwealth  t?.  Martin, 
163]    Weber,  6  Hare,  *145  ;  White  &  Tudo 
Samwell  v.  Wake,  1  Bro.  Ch.  144 ;  Hauley  i; 
2  Vesey,  271. 

Henry  Stanbery,  for  Wooden  and  wife.  . 
Bro.  Ch.  503 ;  1  White  &  Tudor,  Lead.  Bq.  Ci 
collected. 

Ranney,  J.  Four  separate  claims  are  ma 
fund  brought  into  court  by  the  executors  of 
by  the  trustees  of  Jefferson  and  Madison  t 
of  those  townships,  under  the  provisions  o 
claims  it  as  next  of  kin ;  the  brothers  and  si 
heirs  at  law,  he  having  left  no  legitimate  c 
Q.  Urmey,  his  illegitimate  son.  The  claim  < 
npon  the  residuary  clause  in  the  will  of  Uri 
words :  "  The  remainder  of  my  estate  I  do  1 
to  the  poor  and  needy,  fatherless,  etc.,  of  , 
townships,  of  the  county  aforesaid  ;  to  sue! 
to  support  themselves,  to  be  divided  as  m 
proper  without  any  partiality."  It  is  contei 
is  a  valid  legal  bequest  for  a  legal,  charitabl 
ject.  This  claim  is  resisted  by  all  the  other  j 
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is  claimed  to  be  <<  utterly  nnoertain  and  indefinite  as  to  tbe^bjects  of 
the  bequeet,  and,  therefore,  void/'  If  this  bequest  can  be  sastained, 
it  disposes  of  the  Tvhole  fund,  and  renders  it  unnecessary  to  con- 
sider the  conflicting  claims  of  the  other  parties  ;  and  we  are  all  of 
opinion  that  it  is  not  of  a  character  to  require  or  authorize  us  to 
defeat  the  intention  of  the  testator.  Although  the  jurisdiction  of 
courts  of  chancery  over  charitable  bequests  of  this  character  has 
been  the  subject  of  much  controversy,  it  seems  to  have  been  al- 
ways agreed,  from  an  early  period  in  the  Eoman  law  to  the  present 
time,  that  such  gifts  are  to  receive  a  most  liberal  construction.  2 
Story's  Eq.  sec.  1139 ;  17  Serg.  &  Kawle,  88 ;  9  Ohio,  287;  20  Ohio,  483. 
♦Whatever  might  have  been  the  course  pursued  by  the  courts  [164 
of  chancery  in  England  prior  to  the  passage  of  the  statute  of 
Charitable  Uses,  43d  of  Elizabeth,  which  I  do  not  propose  to  ex- 
amine, it  is  unmistakably  clear  that  since  that  time  their  whole 
jurisdiction  has  been  regarded  as  resting  upon  it,  and  they 
have  uniformly  refused  to  interfere  in  cases  not  falling  within  its 
provisions.  That  statute  has  been  construed  with  almost  extrava- 
gant liberality,  and  it  is  not  doubted  that  this  case  would  fall  within 
its  provisions ;  but  inasmuch  as  that  statute  is  not  in  force  here,  it 
is  hence  inferred  that  our  courts  are  invested  with  no  such  power. 
This  consequence  by  no  means  follows.  On  the  contrary,  many 
of  its  principles  have  been  long  since  incorporated  into  American 
jurisprudence,  and  enforced  by  the  decisions  of  the  highest  and 
most  enlightened  courts.  These  decisions  very  conclusively  settle 
the  case  under  consideration.  In  the  case  of  Witman  v.  Lex,  17 
Serg.  &  Eawle,  88,  the  bequest  was  of  a  sum  of  money  to  two 
churches  to  lay  out  the  interest  annually  in  bread  for  the  poor  of 
the  congregation.  This  bequest  was  sustained  by  Chief  Justice 
Gibson  in  a  very  masterly  opinion  covering  the  whole  ground. 
He  arrived  at  the  oonclnsion  that  it  was  immaterial  whether  the 
persons  to  take  were  in  esse  or  not,  or  whether  the  church  was  then 
a  corporation  or  not,  or  how  uncertain  the  objects  might  be,  pro- 
vided there  was  a  discretionary  power  vested  anywhere  over  the 
application  of  the  testator's  bounty  to  the  objects  intended — that 
if  the  intention  sufficiently  appeared  in  the  bequest,  it  would  be 
held  valid.  These  principles  were  also  enforced  by  the  supreme 
court  of  the  United  States  in  the  case  of  Ingliss  v.  The  Sailors' 
Snag  Harbor,  3  Pet.  99,  in  which  a  bequest  to  the  chancellor  of 
New  York,  and  othctrs,  in  trust,  to  erect  an  asylum  for  the  purpose 
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of  supporting  aged,  decrcpid,  and  worn  out  sailors,  was  sustained; 
see  also  to  the  same  purport,  Moore's  Heirs  v,  Moore's  Devisees,  4 
Dana,  355. 

Our  own  court,  in  the  case  of  The  Trustees  of  the  Mclntyre  Poor 
165]  '  School  V,  The  Zanesville  Canal  &  Manufacturing  Co.,  9  *Ohio, 
287,  have  been  no  less  explicit.  The  devise  in  that  case  was  for 
the  purpose  of  establishing  a  school  for  poor  children  within  the 
the  town  of  Zanesville.  This  devise  was  claimed  to  be  void  for 
uncertainty  as  to  the  objects  intended  to  be  benefited.  But  the 
court  sustained  it,  and  remark  that  "  where  a  trust  is  plainly  defined 
and  a  trustee  exist  capable  of  holding  the  property  and  executing 
the  trust,  it  has  never  been  doubted  that  chancery  has  jurisdiction 
over  it  by  its  own  inherent  authority." 

In  this  case,  the  property  is  by  the  will  expressly  vested  in  the 
executors,  and  they  are  made  trustees  to  apply  the  fund  from  time 
to  time  to  relieve  the  necessities  of  the  poor  and  needy  in  the 
townships  named.  The  trustees  exist  to  take  and  hold  the  prop- 
erty,  and  they  are  charged  to  seek  out  and  apply  it  to  the  objects 
of  the  testator's  bounty.  These  objects  are  as  clearly  pointed  out 
as  the  nature  of  the  case  will  admit,  and  as  little  as  possible  left 
to  the  discretion  of  his  trustees. 

But  if  we  were  in  doubt  as  to  the  doctrines  of  the  adjudged 
cases,  we  certainly  could  not  err  in  the  light  of  our  own  legislation. 
By  the  13th  section  of  the  act  for  the  relief  of  the  poor,  passed  in 
1831,  it  is  provided : 

"  That  all  gifts,  grants,  devises,  and  bequests  hereafter  to  be  made 
of  any  houses,  lands,  tenements,  rents,  goods,  chattels,  sum  or  sums 
of  money  to  the  poor  of  any  township  by  deed,  gift,  or  by  the  last 
will  and  testament  of  any  person  or  persons,  or  otherwise,  shall  be 
good  and  valid  in  law ;  and  shall  pass  such  houses,  lands,  tenements, 
rents,  goods,  and  chattels  to  the  trustees  of  such  townships  and 
their  successors  in  office,  for  the  use  of  their  poor  respectively,  un- 
der such  regulations  as  shall  from  time  to  time  be  made  by  law." 
Swan's  Stat.  637. 

These  provisions  have  been  upon  our  statutes  substantially  since 
1795.  It  can  not  be  doubted  that  if  this  bequest  had  been  made 
directly  to  the  poor  of  the  townships  named,  it  would  have  taken 
effect  under  this  section,  and  vested  the  property  in  the  trustees  of 
166]  those  townships  in  trust  for  the  *use  of  the  poor.  To  prevent 
a  failure  of  these  charitable  bequests,  the  statute  has  designated  a 
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trustee  where  none  is  named  to  hold  and  apply  the  fund.  Just 
Nhsit  the  statute  has  done  in  such  case  the  testator  has  himself  done 
n  this.  It  does  not  need,  therefore,  the  aid  of  the  statute.  But  it 
«rould  certainly  present  a  strange  anomaly  for  the  legislature  to 
provide  that  the  least  certain  of  these  bequests  should  "  be  good  and 
valid  in  law,"  and  this  court  at  the  same  time  held  the  more  certain 
"utterly  void."  Wherever  the  spirit  and  policy  of  our  legislation 
leads,  the  judicial  tribunals  are  bound  to  follow ;  and  we  think  this 
consideration  alone  entirely  decisive  of  this  case. 

It  is  suggested  that  the  trustees  in  this  case  should  be  changed. 
The  papers  present  no  reason  why  this  court  should  interfere  with 
the  appointment  made  by  the  testator  himself.  If,  for  any  reason 
hereafter,  the  trust  shall  not  be  faithfully  executed,  the  court  of 
chancery  in  the  county  will  possess  full  power  to  remedy  the  defect 
so  as  to  carry  into  full  effect  the  intention  of  the  testator ;  for  no  . 
trust  can  fail  for  the  want  of  a  trustee. 

A  decree  can  be  taken  upon  these  principles: 


John  Conner  v,  David  Drake. 

A  court  of  chancery  will  not  decree  a  specific  performance  of  an  agreement  to 
arbitrate,  nor  will  it  require  arbitrators  to  make  an  award. 

Parties,  by  agreement,  can  not  change  the  mode  of  proceeding  in  the  trial  of  a 
cause  in  court ;  but  each  party  has  a  right  to  demand  that  the  cause  shall 
be  tried  in  the  ordinary  way,  although  he  may  previously  have  entered  into 
an  agreement  that  certain  questions  arising  in  the  controversy  should  be 
submitted  to  arbitration. 

Where  a  question  of  damages  arises  it  is  not  error  in  the  court,  by  the  consent 
of  both  parties,  to  permit  the  amount  to  be  fixed  by  arbitrators,  and  to  de- 
cree the  amount  thus  found. 

•The  propriety  of  permitting  a  complainant  to  dismiss  his  bill  without  [167 
prejudice  rests  in  the  sound  discretion  of  the  court,  which  discretion  is  to 
be  exercised  with  reference  to  the  rights  of  both  parties,  as  well  defendant 
as  complainant. 

Bill  of  review  reserved  in  the  district  court  in  Holmes  county. 
Hoagland  and  Oilherty  for  complainant. 
Sapp  and  Wdker,  for  defendant. 
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Caldwell,  C.  J.  This  is  a  bill  of  review  from  the  county  of 
Holmes^  The  plaintiff  contends  that  error  has  intervened  in  a  de- 
cree rendered  by  the  common  pleas  of  Holmes  connty,  in  a  cause 
wherein  he  was  complainant,  and  alleges  errors  of  law,  as  well  as 
errors  of  fact.  The  controversy  arose  between  the  parties  in  refer- 
ence to  a  mill-dam  erected  by  the  complainant,  Conner,  which  it 
was  claimed  damaged  Drake,  by  causing  the  water  to  overflow  his 
lands.  Some  time  in  1839,  Drake  commenced  an  action  against 
Conner  for  this  injury,  and  recovered  a  judgment  in  the  court  of 
common  pleas.  The  case  was  appealed  to  the  supreme  court,  and 
whilst  it  was  pending  in  that  court,  the  parties  agreed  to  compro- 
mise all  difficulties.  They  entered  into  a  written  agreement,  by  which 
it  was  provided  that  Drake  should  dismiss  his  suit,  that  he  should  re- 
linquish all  claims  against  Conner,  for  future  damages  on  his  land, 
and  that  Conner  should,  on  his  part,  pay  to  Drake,  double  the 
amount  of  all  damage  that  had  accrued,  or  might  accrue  to  him, 
Drake,  on  account  of  the  erection  and  continuance  of  said  mill- 
dam.  It  was  further  agreed  in  said  contract  that  these  damages 
should  be  assessed  by  three  arbitrators,  two  of  whom  should  be 
chosen  by  the  parties  and  the  third  selected  by  the  two  others  thus 
chosen. 

The  suit  in  the  supreme  court  was  dismissed  according  to  the 
terms  of  the  agreement,  but  nothing  further  being  done  to  complete 
the  contract,  the  complainant  in  review,  Conner,  filed  his  bill  for  a 
168]  specific  performance  of  the  contract.  The  •bill  sets  forth 
the  contract  and  alleges  that  the  complainant  had  appointed  an 
arbitrator,  but  that  Drake  had  neglected  to  make  any  appointment; 
states  that  Drake  had  commenced  another  suit  for  damages,  on  ac- 
count of  the  mill-dam,  and  prays  that  the  agreement  of  compromise 
be  specifically  performed,  and  that  Drake  be  enjoined  from  proceed- 
ing further  in  his  suit  at  law.  Drake  answered,  admitting  all,  or 
most  of  the  material  allegations  of  the  bill.  Arbitrators  were 
chosen  according  to  the  terms  of  the  contract.  The  court  decreed 
a  specific  performance  of  the  contract,  and  ordered  that  Daniel 
Leadbetter  be  appointed  a  special  master  to  act  in  taking  testimony 
before  the  arbitrators,  who  proceeded  to  hear  the  testimony.  Two 
awards  of  the  arbitrators  were  set  aside  as  having  been  improperly 
obtained.  The  arbitrators  returned  a  third  award  which  found  the 
damages  to  be  $250.  The  complainant  objected  to  this  award,  and 
moved  the  court  to  set  it  aside  on  the  ground  that  it  had  been  ob- 
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Y  fraud.  The  court  overruled  this  objection.  The  corn- 
then  moved  to  dismiss  his  bill  without  prejudice,  which 
he  court  also  overruled,  and  then  proceeded  to  decree  a 
specific  performance,  by  requiring  Drake  to  execute  to  Conner  a 
conveyance  of  the  easement  on  the  land,  and  requiring  Conner  to 
pay  to  Drake  the  amount  of  the  award  in  accordance  with  the 
terms  of  the  written  contract. 

The  principal  error  assigned  is,  that  the  court  have  not  jurisdic- 
tion to  proceed  to  determine  the  amount  of  damages  by  arbitration 
under  the  superintendence  of  a  master. 

It  is  a  well  settled  principle  of  equity  jurisprudence,  that  a  court 
of  equity  will  not  force  the  specific  performance  of  an  agreement, 
to  refer  any  matter  in  controversy  between  adverse  parties  to  arbi- 
trators. Nor  will  they  compel  arbitrators  to  make  an  award.  This 
doctrine  is  stated  in  2  Story  on  Equity,  680.  This  principle  was 
directly  decided  in  the  case  of  Mitchell  v,  Harris,  2  Ves.  jr.  131,  and 
in  Street  t?.  Rigby,  6  Ves.  817.  The  reason  given  for  this  rule  is,  that 
courts  of  chancery  will  not  aid  parties  in  ousting,  by  *their  [169 
agreements  the  jurisdiction  of  the  ordinary  tribunals  of  the  country 
established  for  the  trial  of  causes.  Nor  will  they  permit  parties, 
by  agreement,  to  change  their  mode  of  proceeding.  Now,  if  this 
bill  had  been  filed  simply  for  the  purpose  of  enforcing  an  agree- 
ment to  arbitrate,  it  would  have  been  clearly  erroneous  for  the  court 
to  have  entertained  jurisdiction.  But  this  agreement  was  one  for 
the  conveyance  of  an  interest  in  real  estate,  to  decree  the  perform- 
ance of  which  requires  the  aid  of  a  court  of  chancery  and  comes 
within  its  peculiar  province.  Fixing  the  amount  to  be  paid  as  the 
consideration  for  the  conveyance  followed  rather  as  a  consequence 
of  its  enforcement.  Now,  although  the  proceeding  of  arbitrators 
under  the  direction  of  a  master  to  ascertain  damages  is  a  novel 
one  in  a  court  of  chancery,  yet  when,  as  in  this  case,  the  parties 
are  satisfied  that  the  assessment  should  be  made  in  this  way,  we  do 
not  think  it  can  afterwards  be  assigned  for  error. 

Although  the  complainant  objected  to  the  entering  of  the  award, 
yet  no  objection,  even  then,  was  taken  to  the  manner  of  assessing 
the  damages ;  the  objection  taken  was  that  it  bad  been  obtained 
by  fraud. 

The  agreement  of  the  parties  could  be  substantially  carried  into 
effect  without  requiring  the  damages  to  be  assessed  by  arbitrators ; 
that  was  only  a  means  of  arriving  at  a  result  which  might  bo 
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reached  in  another  way.  The  court  was  not  bound  to  adopt  this 
mode  of  making  the  assessment,  nor  after  the  award  had  been 
made  was  the  court  bound  to  carry  its  finding  into  decree;  the 
court  could  set  it  aside  just  as  they  could  the  report  of  a  master  or 
the  verdict  of  a  jury  in  an  issue  out  of  chancery.  So  with  the 
parties,  although  they  had  agreed  that  this  matter  of  controversy 
should  bo  settled  by  arbitration-  When  they  had  submitted  it  to  a 
court,  neither  party  was  bound  to  arbitrate ;  but  either  might  claisn 
that  the  case  should  be  tried  and  determined  in  the  ordinary  mode 
of  judicial  proceeding.  The  parties  might,  however,  have  agreed 
on  the  amount  to  be  entered  in  the  decree,  and  if  the  court  had 
170]  taken  such  amount  and  decreed  on  *it,  no  objection  could 
have  been  taken.  In  this  instance,  the  parties,  whilst  the  case  was 
in  progress  in  court,  having  agreed  that  the  damages  should  be 
fixed  by  three  men,  and  upon  the  return  of  the  award,  having  taken 
no  exception  to  the  mode  of  finding  it,  must  be  held  to  have  waived 
^r.  all  exceptions  on  that  ground. 

Under  these  circumstances  it  would  at  least  be  necessary  that  the 
party  alleging  error  should  be  able  to  show  that  the  amount  thus 
found  was  not  the  true  one;  nothing  of  that  kind  is  attempted. 

But  it  is  alleged  for  error  that  the  court  refused,  on  the  coming 
in  of  the  award,  to  permit  the  complainant  to  dismiss  his  bill.  The 
propriety  of  permitting  a  complainant  to  dismiss  his  bill  is  a  niat- 
ter  within  the  sound  discretion  of  the  court,  which  discretion  is  to 
be  exercised  with  reference  to  the  rights  of  both  the  parties,  as  well 
the  defendant  as  the  complainant.  After  a  defendant  has  been  put 
to  trouble  and  expense  in  making  his  defense,  if,  in  the  progress  of 
the  case  rights  have  been  manifested  that  he  is  entitled  to  claim^ 
and  which  are  valuable  to  him,  it  would  be  unjust  to  deprive  him 
of  them,  merely  because  the  complainant  might  come  to  the  conclu- 
sion that  it  would  be  for  bis  interests  to  dismiss  his  bill.  Such  a 
mode  of  proceeding  would  be  trifling  with  the  court  as  well  as  with 
the  rights  of  defendants.  We  think  the  court  did  not  err  in  this 
ruling. 

It  is  also  assigned  for  error  that  the  court  refused  to  set  aside  the 
award  on  the  affidavit  of  George  Liger,  one  of  the  arbitrators  who 
stated  in  his  affidavit  that  when  he  agreed  to  the  award  he  sup- 
posed that  the  sura  of  8250  returned  by  him  and  the  other  arbitra- 
tors, was  the  full  amount  which  the  court  would  decree. 

The  written  agreement  of  the  parties  was  that  the  damages 
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Id  be  doubled.  Liger  sajs  that  he  coDsidered  the  actaal  dam- 
5100,  but  as  a  compromise  he  agreed  to  place  it  at  $125,  and 
he  supposed  the  return  which  they  made  of  $250  was  doubling 
imount  of  their  finding.  It  is  to  be  observed  that  he  signed 
iward,  placing  the  damages  ♦at  $250,  the  other  two  ar-  [171 
tors  still  adhere,  so  fkr  as  we  have  evidence,  to  that  finding 
h  leaves  the  reasonable  presumption  in  its  favor, 
the  court  decreed  the  right  amount  we  can  not  say  they  erred, 
)ugh  one  of  the  arbitrators  may  think  it  incorrect.  As  we 
I  not  the  evidence  in  the  case  we  can  not  say  that  the  decree  of 
jourt  was  for  too  large  a  sum. 

\e  other  errors  assigned  are  predicated  on  newly-discovered 
3nce.  Our  statute  relating  to  bills  of  review  requires  that  a 
xn  the  ground  of  newly-discovered  evidence  shall  be  filed  on 
J  of  court.  No  such  leave  has  been  granted  in  this  case,  and 
an  not  therefore  consider  these  assignments. 
1  an  examination  of  the  whole  case  we  do  not  discover  any 
r  in  the  deci-ee  of  the  court  of  common  pleas.  The  bill-  of  re- 
will  therefore  be  dismissed. 
iBTLETj  J.,  dissented.  Bill  dismissed. 


r.  Hubble,  fob  the  use  of  The  Centbal  College  of  Ohio,  v, 
NATHAN  Benick,  Adm'b  of  the  Estate  of  Geobgb  Bubns, 

SCEASEI). 

9lW  making  it  is  the  duty  of  the  court  of  commofi  p1ea«,  at  the  time  of  the 

endition  of  the  judgmeDt  or  decree  in  certain  cases,  to  ascertain  and  fix 

be  penalty  of  the  appeal  bond  to  be  given  in  the  event  of  an  appeal,  re- 

uires  this  act  to  be  performed  by  that  court  without  the  motion  of  either 

tarty  in  the  cause. 

amission  of  the  court  of  common  pleas  to  do  this  act  will  not  deprive  a 

larty  of  his  appeal  when  he  has,  by  giving  notice  and  executing  an  appeal 

ond,  done  all  upon  his  0¥m  part  which  the  law  requires  to  entitle  him  to 

be  appeal. 

le  of  thia  omission  by  the  common  pleas,  the  appellant  should  give  his 

ond  with  security  to  the  approval  of  the  clerk  of  the  court  or  one  of  the 

iidges  thereof.    And  if  the  appeal  bond  should  be  found  insufficient  or  de- 

sctive,  the  district  court  can  order  another  bond  to  be  given. 

>tion  to  dismiss  an  appeal  will  be  in  time  if  made  during  the  term  at 

rhlch  the  appeal  is  entered  and  before  judgment. 
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172]  *Where  the  parties  have  waived  the  intervention  of  a  jury,  and  submitted 
the  trial  of  a  civil  cause  upon  its  merits  to  the  judsres  of  the  district  court,  the 
facts  should  be  found  by  the  court  or  ascertained  by  an  agreed  statement 
between  the  parties  before  the  case  can  be  regularly  reserved  for  decision 
by  this  court  on  the  legal  questions  arising  upon  the  merits. 

BtsERYED  in  the  district  coart  in  Pickaway  coanty  for  docision 
in  the  supreme  court. 

Galloway  &  Page^  attorneys  for  plaintiff. 
Jonathan  Renick^  attorney  for  defendant. 

Bartlet,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  instituted  in  the  court  of  common 
pleas  of  Pickaway  county,  which  at  the  August  term,  1852,  of  said 
court  was  tried  on  the  issue  joined,  and  a  judgment  rendered 
against  the  plaintiff  for  costs;  whereupon  the  plaintiff  gave  notice 
of  his  intention  to  appeal  the  cause  to  the  district  court.  But  the 
court  of  common  pleas  did  not  at  the  time  of  the  rendition  of  the 
judgment,  or  at  any  other  time,  ascertain  and  fix  the  penalty  of 
the  appeal  bond  to  be  given  in  the  event  of  an  appeal,  as  required 
by  the  third  section  of  the  act  regulating  appeals  to  the  district 
court.  The  plaintiff  within  the  time  provided  by  lavifgave  bond 
for  the  appeal  in  due  form,  with  sufficient  surety  to  the  approval  of 
the  clerk  of  the  court  in  the  penal  sum  of  fifty  dollars. 

At  the  October  term,  1852,  of  the  district  court  of  said  county, 
the  cause  having  been  brought  into  that  court  at  that  term,  came 
on  for  trial,  and  the  parties  waiving  a  jury  submitted  the  cause  to 
the  court  for  trial  on  the  merits.  And  the  evidence  on  both  sides 
having  been  closed,  the  plaintiff  made  his  opening  argument; 
whereupon  the  defendant  moved  the  court  to  quash  the  appeal,  on 
the  ground  that  the  penalty  of  the  appeal  bond  was  not  fixed  by 
the  court  of  common  pleas ;  which  motion  was  resisted  by  the 
plaintiff,  who  moved  the  court  to  order  a  new  appeal  bond  to  be 
given  in  case  the  court  should  be  of  opinion  that  the  exception  was 
well  taken  and  made  in  due  time,  and  the  questions  aforesaid,  as 
173]  well  as  those  arising  upon  the  merits  of  the  "case,  being  im- 
portant, the  cause  was,  on  motion  of  the  plaintiff,  reserved  for  de- 
cision  by  this  court. 

Several  questions  of  practice  are  presented  in  this  case.  The 
first  in  order  is  whether  it  was  an  essential  requisite  to  entitle  the 
party  to  an  appeal  to  the  district  court,  that  the  court  of  original 
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tion  should  ascertain  and  fix  the  penalty  of  the  appeal 

iw  regulating  appeals  to  the  district  court  confers  the  right 
il  and  prescribes  the  terms  on.  which  a  party  may  exercise 
>  things  only  are  required  of  the  party  desiring  to  appeal 
3.  First,  that  he  enter  upon  the  records  of  the  court  notice 
itention  to  appeal  at  the  term  of  the  court  at  which  the 
nt  or  decree  was  rendered.  Second,  that  within  thirty 
er  the  rising  of  the  court,  he  give  bond  with  security  to 
roval  of  the  clerk  of  the  court  or  any  judge  thereof,  in  the 
and  with  the  condition  provided  by  the  law.  The  third 
)f  the  law,  besides  prescribing  the  terms  and  conditions  of 
sal  bond,  provides  as  follows : 

11  cases  in  which  the  judgment  or  decree  is  personal  against 
ty  for  the  payment  of  money  only,  the  penalty  of  the  ap- 
\d  shall  be  double  the  amount  of  such  judgment  or  decree ; 
her  cases,  including  cases  in  which  the  judgment  or  decree 
st  any  party  for  nominal  damages  and  costs,  or  for  costs 
?  court  shall,  at  the  time  of  the  rendition  of  the  judgment  or 
iscertain  and  fix  the  penalty  of  the  appeal  bond  to  be 
the  event  of  an  appeal,  at  such  reasonable  amount  as  shall 
pinion  of  the  court  be  suflScient  to  cover  any  probable  loss, 

or  injury  which  the  other  party  or  parties  may  sustain 
lelay,  and  the  costs  and  damages  which  may  be  awarded  in 
illate  court." 

aw  is  remedial  in  its  nature  and  must  receive  a  liberal  con- 
1.  To  ascertain  and  fix  the  penalty  of  the  appeal  bond  is 
e  imperative  duty  of  the  court,  at  the  time  of  the  rendition 
idgment  or  decree  and  in  anticipation  of  the  event  of  an 

This  act  of  the  court  is  not  in  strict  compliance  with  the 
if  done  at  any  lime  after  the  rendition  of  the  judgment  or 
tlthough  at  the  same  term.  It  would  seem  to  be  a  requisite 
he  entry  to  accompany  the  judgment  or  decree,  and  there- 
its  order  precedes  any  notice  of  appeal,  if  the  language 
aw  is  to  be  observed.  The  express  terms  ofthe  law  there-  [174 
nd  the  idea  that  this  act  of  the  court  is  to  be  done  on  the 
>f  the  appellant. 

a  party,  then,  be  deprived  of  his  appeal  on  account  of  an 
«nce  or  omission  of  duty  on  the  part  of  the  court  when  he 
3  all  on  his  own  part  which  the  law  required  to  entitle  him 
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)rity  of  this  court  aro  clearly  of  the  opinion  that  the 
I  can  not  be  taken  away  upon  this  ground,  without  a 
Lion  of  the  reasonable  intention  of  the  law.  A  dif- 
etion  would  place  it  in  the  power  of  the  court  from 
eal  is  sought,  to  deprive  a  party  of  his  right  of  ap- 
neglect  or  by  arbitrary  omission. 
I  decisions  of  the  late  supreme  court,  giving  a  con- 
e  statutes  regulating  appeals  from  the  common  pleas 
d  court,  may,  from  analogy,  seem  to  be  at  variance 
on  of  this  case.  The  decisions  Of  that  court,  however, 
of  appeals,  were  not  always  uniform,  and  were  made 
>  circumstances.  Under  the  judiciary  system  of  the 
n,  the  judges  of  the  supreme  court  finding  it  imprac- 
[>so  of  all  the  business  which  came  into  the  supreme 
ircuit,  set  their  faces  against  appeals,  and  gave  a  con- 
e  statutes  regulating  appeals  sometimes  even  more 
i  would  be  applicable  to  statutes  highly  penal,  or 
ogation  of  natural  rights.  In  the  case  of  Moore  v. 
io,  197,  it  was  held  that,  although  the  appellant  had 
'  appeal,  which  was  entered  bv  the  court  on  its  docket 
t,  because  the  clerk  had  inadvertently  or  negligently 
Ty  the  same  into  the  journal,  the  appeal  must  be 
i  that  the  defect  could  not  be  cured  by  a  nunc  pro  tunc 
bsequent  term. 

lie  of  construction  would  not  seem  to  be  applicable 
al  in  their  nature.  Mr.  Smith,  in  his  commentaries 
)nstruction,  sec.  &47,  lays  down  the  rule  as  follows : 
nedial  act  should  be  so  construed  as  most  effectually 
neficial  end  in  view,  and  to  prevent  a  Oailure  of  the 
IS  a  general  rule,  a  remedial  statute  ought  to  be  con- 
r,  receiving  an  equitable  or  rather  a  benignant  inter- 
letter  of  the  act  will  be  sometimes  enlarged,  some- 
d,  and  sometimes  it  has  been  said  the  construction 
ry  to  the  letter."  Dwarris,  718. 
>f  a  law,  the  purpose  provided  for,  and  the  intention 
dng  power,  are  all  to  be  considered  in  the  interpre- 
iw.  Lord  Mansfield  says,  1  Burr.  447,  'f  There  is  a 
m  between  circumstances  which  are  of  the  essence  of  a 
0  he  done  by  an  act  of  parliament,  and  clauses  merely 
here  an  act  is  of  the  essenoe  of  the  thing  required  by 
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a  law,  or,  in  other  words,  where  it  is  esseDtial  to  accomplish  tho  ob- 
ject and  intent  of  the  law,  it  is  imperative  and  can  not  be  dispensed 
with  ;  bnt  otherwise,  it  may  be  merely  directory.  It  was  the  ob- 
ject and  intent  of  the  law  regulating  appeals,  to  provide  security 
to  the  appellee.  It  was  therefore  essential  that  the  appellant  should 
give  bond  with  surety,  to  entitle  him  to  the  appeal.  This  was  in- 
dispensable for  the  appellee's  security.  But  the  mode  by  which  tho 
penalty  or  amount  of  the  bond  should  be  prescribed  or  fixed^ 
whether  by  an  order  of  court  or  Ijy  the  clerk,  or  otherwise,  was  not 
of  the  essence  of  the  thing.  A  bond  for  sufficient  amount  might 
be  given  without  an  order  of  the  court  fixing  it.  In  this,  therefore, 
the  law  is  merely  directory ;  and  when  the  appellant  has  done  all 
which  the  law  required  of  him  to  entitle  himself  to  an  appeal,  it 
could  not  have  been  the  intention  of  the  legislature  to  place  it  in 
the 'power  of  the  court,  from  whose  judgment  he  seeks  to  appeal, 
to  deprive  him  of  this  right,  by  an  omission  either  through  neglig- 
ence or  design  to  perform  an  act  in  regard  to  which  the  law  is 
merely  directory. . 

It  is  the  opinion  of  a  majority  of  this  court,  that  where  the  com- 
mon pleas  has  omitted  to  fix  the  penalty  of  the  appeal  bond,  the 
appellant  should  give  his  bond,  with  security,  to  the  clerk  of  the 
court,  or  one  of  the  judges  thereof.  If  the  penalty  of  the  bond 
should  be  found  insufficient  in  amount,  or  the  bond  ^otherwise  [176 
defective,  either  in  the  form  or  in  the  conditions  thereof,  the  district 
court  can  order  another  bond  to  be  given. 

Did  the  exception  to  the  appeal  in  this  case  come  too  late?  The 
act  of  March  9,  1835,  amendatory  to  the  act  to  regulate  the  prac- 
tice of  judicial  courts,  provides  that  a  failure  to  take  the  exceptions 
at  a  term  in  which  the  appeal  is  entered  shall  be  cofisidered  a 
waiver  of  exceptions  to  such  appeal.  Swan's  Stat.  686.  After 
judgment,  a  party  would  be  precluded  from  taking  su<^  excep- 
tion ;  but  at  any  time  during  the  first  term  at  which  the  appeal  is 
entered,  and  before  judgment,  the  exception  would  be  in  time. 

This  cause  was  reserved  also  for  the  determination  of  important 
questions  by  this  court  arising  upon  the  merits  on  an  issue  of  fact. 
Before  the  legal  questions  arising  upon  the  merits  can  be  properly 
presented  to  this  court,  the  facts  should  be  found  or  presented  on 
an  agreed  statement  between  the  parties.  When  the  parties  in  this 
case  waived  the  intervention  of  a  jury,  and  agreed  to  submit  the 
trial  of  the  cause  upon  its  merits  to  tho  judges  of  the  disti'ict  court, 
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lot  pi-operly,  upon  the  motion  of  one  of  the  par- 
'ibunal  and  transfer  the  cause  to  this  court  for  the 
the  issue  of  fact.  And  as  it  would  be  very  dilE- 
uble,  to  determine  the  legal  questions  arising  on 
jt  first  finding  the  facts,  the  cause  must  be  re- 

lismiss  the  appeal,  therefore,  is  overruled,  and  the 

>  the  district  court  for  trial  upon  the  merits. 

[  am  unable  to  concur  in  the  opinion  just  pro- 
k  the  motion  of  the  appellant,  for  leave  to  file  a 
to  be  granted  ;  and  that,  in  default  of  bis  giving 
»tion  of  the  appellee  to  dismiss  the  appeal  ought 
In  order  to  explain  my  views,  it  is  necessary  to 
3tail  our  legislation  and  decisions  upon  the  dub- 
Prior  to  the  act  of  March  9,  1835,  Swan's  Stat, 
uniformly  *decided  that  a  strict  compliance  with 
>n  which  an  appeal  was  allowed  was  necessary 
ate  court  jurisdiction.  No  matter  by  whose  fault 
error  or  omission  occurred,  if  the  statute  had  not 
e  appeal  was  dismissed.  For,  the  jurisdiction 
ipliance,  a  default,  however  occurring,  could  not 
Tlookcd.  Thus,  in  Wilson  v.  Holeman,  2  Ohio, 
appeal  was  dismissed  upon  two  grounds,  one  of 

>  bond  did  not  set  out  the  suit  with  sufficient  pre- 
e  with  certainty  to  what  case  it  was  intended  to 
;,  in  sustaining  this  exception,  said  :  ^'As  this  suit, 
rithin  the  original  jurisdiction  of  this  court,  and 
in  order  to  give  us  appellate  jurisdiction  have 
le  appeal  must  be  dismissed." 

ty,  4  Ohio,  175,  it  was  held  that  an  appeal  was 
I  when  the  appeal  bond  was  in  double  the  amount 
exclusive  of  costs.  No  question  was  made  but 
f  the  bond  was  sufficient  to  protect  the  adverse 
tal  objection  was  that  the  law  had  not  been  com- 
lerefore,  the  appellate  court  had  no  jurisdiction, 
ed  the  penalty  to  be  double  the  amount  of  the 
ng  costs.  A  bond  in  a  less  amount  could  not  be 
w,  it  is  to  be  especially  noted  that  the  defect  in 
,  in  the  opinion  of  the  court,  from  no  negligence 
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\  or  fault  of  the  party  giving  it ;  for  it  is  oxpres8ly  declared  that  no        . , ,, 

I  fault  or  negligence  could  be  imputed  to  him,  and  that  he  acted    ^    —  ■ 

•  "vith  good  faith,  and  with  all  reasonable  diligence."  The  error 
was  "occasioned  by  the  mistake  or  oversight  of  the  clerk.'*  So 
the  court  distinctly  held,  and  yet  the  appeal  was  dismissed,  and  the 
party  driven  to  a  court  of  equity  to  get  a  new  trial.  I  dwell  on 
this,  because  in  the  present  case  great  stress  is  laid  on  the  argu- 
ment that  the  omission  to  fix  the  penalty  of  the  bond  was  a  fault 
of  the  common  pleas,  and  not  of  the  appellant.  *I  do  not  [178 
80  consider  it ;  but  if  it  were  so,  I  do  not  s^e  how  the  appellant  is 
aided  by  it     But  of  this  hereafter. 

In  the  case  just  cited  the  court  said  :  "On  motion  of  the  respond- 
ent, the  supreme  court  quashed  the  appeal  upon  the  ground  that 
the  bond  was  not  executed  in  conformity  with  the  provisions  of 
the  statute.  The  amount  of  the  penalty  was  supposed  to  be  matter 
ot  positive  law,  and  one  of  the  requisites  upon  which  the  appellate  'I 

jarisdiction  of  the  court  depends.    To  effect  an  appeal  the  pro- 
visions of  the  statute  no  doubt  must  be  substantially  complied  with. 
'  It  can  not  be  done  without  the  notice  is  entered  of  record  at  the 

j  term  in  which  the  judgment  or  decree  was  rendered.    So  the  ap- 

i  peal  must  fail  if  the  bond  should  not  be  executed  within  the  time  'i; 

I  prescribed  by  the  act,  and  it  has  been  several  times  decided  that 

t  the  penalty  of  the  bond  must  be  double  the  amount  of  the  judg- 

ment or  decree,  including  the  costs.     The  party  has  his  right  of  A< 

appeal  upon  complying  with  the  conditions  annexed  by  the  statute. 
His  right  is  lost  by  omitting  or  neglecting  to  perform  any  of  the 
conditions,  and  the  appellate  jurisdiction  of  this  court  altogether 
ceases  over  the  cause.  With  regard  to  notice  and  filing  the  bond 
within  thirty  days  after  the  rising  of  the  court,  the  decisions  have 
been  uniform  that  the  omission  in  either  case  ousts  this  court  of 
its  jurisdiction.  It  is  undoubtedly  within  the  powers  of  the  legis- 
lature to  attach  all  reasonable  conditions  to  the  right  of  appeal, 
and  thus  place  a  limitation  upon  the  appellate  jurisdiction  of  the 
court.  The  cause  is  not  appealed  without  the  party  performs  the 
conditions  required  by  statute ;  and  when  he  neglects  to  do  so,  to 
entertain  jurisdiction  would  be  mere  usurpation  of  power." 

The  same  point,  to  wit,  that  a  bond  in  less  than  double  the 
amount  of  the  debt  and  costs,  would  not  sustain  an  appeal,  was 
again  decided  in  Bliss  v.  Long,  5  Ohio,  276.  The  objection  was 
not  taken  until  after  the  jury  had  been  sworn  and  part  of  the  testi- 
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mony  given  in  the  appellate 
tion,  it  was  not  deemed  too 
179]  weakened  by  the  *fae 
instated  on  the  docket,  it  be 
had  occurred  in  taxing  the  < 
bond  was  in  truth  large  eno 

In  Torbet  v.  Coffin,  6  Oh 
covered  judgment  against  1 
time  gave  security  for  an  ap 
mon  pleas  thereafter,  he  a 
proved  that  the  omission  to 
sequence  of  an  agreement 
docketed  ho  would  disconti 
The  court  allowed  it  to  be 
made  up  an  issue,  and  went 
were  given  for  the  defends 
judgment  upon  the  ground  i 
tion  of  the  case,  the  appeal 
term. 

These  several  rulings  were 
490,  in  which  it  was  held  th; 
pleas  to  the  supreme  court,  i 
supreme  court  does  not  atta( 
appellee  after  trial  and  verd 
the  requisitions  of  the  statut 
cate  the  judgment  of  the  c 
were  vacated,  the  jurisdictic 
tach. 

So  stood  tlie  law  when  th( 
enacted.  The  appellate  coui 
any  of  the  p re-requisites  pr 
importance  whose  fault  or 
defect,  whether  it  was  the  ap 
Pray,  the  clerk's ;  or,  as  in 
faith  of  the  appellee;  the  de 
positive  statute  law  required 
i&tence  of  the  jurisdiction, 
180]  *court  to  alter  or  modi 
an  important  change.     By  i 

"  That  no  exception  to  an 
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•peal  from  a  justice  of  the  peace  to  the  court  of  common  pleas, 
..  from  the  court  of  common  pleas  to  the  supreme  court,  shall  be 
taken,  unless  the  same  be  done  at  the  term  of  the  court  in  which 
the  appeal  is  entered ;  and  th^  failure  to  take  such  exceptions  at 
that  time  shall  be  considered  as  a  waiver  of  all  exceptions.  And 
if,  upon  exception  taken,  the  bond  shall  be  found  to  be  defective, 
either  in  form  or  in  any  other  respect,  the  appellate  court  may 
order  a  new  bond  to  be  given,  with  security  to  the  satisfaction  of 
the  clerk  of  said  court ;  and  if  such  new  bond  be  given  according  to 
9aid  order,  said  appeal  shall  not  be  dismissed,  but  the  appellate  court 
shall  proceed  to  hear  and  determine  the  cause  in  the  same  manner  as 
if  the  bond  originally  given  had  been  sufficient;  provided,  that  noth- 
ing in  this  section  contained  shall  be  construed  to  extend  to  bonds 
not  executed  within  the  time  limited  by  law  for  giving  appeal 
bonds."    Swan's  Stat.  686. 

The  effect  of  this  statute  was  to  confer  jurisdiction  upon  the  ap- 
pellate court,  although  the  appeal  bond  might  be  defective,  provided 
that  no  objection  was  made  at  the  first  term,  or,  if  then  made,  that 
a  new  and  sufficient  bond  was  given.  But  it  was  not  designed  to 
give  validity  and  sufficiency  to  a  bond  not  executed  in  compliance 
with  the  law.  On  the  contrary,  the  appellee's  right  to  except  to 
Buch  a  bond  and  to  ask  that  the  appeal  be  dismissed,  is  carefully 
preserved,  limited  only  as  to  the  time  within  wbich  the  exception 
shall  be  taken,  and  by  the  appellant's  counter  right  to  give  a  new 
bond.  The  court  are  authorized  to  order  the  new  bond,  "  and  if 
such  new  bond  be  given  according  to  said  order,"  says  the  statute, 
"said  appeal  shall  not  be  dismissed,  but  the  appellate  court  shall 
proceed  to  hear  and  determine  the  cause  in  the  same  manner  as  if 
the  bond  originally  given  had  been  sufficient."  It  is  only  upon 
the  giving  of  such  new  bond  that  the  court  is  empowered  to  pro- 
ceed. Before  the  statute,  it  could  not  proceed  at  all.  It  had  no 
jurisdiction  *and  a  valid  objection  to  jurisdiction  could  not  [181 
be  waived.  But  the  statute  came  and  authorised  it  to  be  waived, 
and  enacted  that  it  should  be  considered  as  waived  if  not  made  at 
the  first  term,  and  that  if  then  made  it  might  be  obviated  by  a  new 
bond.  That  being  given,  the  jurisdiction  becomes  as  complete  as 
if  the  original  bond  had  been  sufficient.  But  that  not  being  given, 
and  the  exception  being  taken  in  time,  the  appeal  must  be  dis- 
missed.   Such,  I  understood  to  be  the  meaning  of  the  law. 

In  Hays  v,  Armstrong,  7  Ohio,  pt.  1,  247,  a  restrospectivo  oper- 
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was  given  to  this  act 
9(1  as  too  late,  because 
bo  was  not  enacted  nni 
Saterleo  r.  Stevens,  11 
bjection  made  in  time. 
)ne  in  the  present  casG 

at  the  same  strictness 
btains  in  cases  to  whi( 
en  by  reference  to  Mo 
ed,  idem,  502.  In  the 
3  of  appeal,  marked  b; 
he  joarnal,  is  not  a  coi 
9  to  be  entered  on  the 
nunc  pro  tunc  order  at 
8  decided  that  where  s 
ommon  pleas,  at  July 
)ding,  an  appeal  bond 
was  not  within  time, 
led. 

e  conditions  on  whicl 

are  prescribed  by  stal 

e  act  provides  that  th( 

jrm  of  the  court  in  wl 

enter  on  the  records 
jhall,  within  thirty  d 
,  with  one  or  more  su 
of  the  court,  or  any 
ondition  hereinafter  p 
enalty  and  condition  c 

In  respect  to  the  pe 
ublo  the  amount  of  th< 
ayment  of  money  onl^ 
in  which  the  judgmei 
or  for  costs  only,  **  the 
B  judgment  or  decree, 
3ond,  to  be  given  in  tb 
nt  as  shall  in  the  opin 
>robable  loss,  damage, 
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ties,  may  sustain  by  the  delay,  and  the  costs  and  damages  which 
may  be  awarded  in  the  appellate  court." 

The  case  before  us  is  undeniably  one  in  which  the  appeal  bond 
should  be  in  a  penalty  fixed  by  the  court.  But  no  such  bond  was 
given.  Owing  to  somp  cause  unknown  to  us,  probably  to  the  fact 
that  the  statute  had  not  been  published,  the  court  fixed  no  penalty. 
The  appellant  fixed  it  himself  when  he  gave  the  bond,  or  the  clerk 
did  so.  In  either  event  the  bond  is  not  a  compliance  with  the  law, 
and  I  know  of  no  power  possessed  by  any  court,  to  allow  a  substi- 
tute for  what  a  statute  positively  requires ;  what  causes  may  be  ap- 
pealed, and  upon  what  terms,  it  is  for  the  legislature  to  say,  and 
when  it  has  spoken,  the  courts  must  obey.  If,  owing  to  omissions, 
or  unwise  enactments,  in  the  law,  or  to  their  late  publication,  cases 
of  hardship  arise,  the  fault,  if  there  is  one,  is  not  the  fault  of  the 
courts,  nor  is  it  any  part  of  their  province  to  provide  remedies  for 
such  evils.  Many  cases,  no  doubt,  would  have  been  appealed, 
which  have  not  been,  had  the  law  been  known  throughout  the  state 
in  time.  But  not  being  known,  notice  of  appeal  was  not  entered 
on  the  record,  and  the  right  of  appeal  was  lost.  For  it  is  not  pre- 
tended *that  in  such  a  case  there  could  be  an  appeal,  even  [183 
had  the  party  seeking  it  given  the  most  ample  bond.  And  yet  he 
would  have  been  quite  as  diligent  as  was  the  appellant  in  this  case, 
and  would  have  quite  as  meritorious  a  cause.  It  will  not  do,  it 
seems  to  me,  to  say  that  the  omission  to  fix  the  penalty  was  the 
default  of  the  court.  Suppose  it  were  so,  how  could  that  make  a 
bond  valid  that  is  not  in  compliance  with  the  statute  ?  Row  could 
that  authorize  a  substitute  for  what  is  required  by  the  statute  as  a 
condition  precedent  to  an  appeal  ?  We  have  seen  that,  in  Oliver 
V,  Pray,  the  appellant  had  used  all  due  diligence,  and  the  error 
was  by  the  fault  of  the  clerk,  yet  the  appeal  was  dismissed.  And 
in  Torbet  v.  Coffin,  the  omission  was  procured  by  the  appellee,  yet 
it  was  held  fatal.  For  the  question  in  a  court  of  law  is  not  whether 
there  has  been  diligence  or  negligence,  but  whether  the  statute  has 
been  complied  with.  It  is  only  upon  compliance  that  an  appeal  is 
authorized,  and  therefore  the  fact  of  compliance,  or  non-compliance, 
settles  the  rights  of  the  parties.  So  it  was  uniformly  held,  under 
former  laws,  as  the  cases  cited  fully  show,  and  there  is  nothing  in 
the  existing  statute  to  alter  the  rule  of  decision. 

But  were  it  otherwise,  I  wholly  dissent  from  the  proposition  that 
the  omission  to  fix  the  penalty  was  the  default  of  the  court.    It  is 
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it  this  must  be  so,  because  the  statute  provides  that,  *'  the 
lall,  at  the  time  of  the  rendition  of  the  judgment  or  decree, 
n  and  fix  the  penalty  of  the  appeal  bond,  to  be  given  in  the 
f  an  appeal/*     A  very  narrow  construction  is  given  to  the 
time,"  which  restricts  it  to  the  instant  of  the  rendition  of 
gment.     I  do  not  think  this  the  true  construction.     The 
erra  is,  for  certain  purposes,  regarded  as  but  one  day,  and 
no  idea  that  an  order  fixing  the  penalty  would  be  held  nuga- 
raade  subsequent  to  the  rendition  of  the  judgment,  but  at 
le  term.     Be  this,  however,  as  it  may,  neither  construction 
'thing  to  do  with  the  question,  whether  the  court  is  sua  sponte 
be  penalty,  or  whether  it  is  only  called  upon  to  act  when  the 
^arty  desirous  of  an  appeal  asks  *it  so  to  do.     Nor  are  the 
f  the  statute  so  imperative,  in  my  judgment,  as  to  require 
rt  to  fix  a  penalty  in  every  case,  whether  there  is  an  inten- 
appeal  or  not.  I  suppose  that  it  is  where  only  notice  of  appeal 
I  that  a  penalty  must  bo  fixed ;  and  as  the  giving  of  this  notice 
ct  of  the  party,  and  requires  no  judicial  action,  and  as  no 
lowever  dih'gent,  can  always  bear  in  mind  the  cases  in  which 
ren,  and  as  the  fixing  of  the  penalty  is  a  judicial  act  requiring 
nt  and  discretion,  and  both  parties  are  interested  in  it,  it  seems 
mt  the  proper  course  is,  for  the  party  seeking  an  appeal  to  move 
irt  to  fix  the  penalty,  and  for  the  adverse  party  to  have  an  op- 
ity  to  make  such  reasonable  suggestions  as  may  be  necessary, 
said,  however,  that,  under  the  amendment  of  March  12, 1845, 
10  L.  125)  to  the  chancery  practice  act,  which  amendment  pro- 
hat  the  court  should,  in  certain  cases,  direct  the  amount  and 
on  of  the  appeal  bond,  it  was  held  by  the  supreme  court  on 
3uit,  that  a  party  did  not  lose  his  right  of  appeal  by  the  fact 
e  penalty  was  not  thus  fixed.    But  no  such  decision  appears 
i  been  made  by  the  court  in  bank,  nor  are  we  referred  to  any 

decisions  in  which  it  was  expressly  ruled  that  the  appeal 
be  sustained,  without  a  new  bond  being  given,  under  the  act 
i.  We  have  but  a  vague  account  of  these  circuit  decisions, 
3ne  of  them  is  reported  ;  and,  so  far  as  I  can  learn,  the  ques- 
lether  a  new  bond  was  not  necessary,  was  not  made.  Be  thir?, 
3r,  as  it  may,  they  are  not,  although  entitled  to  respect,  bind- 
authority ;  and  I  can  not  surrender  my  clear  convictions  to 
snts  so  doubtful  and  indecisive.     The  decisions  of  the  court 
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ly  referred  to,  afford  a  firm  ground  on  which  to  stand, 
rulings  that  are  opposed  to  them  ought  to  prevail. 
t  of  view,  then,  in  which  I  can  regard  this  case,  the 
appellee  ought  to  be  sustained,  unless  the  act  of  1835 
I,  and  a  now  bond  be  given  in  ^pursuance  of  [185 
is  in  force,  and  that  such  bond  may  be  given.  I  ana 
I  opinion  that  it,  and  all  the  other  practice  acts,  were 
onstitution  itself,  and  made  applicable  to  the  exist- 
ihe  proper  jurisdiction.  But  if  this  is  not  so,  I  am 
)verns  the  present  courts  by  force  of  the  act  of  April 
3hio  L.  102.  If  the  constitution  have  not  the  effect 
3d,  the  same  result  was  accomplished  by  the  18th  sec- 
organizing  the  courts  (50  Ohio  L.  71),  and  continued 
Mentioned  act  of  April  30,  1852. 
pefore,  that  the  appellee's  motion  for  leave  to  give  a 
aid  be  granted.  For,  as  I  have  said,  I  consider  the 
of  no  validity,  and  the  act  of  1835  does  not  take 
t  to  except  to  it.  And  having  been  excepted  to  in 
eal  can  not  be  saved  under  that  act  without  a  new 
ven.  The  act  provides  that  if  a  new  bond  be  given 
U  not  be  dismissed.  The  converse  is  true,  that  if  it 
[.he  appeal  must  fail. 

lark  that  in  the  case  of  Batcliflf  v.  Beck,  W.  L.  Jour. 

152,  page  72,  cited  by  counsel,  no  application  was 

)  to  giye  a  new  bond.     Had  it  been  made  I  have  no 

have  been  granted.     But  not  being  made  the  appeal 


[iLiAM  C.  Kirby  v.  Thb  State  op  Ohio. 

?hich  charges  a  bank  bill  to  have  been  false,  forged,  altered 
and  counterfeit,  is  repugnant. 

•it  of  eiTor  to  the  common  pleas  of  Guernsey  county. 
F  in  error  was  indicted  at  the  November  term,  1852, 
n  pleas  of  Guernsey  county,  under  the  twenty -second 
act  providing  for  the  punishment  of  crimes  (Swan's 
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?he  indictmont  contained  two  counts;  tl 
plaintiff  in  error  uttered  and  published  "  i 
one  David  Kinkcad,  a  certain  false,  for^ 
jit  bank  note,  etc."  The  second  was  the  si 
tat  the  instrument  is  described  as  a  bank  I 
;e. 

f  exceptions  were  taken  on  the  trial  to  tl 
y,  the  charge  of  the  court,  and  the  refusal 
ind  a  number  of  errors  are  assigned  upon 
ase  was  decided  upon  the  exception  take 
is  unnecessary  to  notice  the  other  points  n 
Oowen  &  John  A.  Bingham^  for  plaintiff  in  < 
5s,  713;  Hooper  v.  Ohio,  4  Ohio,  350;  Eot 
I  Ev.  1531;  Gould's  PI.  164;  Archbold's  C 
Dook,  2  East's  PI.  Cr.  617 ;  Rex  v.  Jonet 
y.  The  State,  6  Ohio,  274 ;  Hart  v.  The  Sta 
::Jarter,  2  East's  PI.  Or.  985;  United  Sta 

attorney  general,  for  the  state. 

N,  J.  The  plaintiff  in  error  was  indicted  fo 
Ise,  forged,  altered  and  counterfeited"  bil 
of  the  denomination  of  twenty  dollars,  iss 
Indiana.  The  indictment  was  framed  u] 
jction  of  the  act  "  providing  for  the  punish 
[arch  7, 1835  (Swan's  Stat.  233,  234). 
iring  the  twenty-ninth  section  of  the  act  ^ 
twill  be  found  that  the  legislature  had  in  n 
unlawful  bank  bills : 

nterfeit bills;  2.  Forged  bills;  3.  Spurious 
False  bills. 

?he  twenty-second  section  embraces  the  firs 
[  of  these  ;  the  twenty-ninth  section  em 
bird,  and  fifth. 

ounterfeit  bill  is  one  printed  from  a  false 
ted  legitimately  or  illegitimately  from  the  , 
7rged  bill  is  one  to  which  the  signatures  oj 
z  whence  it  purports  to  have  been  issuer 
8  falsely  affixed.  It  may  be  a  legitimate  o 
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fision  from  the  genuine  plate,  or  it  may  be  an  impression 
a  counterfeit  plate. 

k  spurious  bill  may  be  a  legitimate  impression  from  the  genu- 
ate,  but  it  must  have  the  signatures  of  persons  not  the  officers 
3  bank  whence  it  purports  to  bave  issued,  or  else  the  names 
titious  persons.  A  spurious  bill,  also,  may  be  an  illegitimate 
ission  from  the  genuine  plate,  or  an  impression  from  a  counter- 
late,  but  it  must  have  such  signatures  or  names  as  we  have 
indicated.  A  bill,  therefore,  may  be  both  counterfeit  and 
i,  or  both  counterfeit  and  spurious,  but  it  can  not  be  both 
1  and  spurious. 

in  altered  bill  can  neither  be  a  counterfeit,  a  forged,  nor  a 
)us  bill,  according  to  the  twenty-second  section.  It  must  be 
thentic  and  genuine  bill,  legitimately  printed  from  the  genu- 
ate,  and  truly  signed  by  the  officers  of  the  bank,  but  altered 
denomination  or  in  some  other  material  part. 
There  may  be,  however,  an  illegitimate  impression  from  the 
ne  plate,  that  is,  merely  a  false  bill.  It  may  have  forged  sig- 
3S,  or  the  signatures  of  persons  not  the  officers  of  the  bank,  or 
imes  of  fictitious  persons. 

I  larger  sense,  to  be  sure,  a  bill  which  is  counterfeit  alone,  or 
srfeit  and  forged,  or  counterfeit  and  spurious,  or  forged  alone, 
irious  alone,  might  be  called  a  false  bill ;  and  an  altered  bill, 
same  general  sense,  might  be  called  a  false  bill ;  but  such 
age  is  too  loose,  we  think,  to  be  employed  in  construing  a 
e  for  the  definition  of  crimes. 

le  indictment  charges  the  bill  in  question  to  have  been  [188 
forged,  altered,  and  counterfeited,  which  is  plainly  a  repugnant 
ption.    The  judgment  must  therefore  be  reversed. 

Judgment  reversed. 
!INEY  dissented. 


Mortimer  Farris  v,  Tnt  Stats  of  Ohio. 

,  of  error  in  a  criminal  case  requires  an  allowance,  and  the  better  opinion 
9ms  to  be  ttiat  the  Jurisdiction  is  dependent  upon  its  being  allowed ;  and 
at,  therefore,  the  allowance  can  not  be  waived. 

it  could  be  waived,  it  is  not  waived  where  the  record  shows  no  express 
tiver,  and  no  plea  or  joinder  is  filed  by  the  state. 
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In  such  a  case  the  court  of 
doing,  it  affirm  the  juc 
ance  will  be  reversed  \ 
then  stand  as  if  no  wr 

It  is  irregular  to  return  th< 
cript  with  a  writ  of  er 
be  sent  up  relates  to  ci 

Whether  a  writ  of  error  in 

Error  to  the  district 

Finch  &  Olds^  for  ph 
Pugh,  attorney  genei 

Thurman,  J.  Tbis  i 
Morrow  county.  The 
common  pleas  for  rdsisi 
Upon  error,  the  districi 
reverse  this  judgement  ( 
A  motion  is  made  by  th 
the  writ  from  the  distr 
lowed;  and  this  appear 
as  we  suppose,  should  I 
reversal  of  the  judge 
189]  *error8  assignee 
common  pleas,  and  tbis 
writ  to  the  common  pic 
ing  the  case,  the  distrii 
not  prepared  to  say  thii 
clino  to  think  it  could  i 
supreme  court  has  pov 
error."  50  Ohio  L.  6! 
Whether  by  force  of  o 
not  a  writ  of  course,  ii 
there  is  a  diversity  of  ( 
a  criminal  case  the  wrii 
Buo  it  is  a  power  to  isf 
seem  that  the  jurisdicti 
lowed.  Be  this  as  it  i 
There  was  no  express 
the  state.  It  is  true  tl 
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argned  the  cause  ;  but,  for  aught  that  is  shown  by  the  record,  the 
very  objection  in  question  may  have  been  insisted  on. 

It  may  be  said  that,  if  the  district  court  had  no  jurisdiction,  its 
judgment  is  a  nullity,  and  there  is  nothing  to  reverse.  But  the 
cases  are  numerous  of  judgments  reversed  because  the  courts  rend- 
ering them  lacked  jurisdiction.    2  Mass.  35;  11  Mass.  507. 

We  notice  in  the  record  that  the  cause  was  heard  on  the  original 
papers.  This  was  an  irregularity.  The  statute  authorizing  the 
original  papers  to  be  certified  upon  error,  applies  only  to  civil  cases. 

The  judgment  of  the  district  court  must  be  reversed ;  and  as  this 
is  done  for  the  reason  above  stated  without  regard  to  the  other 
points,  the  parties  will  stand  as  if  no  writ  of  error  to  the  common 
picas  had  ever  issued.  It  will  be  time  enough  to  determine  whether 
the  common  pleas  erred  when  a  writ  of  error  shall  have  been  al- 
lowed. 

Judgment  of  the  district  court  reversed. 


^WiLLiAJc  Williamson's   Administratobs  v.  Gobdius  A.    [190 

Hall. 

The  contract  of  a  surety  upon  an  injunction  bond  is  within  the  statute  of  frauds, 
and  to  be  strictly  construed,  and  no  parol  eyidence  is  admissible  to  add  to, 
▼ary  or  contradict  it  in  any  of  its  terms. 

A  misreeital  in  the  condition  of  such  bond,  as  to  the  amount  of  the  judgment 
enjoined  by  an  injunction  bill,  may  be  corrected  by  the  bill,  where  the  in*. 
junction  bond  contains  a  plain  reference  to  it,  upon  the  principle  that  that 
is  certain  which  can  be  made  certain. 

Such  reference  for  the  purpose  of  construction,  makes  the  record  referred  to  a 
part  of  the  bond  itself,  and  where  the  description  and  the  proceeding  dee- 
scribed  are  both  before  the  court,  the  latter  will  control  the  former. 

JicGovney  v.  The  State,  20  Ohio  B.  98,  affirmed  and  distinguished  from  the 
present  case. 

This  is  a  writ  of  error  to  the  common  pleas  of  Franklin  county, 
reserved  in  the  district  court  in  that  county. 

The  action  in  the  court  below  was  debt  upon  an  injunction  bond. 
The  plaintiffs  show  by  their  declaration  that  on  the  12th  November, 
1842,  the  plaintiffs  intestate  recovered  a  judgment  in  the  supreme 
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.    Th  cy  also  cited  12  Sm.  &  M.  514 ;  3  Id. 
le,  7  ;  10  Ala.  828;  3  Crancb,  235. 
t  in  error. 

bin  the  terms  of  the  condition  of  the  bond. 
10,  564;  4  Gill.  &  J.  401 ;  1  Chitty  PI.  291. 
be  let  in  to  aid  in  making  the  surety  liable. 
,  20  Ohio,  93 ;  1  Greenl.  Bv.  318 ;  4  Cranch, 
le  principal  debtor  to  pay  the  particular 
ition  precedent.  Such  condition  is  stricti 
TTi  to  have  been  filled  to  the  letter.  7  Coke, 
on,  145,  pi.  27.  Such  case  admits  of  [193 
[Uivalent  Wells  t;.  Smith,  2  Eng.  Ch.  83; 
iple  of  estoppel  applies.  1  Greenl.  Ev.  26 ; 
elly  r.  Wright,  Mills,  9;  7  J.  J.  Marsh.  193. 
id  particular  description,  the  latter  controls, 
such  case  the  inapplicable  part  of  descrip- 
age.  4  Phil.  Ev.  550.  Where  all  the  par- 
:o  identify  the  thing  described,  evidence,;,of 
subject-matter  not  answering  to  every  part 
nadmissible.  4  Dev.  373;  8  Wend.  189; 
24;  3  Murphey,  539. 

I  the  opinion  of  the  court, 
e  declaration  is  the  question  here,  as  it  was 
1  the  argument  has  allowed  us  to  confine 
point:  Does  the  misrecital  in  the  condition 
mount  of  the  judgment  enjoined,  necessarily 
fe  state  the  question  thus  because  we  are 
>ther  mode  of  declaring  would  have  placed 
better  situation.  The  pleading  makes  the 
d  if  it  is  not  sufficient  it  is  because  the  con- 
It  is  claimed  to  be  so  by  the  defendant's 
y  the  declaration  is  insisted  to  be  bad: 
1  alleged  in  the  declaration  is  broader  than 
ond,  covering  a  difl'erent  and  larger  judg. 
an  attempt  to  contradict  or  change  a  writ- 
vidence ;  3d.  because  the  bond  against  the 
thin  the  statute  of  frauds,  thereby  consti- 
ison  why  parol  evidence  can  not  be  let  in  to 
ing  only  liable  according  to  the  strict  letter 
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and  if  not  bo  liable  he  is  not  liable  at  all;  and  4tb. 
are  of  Hampson  to  pay  the  particylar  judgment 
condition  is  a  condition  precedent  to  the  liability 
ad  both  parties  are  estopped  from  setting  up  any 

K>sition8  have  been  ably  sustained  by  counsel,  and 
tation  in  yielding  them  our  entire  assent.  If  this 
pen  to  either  objection  it  is  undoubtedly  bad.  The 
these  principles  to  the  case  in  hand,  rather  than 
^rrectness,  is,  therefore,  the  question  before  us..  The 
in  the  declaration  is  an  injunction  bond  in  the  penal 
ousand  dollars,  the  sum  fixed  by  the  court  allowing 
ind  so  far  as  this  part  of  it  is  concerned,  is  clear, 
urate.  It,  however,  contains  a  condition  of  defeas- 
scribes  upon  what  terms  the  obligation  contained 
't  may  be  avoided,  to  wit :  the  payment  by  Hamp- 
ment  enjoined  in  case  the  injunction  should  be  dis- 
le  the  plaintiff  were  obliged  to  aver  the  issuing  and 
ocution  upon  this  judgment,  as  well  as  the  dissolu- 
DCtion,  they  were  compelled  to  spread  out  this  con- 
ance  in  their  declaration  and  to  assign  Ihe  breach 
consisted  of  the  non-payment  of  the  judgment  de- 
Dhey  describe  the  judgment  actually  enjoined,  as  of 
ate  and  amount,  and  aver  that  the  injunction  bill 
accurately ;  and  that  the  judgment  and  injunction 

the  condition  of  the  bond,  referred  to  and  was 
le  same  identical  judgment  therein  correctly  de- 
^h  the  recital  was  erroneous  in  one  particular — the 
judgment.  The  whole  question,  therefore,  turns 
ncy  of  this  description  as  gathered  from  the  bond 
cords  therein  referred  to.    That  these  records  thus 

be  resorted  to  in  construing  the  bond,  and  in  fact 
of  the  bond  itself  for  that  purpose,  is  too  clearly 
oubted.  As  stated  by  Chief  Justice  Marshall  in 
.  Maurice,  2  Brock.  114 :  "  If,  instead  of  specifying 
urposes  for  which  the  money  was  received,  the  con- 
>nd  refers  to  a  paper  which  does  specify  those  pur- 
f  no  principle  of  reason  or  of  law  which  varies  the 
n  of  the  instrument  from  *what  it  would  bo  if  con- 
icification  within  itself.    That  is  certain  which  may 
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Bred  certain,  and  an  undertaking  to  perform  the  dnlies 
j^*«ov,i .  vod  in  a  distinct  contract,  or  in  a  law,  or  in  any  other  known 
paper  prescribing  those  daties,  is  equivalent  to  an  enumeration  of 
those  duties  in  the  body  of  the  contract  itself."  Another  rule 
equally  well  settled,  and  not  in  the  least  conflicting  with  any 
principle  contended  for  by  the  defendant's  counsel,  allows  extrinsic 
parol  evidence  to  be  given,  to  give  eflTect  to  a  written  instrument 
by  applying  it  to  its  proper  subject-matter,  by  proving  the  circum- 
stances under  which  it  was  made,  thereby  enabling  the  court  to 
put  themselves  in  the  place  of  the  parties,  with  all  the  information 
possessed  by  them,  the  better  to  understand  the  terms  employed  in 
the  contract,  and  to  arrive  at  the  intention  of  the  parties.  Hilde- 
brand  v.  Foglo,  20  Ohio,  147. 

In  applying  these  principles  to  this  case,  we  find  a  distinct  refer- 
ence in  the  condition  of  the  bond  to  the  injunction  bill  allowed  to 
be  filed  in  Fairfield  county ;  and  the  averments  of  the  declaration 
bring  distinctly  before  us  the  fact  that  that  bill  contains  an  accurate 
description  of  the  judgment.  The  bond  undertakes  to  recite  and 
describe  the  object  of  that  bill  to  be,  to  enjoin  a  judgment  of  a  cer- 
tain specified  amount ;  but  the  proceeding  itself,  in  effect,  brought 
before  us  in  the  same  bond,  shows  the  description  to  be  inaccurate. 
The  bond  itself  thus  furnishing  the  means  for  its  own  correction. 
It  seems  to  us,  if  there  ever  was  a  case  for  the  safe  application  of 
the  maxim  ^Hd  cerium  est  quod  certum  reddi  potest^''  it  is  one  thus 
circumstanced.  The  statute  does  not  require  the  bond  to  contain  a 
particular  description  of  the  judgment ;  it  would  be  all-suflScient 
to  refer  to  the  bill  for  that  purpose,  and  everything  in  the  recital 
of  this  bond  as  to  those  particulars  could  be  stricken  out,  and  still 
it  would  be  certain  and  sufficient.  Is  it  less  certain  when  the  thing 
itself  is  brought  before  us  because  the  party  has  made  an  unneces- 
sary false  description  of  it?  Where  both  are  before  us,  can  we 
violate  any  principle  of  the  law  in  correcting  the  description  by  the 
•thing  described?  We  thinft  not.  And  in  this  conclusion  [195 
we  think  we  are  fully  sustained  by  the  authorities  cited.  In  the 
case  of  Colburn  v.  Downs,  10  Mass.  20,  a  bail-bond  was  held  good, 
although  the  christian  names  of  both  the  plaintiffs  were  mistaken 
from  the  further  description  given  in  the  bond,  representing  them 
as  "  of  Boston,  in  the  county  of  Suffolk,  merchants  and  co-partners 
in  trade,  jointly  negotiating  in  business,  under  the  firm  of  Colburn 
&  Gill."     In  Scott  V,  Hornsby,  1  Call.  35,  a  forthcoming  bond  was 
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enforced  by  the  court  of  appeals  of  Virginia,  although  the  amount 
of  the  execution  was  incorrectly  stated  in  the  condition.  In  the 
case  of  Houston  v.  Belcher,  12  S.  &  M.  514,  on  an  attachment 
bond,  the  term  of  the  court  at  which  the  writ  was  returnable 
was  mistaken.  Mr.  Justice  Clayton,  in  delivering  the  opinion, 
says :  "  Was  the  bond  defective  ?  We  think  not.  There  was  no 
error  in  the  obligatory  part  cf  the  bond.  It  was  in  a  recital  not 
necessary  to  the  validity  of  the  obligation"  In  Laidren  v.  Feather- 
ston,  10  S.  &  M.,  on  a  title  bond,  the  amount  stated  in  the 
recital  differs  from  the  affidavit;  but  the  bond  was  held  good.  A 
like  decision  was  made  in  Walker  v.  Shotwell,  13  S.  &  M.  544. 

The  case  of  McGovney  v.  The  State,  20  Ohio,  93,  is  claimed  to  be, 
in  principle,  like  the  present.  We  have  carefully  re-examined  the 
case,  and  are  entirely  satisfied  with  the  decision  ;  nor  do  we  regard 
it  as  in  the  least  conflicting  with  the  views  above  expressed.  That 
was  an  executor's  bond,  and  the  name  of  the  testator  was  mistaken. 
The  condition  contained  no  reference  whatever  to  any  record  or 
paper  by  which  it  could  be  corrected ;  and  the  question  was  whether 
parol  evidence  was  admissible  for  that  purpose.  The  court  held 
that  it  was  not,  and  recognized  the  soundness  of  the  rule  laid  down 
by  Mr.  Greenleaf  that  such  a  contract  might  be  made  out  by  any 
writing  of  the  party  or  even  from  his  correspondence,  but  that  •'  it 
must  all  bo  collected  from  the  writings,  verbal  testimony  not  being 
admissible  to  supply  any  defects  or  omissions  in  the  written  evi- 
dence." 1  Greenl.  Ev.  318.  If  in  this  case  the  attempt  were  to 
196]  resort  •to  such  verbal  testimony,  we  should  at  once  say  it 
could  not  be  done.  But  no  such  attempt  is  made;  the  party  is 
charged  upon  his  bond  and  the  written  evidence  referred  to  in  it. 
All  its  terms  are  thus  made  out  in  writing ;  and  all  we  decide  is, 
that  this  unnecessary  and  erroneous  description  of  the  injunction 
proceeding  does  not  preclude  us,  when  we  are  expressly  referred  to 
it  in  the  bond,  from  looking  to  it  for  the  truth,  nor  from  giving 
effect  to  the  truth  when  thus  discovered.  This  ruling  leaves  no 
possibility  of  fraud,  perjury  or  mistake.  The  record  is  as  certain 
as  the  bond ;  and  both  may  be  clearly  identified  and  subject  to  no 
I  hange  or  uncertainty. 

Since  the  argument  of  the  cause  another  objection  to  the  declara- 
tion has  been  suggested.    It  is  claimed  that  the  plaintiff  should 
have  averred  that  the  bond  was  approved  by  the  clerk.    Without 
at  this  time  deciding  whether  such  an  averment  is  indispensable. 
168 
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re  satisfied  that  it  is  substantially  made  in  the  declaration ;  at 
jeast,  so  as  to  be  sufficient  on  general  demurrer.  It  is  averred  that 
the  bond  was  executed  in  pursuance  of  the  order  of  court,  was  filed 
with  the  clerk,  and  that  thereupon  the  injunction  issued,  etc.  The 
statute  requires  no  endorsement  of  approval,  and,  if  the  facts 
averred  existed,  it  was  a  sufficient  approval. 

A  majority  of  the  court  are  of  opinion  that  the  judgment  should  . 
be  reversed  and  the  cause  remanded. 

CoRWiN,  J.  As  I  am  unable  to  concur  with  my  brethren  in  the 
opinion  pronounced  in  this  case,  it  may  be  proper  to  indicate  the 
considerations  which  have  led  me  to  a  different  conclusion.  If  it 
were  a  mere  matter  of  pleading  or  practice,  I  should  not  consider 
it  important  to  express  my  dissent ;  but,  in  my  judgment,  this  de- 
cision goes  to  the  merits  of  the  controversy,  and  involves  rules  of 
construction  and  adjudication  which  establish  a  new  and  important 
precedent,  and  which  are  worthy  of  deliberate  consideration. 

That  a  surety  can  only  be  bound  by  the  letter  of  his  contract, 
and  can  not  be  made  liable  by  implication  or  construction,  is  well 
established  by  all  the  authorities,  and  conceded  *in  the  opin-  [197 
ion  of  the  court  in  this  case.  But  it  is  said  that  the  penal  part  of 
the  bond  is  the  contract  for  the  payment  of  the  money,  and  that 
the  condition  of  the  bond  is  no  part  of  the  contract  to  pay,  but 
simply  fixes  the  terms  upon  which  the  contract  to  pay  may  be  de- 
feated. 

This  looks  well  enough  in  theory,  for,  in  truth,  the  penal  part  of 
the  bond  contains  the  only  express  promise  to  pay  money ;  and  if 
executed  by  itself,  and  without  condition,  would  undoubtedly  consti- 
tute of  itself  a  good  cause  of  action.  But  the  condition  of  an  in- 
junction bond  is  as  material  as  any  other  part  of  the  contract,  from 
which  the  liability  of  the  surety  is  to  be  ascertained.  A  simple 
unconditional  bond  for  the  payment  of  money  is  not  an  injunction 
bond — it  is  not  such  a  contract  as  was  signed  by  the  defendant — 
it  is  not  such  a  contract  as  is  averred  in  the  declaration.  The  obli- 
gee can  not  declare  upon  this  contract  without  setting  out  its  condi- 
tion^ and  averring  that  an  execution  had  issued  upon  the  judgment 
recited  in  the  condition^  and  averring  the  breach  of  that  condition. 

But  independently  of  any  consideration  of  pleading,  upon  such 
a  bond,  and  regarding  the  true  character  of  the  contract  in  a  plain 
practical  view,  the  condition  is  not  only  in  form  and  substanob 
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a  material  part  of  the  contract ;  but,  in  fact,  the  amount  of  the 
judgment  described  in  the  condition  of  the  bond  is  the  only 
measure  of  the  legal  or  equitable  liability  of  the  obligor.  The 
sum  specified  in  the  penal  part  of  the  bond,  only  fixes  an  amount 
beyond  which  the  liability  of  the  obligor  shall  not  be  extended  in 
any  event ;  and  the  real  liability  incurred  is,  not  to  pay  the  pen- 
alty of  the  bond  absolutely,  but  that  he  will  make  good  the  default 
of  the  judgment  debtor,  to  pay  such  decree  as  may  be  rendered 
against  him,  on  account  of  the  judgment  specified  in  the  condition  of 
the  bond.  And  this  is  the  extent  of  his  legal  liability,  whatever  may 
be  the  penalty  named,  and  by  whomsoever,  as  a  matter  of  pleading, 
the  condition  of  the  bond  is  brought  upon  the  record. 

A  court  has  no  authority  to  presume  that  a  surety  in  a  bond  has 
intended  to  describe  any  thing  else  than  what  he  has  described. 
198]  •And  even  if  such  intentions  were  manifest,  it  would  be  an 
unwarranted  exercise  of  judicial  authority  to  hold  a  surety  liable 
for  having  intended  to  assume  a  responsibility,  which,  in  point  of 
fact,  he  had  not  assumed,  and,  with  reference  to  which  he  was  un- 
der no  moral  or  equitable  obligation.  The  amount  of  the  judg- 
ment proposed  to  be  enjoined  is  the  great,  if  not  the  only  impor- 
tant consideration  with  a  man  about  to  become  surety  on  a  bond 
to  enjoin  such  judgment.  It  is  comparatively  unimportant  to  him 
to  know  what  court  rendered  such  judgment,  or  at  what  term  it 
was  rendered,  or  what  was  the  original  cause  of  action.  This  lia- 
bility of  the  surety  being  limited  to  the  amount  of  the  original 
judgment,  with  accruing  interest  and  costs,  the  amount  of  suck 
judgment  is  of  the  very  essence  of  his  contract  And  when  a  surety 
has,  in  express  words,  in  his  contract  of  suretyship,  defined  and 
limited  the  only  basis  of  liability  which  he  is  willing  to  incur,  I 
am  at  a  loss  for  authority  upon  which  a  court  will  presume,  from 
circumstances  which  are  not  only  comparatively  unimportant,  but 
which  would  scarcely  even  attract  the  attention  of  such  surety,  that 
ho  meant  and  intended  to,  and  therefore  did  adopt  another  and 
wholly  different  basis  of  liability. 

•  In  Grant  v.  Naylor,  4  Cranch,  224,  C.  J.  Marshal,  in  delivering 
the  opinion  of  the  court,  says,  "that  the  letter  was  really  designed 
for  John  and  Jeremiah  Naylor  (although  addressed  to  John  and 
Joseph  Naylor  &  Co.,)  can  not  be  doubted,  but  the  principles  which 
require  that  a  promise  to  pay  the  debt  of  another  shall  be  in  writ- 
ing, and  which  will  not  permit  a  written  contract  to  be  explained 
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by  parol  testimony,  originate  in  a  general  and  wise  policy,  which 
this  court  can  not  relax  so  far  as  to  except  from  its  operation  cases 
within  the  principle.''  And  again  in  the  same  case  it  is  said:  **To 
admit  parol  proof  to  make  it  sach  a  contract,  is  going  farther  than 
courts  have  ever  gone,  when  the  writing  is  itself  the  contract,  and 
not  evidence  of  a  contract,  and  when  no  pre-existing  obligation 
bound  the  party  to  enter  into  it."    And  so  are  all  the  authorities. 

*This  is  not  a  case  for  the  application  of  the  maxim,  "id  [199 
cerium  est  quod  cerium  reddi  potest,'*  and  none  of  the  authorities  re- 
cognizing that  doctrine,  which  are  cited  by  counsel,  and  adopted 
by  the  court,  have,  in  my  judgment,  any  applicability  to  the  real 
question  in  the  case ;  for  the  very  obvious  reason,  that  the  bond  is 
certain  of  itself.  There  is  no  ambiguity  about  it.  It  is  upon  its 
face  a  good  bond,  and  it  is  useless  to  inquire  whether  we  may  make 
certain,  that  which  is  already  certain.  The  real  question  is,  whether 
a  bond,  clear,  unambiguous,  certain  and  explicit-— embracing  one 
specific  and  clearly -defined  subject-matter,  may,  by  averment  and 
proof,  be  applied  to  another  subject-matter,  materially  different, 
and  with  which  the  matter  of  the  bond  has  no  connection.  I  main- 
tain that  it  can  not  be  so  applied,  and  that  the  cause  of  action  set 
out  in  the  declaration  in  this  case  is  unsupported  by  reason  or 
authority. 

But  this  conclusion  is  avoided  by  the  court,  upon  the  assumption 
that  the  judgment  averred  in  the  declaration  is  correctly  described 
in  the  bill  in  chancery,  upon  which  the  injunction  was  allowed ; 
and  that  by  the  recital  in  the  condition  of  the  bond,  that ''  injunc- 
tion had  been  allowed,'*  etc. — ^the  bill  in  chancery  was  so  referred 
to  as  that  the  description  of  the  judgment  in  such  bill  in  chancery, 
may  be  adopted,  and  the  particular  description  of  the  judgment  in 
the  condition  of  the  bond  itself  may  be  rejected.  To  this  proposi- 
tion I  am  constrained  to  dissent,  for  various  reasons : 

Ln  the  first  place,  there  is  no  such  reference  to  the  bUl  in  chancery, 
as  to  make  it  descriptive  of  any  thing  in  the  bond.  A  bill  in  chan- 
cery is  nowhere  mentioned  or  referred  to  in  terms  in  any  part  of 
the  injunction  bond.  It  is  true,  it  does  recite  that  an  injunction 
has  been  allowed ;  but  whether  upon  a  bill  in  chancery,  or  that  it 
had  been  allowed  upon  any  particular  bill  in  chancery,  containing 
any  particular  description  of  a  judgment,  is  not  said  in  the  bond. 
Undoubtedly  the  bond  would  have  been  a  good  one  if  it  had  re- 
ferred to  the  bill  in  chancery  for  a  description  of  the  judgment  to  be 
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enjoined,  and  the  judgment  described  in  Bach  bill  in  chancery,  bo 
200]  for  •that  purpose  referred  to,  would  have  been  as  clearly 
the  basis  of  the  liability  of  the  obligor,  as  though  the  same  judgment 
were  specifically  recited  in  the  bond  itself.  The  bond  would  thus 
effectually  adopt  the  description  of  the  bill  in  chancery.  But  it  is 
not  so  here ;  on  the  contrary,  without  adopting  any  other  descrip- 
tion, or  relying  upon,  or  referring  to,  any  other  description,  the 
obligor  himself,  in  his  own  bond,  describes  Bpecifically  the  judg- 
ment, for  the  ultimate  payment  of  which  he  binds  himself.  And 
this  precludes  any  other  description. 

In  considering  this  proposition,  it  can  not  be  fairly  said,  "that 
by  the  mere  recital,  an  injunction  had  been  allowed,"  the  party 
adopted,  as  a  part  of  his  contract,  the  bill  in  chancery  upon  which 
such  injunction  may  have  been  allowed;  and  he  ought  not  to  be 
held  to  such  a  rule  of  construction ;  for  he  may  not  know  whether 
such  injunction  is  allowed  at  all  upon  a  bill  in  chancery,  or  upon 
mere  motion.  He  knows  nothing  of  a  bill  in  chancery;  he  is  not 
responsible  for  the  truth  or  falsity  of  any  of  its  allegations.  He 
does  not  know  what  his  principal  may  allege  in  the  proceeding  in 
which  he  seeks  relief,  or  on  what  grounds  he  may  maintain  himself, 
or  what  means  of  relief  he  may  resort  to.  He  does  know  the  extent 
of  the  obligation  specified  in  the  bond  presented  to  him  for  signa- 
ture, and  I  think  he  ought  to  be  permitted  to  know  that  he  shall 
not  be  subjected  to  any  liability,  except  upon  the  terms  and  con- 
ditions of  the  bond  he  signs. 

It  ought  to  be  a  suf3cient  answer,  to  say  that  the  bond  contains 
no  express  words  of  adoption  of,  or  reference  to,  the  bill  in  chancery 
which  it  is  averred  describes  the  judgment  set  up  in  this  declara- 
tion. But  if  this  is  not  sufficient,  and  if  it  may  be  said  that  such 
adoption  of  the  bill  in  chancery  may  be  ascertained  by  construction, 
what  is  the  consequence? 

The  bill  in  chancery  describes  a  particular  judgment,  which  it 
seeks  to  enjoin.  An  injunction  is  allowed  on  said  bill  in  chancery 
to  enjoin  the  judgment  therein  described.  Dpon  application  for  the 
201]  writ,  a  bond  is  presented  describing  *another  and  a  wholly 
different  judgment.  Can  any  one  say  that  the  judgment  described 
in  the  bill  in  chancery  is  enjoined,  or  may  be  enjoined,  by  a  bond 
particularly  describing  and  applying  to  another  judgment?  Cer- 
tainly not.  A  writ  of  injunction  could  never  properly  issue  upon 
such  a  bond ;  and  if  it  had  so  issued  by  mistake  or  inadvertence, 
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the  coart  would  not  continuo  its  injunction  on  such  bond ;  but,  in 
the  absence  of  a  bond  applying  to  the  judgment  enjoined,  would  at 
ODce  dissolve  the  injunction,  so  inadvertently  issued. 

This  is  not  a  case  of  a  mere  mistake  in  one  of  several  items  of 
description  in  a  bond.  According  to  the  declaration,  it  is  all  mis- 
take. The  supreme  court  did  not,  at  the  term  mentioned,  render 
such  a  judgment  as  is  recited  in  the  condition  of  the  bond.  The 
condition  of  the  bond  does  not  apply  to  the  judgment  averred  in 
the  declaration.  It  never  could  have  operated  to  enjoin  such  judg- 
ment. The  bond  never  performed  any  function — was  inoperative 
as  to  the  judgment  introduced  by  averment — was  a  mere  nullity  as 
to  everything  except  the  judgment  which  it  recites,  and  to  which, 
by  its  terms,  it  is  applicable  ;  and,  unless  such  a  judgment  as  the 
bond  describes  is  shown  to  exist,  and  the  bond  has  operated  upon  * 
each  judgment,  it  has  not,  and  never  had  force  or  vitality — it  is 
merely  void. 

Judgment  of  the  common  pleas  reversed. 
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Where  the  claim  of  a  conoplainant  in  a  chancery  proceeding  against  several 
defendants  is  separate  and  distinct,  so  that  the  case  can  be  tried  as  to  one 
or  more  of  the  defendants  without  interfering  with  the  rights  or  liabilities 
of  the  other  defendants,  it  is  competent  for  a  court  of  chancery  to  pass  on 
the  case  and  render  a  separate  decree  as  to  such  defendants,  and  such  decree 
may  be  appealed  from,  although  the  rest  of  the  case  may  be  undisposed  of 
in  the  court  below. 

*An  appeal  of  one  branch  of  a  case  will  not  bring  into  the  appellate  court  [202 
parties  whose  cause  has  not  been  adjudicated  in  the  court  below,  although 
such  parties  would  be  necessary  in  the  appellate  court  to  enable  it  to  render 
a  decree. 

Where  the  court  of  common  pleas  proceeds  to  render  a  decree  as  to  one  of  sev- 
eral  defendants,  whose  interests  are  inseparably  connected,  leaving  the  case 
as  to  such  other  defendants  undisposed  of,  such  decree  is,  so  far  as  the  right 
of  appeal  is  concerned,  a  nullity,  and  can  be  set  aside  by  the  court  render- 
ing the  decree^  at  a  subsequent  term,  for  irregularity. 

Motion  to  dismiss  an  appeal.    Beserved  in  Fairfield  county. 
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that  the  suit  being  commenced  in  Fairfield  county,  and  the  prop- 
erty situate  in  Licking  county,  tliey  are  not  chargeable  with  con- 
structive notice  of  the  pendency  of  the  litigation. 

The  cause  was  tried  in  the  court  below  as  to  the  defendant  Ruff- 
ner  alone,  and  the  bill  dismissed  as  to  him.  The  complainant  has 
appealed  from  that  decree,  and  the  only  question  presented  to  tho 
court  is  on  a  motion  by  the  defendant,  Ruffner,  to  dismiss  the 
appeal. 

Several  reasons  are  assigned  for  the  dismissal  of  the  appeal.  In 
substance,  however,  they  all  amount  to  this:  that  the  cause,  as  far 
as  Smith  and  the  Comings  are  concerned,  is  still  pending  and  undis- 
posed of  in  the  court  of  common  pleas ;  that  the  appeal,  therefore, 
only  brings  up  the  case  of  Ruffner  to  the  district  court;  and  that 
the  interest  of  Ruffner  and  these  other  defendants  are  so  insepara- 
bly blended,  that  a  decree  can  not  be  rendered  as  to  one  without 
at  the  same  time  passing  on  the  rights  of  others. 

By  the  fourth  section  of  the  act  regulating  appeals  to  tho  district  ^ 
court  it  is  provided  "that  in  all  cases  where  the  interest  of  any 
party  desiring  an  appeal  is  separate  and  distinct  from  that  of  the 
other  party  or  parties,  and  he  shall  *be  desirous  to  appeal  [204 
the  part  of  the  case  in  which  he  is  interested,  it  shall  be  so  allowed 
by  the  court,"  etc.  50  Ohio  L.  91}.  The  previous  statute  on  this 
subject  provides,  "  that  any  party  to  a  suit  in  chanceiy  may  appeal 
his  separate  part  of  the  suit,"  etc.     43  Ohio  L.  126. 

These  statutes  are  substantially  similar  in  their  provisions,  giving 
to  a  party,  in  a  case  where  there  has  been  a  final  decree,  and  where 
his  interests  are  separate  from  the  other  parties  with  whom  he  may 
have  been  united  in  the  suit,  the  right  to  appeal  his  separate  part 
of  the  case ;  and  this  is  on  the  ground  that  his  interests  are  so 
separate  and  distinct  from  the  others,  that  they  can  be  separately 
adjudicated  in  the  appellate  court. 

These  statutes  do  not  provide  for  the  mode  in  which  the  trial  is 
to  be  had  in  the  court  below.  It  is  true,  however,  that  it  is  a  prac- 
tice well  established  in  chancery  proceeding,  that  the  court  may, 
where  the  case  is  divisible,  as  where  a  complainant  proceeds  against 
a  number  of  defendants,  and  whero  there  is  no  connection  between 
the  defendants,  so  that  the  rights  of  the  complainant  against  some 
of  them  may  be  adjudicated  without  in  any  way  affecting  the  rights 
or  liabilities  of  the  others,  to  enter  separate  decrees  and  at  differ- 
ent times. 
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The  present  case  furnishes  us  with  an  example.    Here  are  a  num- 
ber of  defendants  who  are  charged  in  the  bill  as  holding  certain  equi- 
ties, belonging  to  John  Walters,  in  Reparate  distinct  pieces  of  prop- 
erty, and  where  there  is  no  connection  whatever  between  the  per- 
sons and  the  property,  except  that  they  are  all  charged  as  holding 
in  trust  for  the  same  person.    If  the  court  had  proceeded  to  decide 
the  case  as  to  Ruffner,  Smith,  and  the  Comings,  who  had  no  con- 
nection with  the  other  defendants,  or  with  the  other  pieces  of  prop- 
erty, it  would  have  been  clearly  proper  to  have  done  so,  and  such 
decree  could  have  been  appealed  from,  although  the  rest  of  the  case 
had  been  left  undisposed  of  in  the  court  below.     And  if  there  had 
been  a  decree  as  to  all  of  these  persons,  and  their  interests  were  so 
205]    inseparably  connected,  *that  the  case  could  not  bo  passed  on 
without  an  adjudication  of  all  their  rights,  then  the  appeal  either 
by  the  complainant  or  any  one  of  the  defendants  would  have 
vacated  the  decree  and  brought  up  the  case  as  to  all  of  them.    But 
there  has  been  no  decree  as  to  Smith  and  the  Comings  in  the  court 
below ;  until  which  time,  as  we  think,  they  can  not  be  brought  into 
the  appellate  court.    This  brings  us  to  the  question  whether  the 
interests  of  Buffner,  Smith  and  the  Comings  are  so  inseparably 
connected  that  it  is  necessary  to  have  them  all  before  the  court,  to 
render  the  proper  decree.     We  think  their  connection  with  this 
lease,  for  the  use  and  occupancy  of  which  they  are  all  sought  to  be 
charged,  is  such  as  to  render  them  necessary  parties  to  the  same 
decree,  if  a  decree  should  be  rendered  against  them.     One  of  the 
peculiar  advantages  of  a  court  of  chancery  is,  that  it  can  not  only 
decree  between  the  complainants  and  defendants,  but  can  also 
modify  its  decree  so  as  to  preserve  the  equities  between  the  defend- 
ants themselves,  as  in  a  case  where  all  of  the  defendants  are  liable 
to  the  complainant;  but  where  from  some  relation  existing  between 
the  defendants  one  of  them  should  respond  to  the  decree  and  save 
the  rest  harmless  from  its  operation,  in  that  case  the  defendants  in 
whose  favor  this  equity  exists  have  a  right  to  claim  that  a  decree 
shall  be  so  modified  as  to  operate  first  against  the  defendant  on 
whom  such  obligation  rests  before  proceeding  against  them. 

Now  in  this  case,  supposing  all  of  the  defendants  to  be  liable  to 
the  complainant  for  such  time  as  they  respectively  had  the  use  of 
this  property,  the  pleadings  on  both  sides  show  that  Smith  pur- 
chased from  Buffner  with  covenants  against  incumbrances,  and  the 
Comings  from  Smith  in  the  same  way,  and  if  it  should  be  found 
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that  fiaffoer  was  bound  to  iDdemnify  the  other  defendants  against 
this  incambrance  it  would  be  clearly  competent  for  them  to  ask 
that  the  decree  should  first  operate  on  fiuffner  for  the  whole 
amount,  and  only  operate  on  them  in  case  he  was  unable  to  respond. 

The  claim  of  the  complainant  necessarily  involves  an  account  of 
the  value  of  this  term,  in  which  all  the  *defendant8  are  in-  [306 
terested.  They,  too,  all  rely  on  a  common  defense,  namely,  that 
the  lease  was  forfeited  when  Buffner  entered,  and  we  think  were 
properly  parties  to  the  same  suit;  if  the  appeal  were  sustained,  they 
would  be  separated,  and  would  be  liable  to  have  their  rights  ad- 
judicated in  different  tribunals,  where  contradictory  decisions 
might  be  made. 

An  appeal  from  a  lower  to  a  higher  court  only  exists  where 
something  has  been  passed  on  and  definitely  settled  in  the  lower 
court,  and  which  is  susceptible  of  being  properly  adjudicated  in  the 
appellate  court;  such  does  not  appear  to  us  to  be  the  effects  of  this 
decree.  So  far  as  the  question  of  appeal  is  concerned,  we  think 
this  decree  is  a  nullity,  and  that  the  remedy  of  the  plaintiff  is  on 
motion  to  the  court  of  common  pleas,  to  set  the  decree  aside  for  ir- 
regularity, which  we  have  no  doubt  that  court  has  the  right  to  do. 

Appeal  dismissed. 


Lawson  &  Covode  v.  The  Farmers'  Bane  of  Salem. 

Since  the  passage  of  the  statute  of  March,  1860,  to  improve  the  law  of  evidence^ 
which  provides  that  a  personal  interest  in  the  event  of  a  suit  shall  not  ren- 
der a  witness  incompetent,  the  objection  to  a  stockholder  in  a  corporation 
testifying  as  a  witness  on  behalf  of  the  corporation,  goes  to  the  credibility, 
and  not  to  the  competency  of  the  witness. 

The  holder  of  a  bill  of  exchange,  in  order  to  charge  an  indorser  residing  in  an- 
other state  or  place,  adopting  the  mail  as  the  means  of  conveying  the  notice 
of  the  dishonor  of  the  bill,  may  send  the  notice  by  the  mail  of  the  day  of 
the  default,  but  if  not,  he  mttat  deposit  the  notice,  directed  to  the  indorser 
in  the  post  office  in  time  to  be  sent  by  the  mail  of  the  day  next  after  the 
day  of  the  dishonor,  unless  the  mail  of  that  day  be  made  up  and  closed  at 
an  unreasonably  early  hour,  or  in  other  words,  before  early  business  hours ; 
and  if  there  be  no  mail  of  that  day,  or  the  mail  of  that  day  be  closed  at  an 
unreasonably  early  hour,  then  by  the  next  practicable  mail. 

Where  a  bill  was  protested  in  the  city  of  Pittsburg  on  the  27th  of  July,  and  the 
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departure  of  the  only  mail  of  the  next  day  to  the  place  of  the  residence  of 
i^>^  '  the  indorser,  was  ten  o'clock  ▲.  if.,  the  time  of  the  closing  of  the  mail  b^ 

ing  ten  minutes  after  nine  o^dock,  and  not  before  convenient  early  bni^ 
ness  hours,  the  holder  does  not  use  due  diligence  if  he  neglects  to  send  the 
notice  of  dishonor  by  that  maiL 

207]  *The  holder  of  a  bill  is  not  bound  to  give  notice  of  the  dishonor  to 
any  more  than  his  first  immediate  indorser.  And  each  party  to  a  bill  has 
the  same  time  for  giving  notice  to  parties  prior  to  him  that  the  holder  has. 

After  an  agent  to  whom  a  bill  is  sent  for  collection  has  given  notice  to  the 
principal,  the  same  time  thereafter  is  allowed  to  the  principal  for  giving 
notice  to  the  indorser  as  if  he  had  himself  been  an  indorser  receiving  no- 
tice from  the  holder. 


LV/ 


Ebbob  to  the  oonrt  of  common  pleas  of  Columbiana  county,  re- 
Berved  in  the  district  court  for  decision  by  the  supreme  court. 

The  original  action  was  assumpsit,  for  recovery  against  LawBon 
&  Covode,  as  endorsers  of  a  bill  of  exchange,  which  is  as  follows : 

Wellsvillb,  April  25, 1848. 

$4,000.00.  Ninety  days  after  date,  pay  to  the  order  of  Lawson 
&  Covode,  four  thousand  dollars,  value  received,  and  place  the  same 
to  the  account  of 

Tours,  etc.,  W.  F.  JORDAN". 

To  J.  Jorda,p  &  Son,  Pittsburgh, 

"Pay  to  Farmers'  Bank  of  Salem, 

LAWSON  &  COVODE." 

Accepted  by  J.  Jordan  &  Son. 

The  declaration  counts  upon  the  instrument  above  mentioned, 
and  also  contains  the  common  counts. 

Plea — ^Non-assumpsit. 

It  appears  that  this  bill  of  ezchange,  which  was  drawn  and  en- 
dorsed in  this  state,  was  discounted  by  the  Bank  of  Salem,  and  the 
money  paid  to  the  acceptors  thereof;  subsequently  it  was  indorsed 
by  the  Bank  of  Salem  to  the  Exchange  Bank  of  Pittsburgh,  in  the 
State  of  Pennsylvania,  for  collection,  Jordan  &  Son,  the  acceptors 
living  in  the  city  of  Pittsburgh.  It  matured  in  the  hands  of  the 
Exchange  Bank  of  Pittsburgh  on  the  27th  day  of  July,  1848,  and, 
being  dishonored  by  the  acceptors  in  Pittsburgh,  was  protested  for 
non-payment  by  Webb  Closey,  a  notary  public  of  that  city. 

On  the  trial  of  the  cause  in  the  court  of  common  pleas,  the  bank 
gave  in  evidence  the  bill  of  exchange  and  the  notarial  protest  at- 
tached thereto,  dated  July  27,  1848 ;  also  a  certified  copy  of  the 
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notarial  record  of  "Webb  Closey,  with  *proof  of  bis  death  '  [208 
since  the  protest  of  the  bill.  The  defendants  below  objected  to  this 
last  testimony,  but  the  court  admitted  it.  Baring  the  trial  the  bank 
ealled  Joseph  J.  Brooks  and  John  Dellenbongh  as  witnesses,  both 
being  stockholders  and  directors  in  the  Salem  Bank,  not  only  at 
that  time  bat  also  when  the  bill  was  discounted  and  matured.  To 
the  testimony  of  these  two  witnesses  the  defendants  below  objected, 
but  the  court  overruled  the  objection  and  admitted  their  testimony, 
which  was  material. 

The  bank  having  rested,  the  defendants  in  the  court  below  gave 
in  evidence  the  notice  of  protest  which  appears  in  the  record  sent 
to  the  Salem  Bank  by  Notary  Closey,  and  produced  by  the  cashier 
of  the  Salem  Bank.  And  evidence  having  been  given  that  the  Ex- 
change Bank  of  Pittsburgh  closed  at  three  o'clock  p.  m.  on  the 
27th  July,  1848 ;  that  Notary  Closey's  office  was  about  one  square 
from  the  Pittsburgh  post  office ;  that  the  mail  left  Pittsburgh  for 
Salem  at  ten  o'clock  A.  m.  on  the  28th  of  July,  and  was  closed  at  ^  SM 

ten  minutes  after  nine  o'clock  a.  m.,  and  that  the  business  hours  '^| 

of  Pittsburgh  were  from  seven  o'clock  A.  m.  till  dusk,  the  parties 
rested  the  case.  The  notarial  protest  does  not  state  when  the  no- 
tices were  deposited  in  the  post  office,  but  the  notice  to  the  Salem 
Bank,  which  enveloped  the  notice  to  Lawson  &  Covode,  the  accom-  '*-.  > . 

modation  indorsers,  is  mail  marked  at  the  Pittsburgh  post  office, 
July  29, 1848.. 

The  bill  of  exceptions  taken  upon  the  trial  shows  that  the  defen- 
dants below  excepted  to  the  ruling  of  the  court  as  to  the  admissi- 
bility of  the  testimony  to  which  they  objected,  and  also  to  that  part 
of  the  charge  of  the  court  to  the  jury,  which  is  as  follows : 

"  It  will  be  proper  to  consider  further  whether  any  legal  notice 
was  given,  and  due  diligence  used  to  fix  the  liability  of  these  de- 
fendants. K  it  appear  from  the  proof  that  the  demand  was  made 
on  the  27th  of  July,  the  last  (fay  of  grace,  and  payment  refused,  and 
that  notice  to  the  defendants  of  such  demand  and  non-payment  was 
deposited  in  the  post  office  at  Pittsburgh,  at  any  time  on  the  28th 
of  July,  it  was  proper  and  sufficient  notice.  The  law  gives  the  en- 
tire day  after  the  day  of  dishonor,  which  was  the  27th  of  July,  to 
the  notary  to  deposit  the  notice  in  the  post  office. 

*"  It  is  therefore  immaterial,  whether  the  notice  in  this  case  [209 
was  deposited  by  the  notary  before  the  closing  of  the  mail  at  the 
post-office  at  Pittsburgh,  before  or  after  nine  or  ten  o'clock  a.  h.  of 
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notice  is  proven  to  be  in  the  office  on  the  28th. 

if  the  proof  satisfy  the  jury  that  the  notice  of  the 
bill  could  not  be  conveniently  deposited  in  the  office, 
July,  in  time  for  the  mail  of  that  day  (as  we  have 
itially  said),  then  it  was  in  proper  time,  if  said  notice 
Q  time  to  be  sent  out  by  the  next  mail  after  the  28th 
is  connection  it  may  be  proper  to  observe  to  the  jury 
iffs  are  in  no  way  to  be  affected  by  the  delays,  mis- 
rhts  of  the  post-office,  or  its  agents.  And,  if  it  ap- 
notice  given,  or  attempted  to  be  given  to  these  de- 
ot  sent  by  the  direct  mail,  from  Pittsburgh  to  Wells- 
e  mail  from  Pittsburgh  to  Salem,  and  from  thence  to 
fact  will  not  defeat  the  plaintiffs  right  of  recovery,  if 
B  defendants  was  deposited  in  the  post-office  at  Pitts- 
-  time,  directed  to  the  Bank  of  Salem,  and  by  that  bank 
he  defendants  at  Wellsville  by  the  next  mail  after 
be  said  notice  at  Salem." 

,s  returned  for  the  plaintiff,  for  $4,513.33 ;  on  which 
rendered  by  the  court  of  common  pleas  at  the  Sep- 
bereof,  1850,  to  reverse  which,  this  writ  of  error  is 

[so  Umbstaetter  S  Stanton,  for  plaintiffs  in  error.. 
ookSy  for  defendant  in  error ;  Lennox  v.  Roberts,  2 
Kent  Com.  106 ;  Story  on  Bills,  sees.  288,  300 ;  9 
;.  715 ;  5  Man.  &  Sel.  68 ;  2  Barn.  &  Aid.  401  Id.  496  ; 
K  Baldwin,  2  Harr.  488 ;  Chick  v,  Pillbury,  24  Me. 
;.  Webster,  1  Met.  1 ;  Wright  v.  Shawcross,  2  Barn. 


Several  questions  are  presented  by  the  assignment 
it  will  be  sufficient  to  notice  the  following : 
oks  and  Dellenbough,*  competent  witnesses  for  the 
)  trial  in  the  court  below  ? 

ourt  err,  in  the  charge  to  the  jury,  as  to  the  suffi- 
lotice  of  the  dishonor  of  the  bill? 
estion  involves  the  cbnstructicfh  to  be  given  to  the 
jtion  of  the  statute  of  March,  1850,  to  improve  *tho 
e,  which  provides  that  "  no  person  offered  as  a  wit- 
:cluded  by  reason  of  his  or  her  interest  in  the  event 
but  this  section  shall  not  apply  to  a  party  to  the 
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Action,  nor  to  any  party  for  whose  immediate  benefit  such  action  is 
prosecuted  or  defended,"  etc. 

This  statute,  being  remedial  in  its  nature,  is  entitled  to  a  liberal 
instruction.  The  tendency  of  legislation  has  been  of  late  to 
throw  wide  open  the  door  for  the  admission  of  testimony,  and,  in 
the  administration  of  justice,  to  repose  rather  upon  objections  to 
the  credibility,  than  to  the  competency  of  witnesses. 

A  stockholder  in  a  private  corporation  is  interested  in  the  event 
of  any  suit  to  which  the  company  is  a  party.  His  interest  is  not 
immediate  or  direct,  yet  it  is  that  legal  interest  which  would  render 
him  incompetent  as  a  witness  on  behalf  of  the  corporation,  without 
the  pipvision  of  the  statute  above  mentioned.  The  interest  of  a 
stockholder,  in  the  absence  of  any  special  liability,  is  not  increased 
by  his  becoming  director.  The  directors  of  a  corporation  are 
simply  agents  in  directing  the  management  of  its  business,  and  this 
agency  does  not  render  their  personal  interest  any  more  immediate 
or  direct  than  that  of  other  stockholders,  when  not  coupled  with  a 
1  special  individual  liability  of  the  directors  for  the  debts  of  the  cor- 
poration. So  far,  therefore,  as  the  testimony  of  these  witnesses  was 
objectionable  on  the  ground  of  interest,  the  objection  went  to  their 
<5redibility,  and  not  to  their  competency. 

Were  these  witnesses,  then,  incompetent  on  the  ground  of  being 
parties  to  thp  action,  or  parties  for  whose  immediate  benefit  the  ac- 
tion was  prosecuted?  A  party  to  the  action  is  a  person  whose 
name  appears  upon  the  record  in  the  case,  either  as  party  plaintiflF, 
or  defendant.  They  were  not,  therefore,  actual  parties  to  the  ac- 
tion ;  but  were  they  parties  for  whoso  immediate  benefit  the  action 
was  prosecuted  ?  The  statutory  exception  of  "  any  party  for  whose 
immediate  benefit  such  action  is  prosecuted  or  defended,''  has  an 
evident  reference  to  that  class  of  cases  where  the  real  party,  not 
named  upon  the  record,  prosecutes  or  defends  through  the  medium 
*of  a  mere  nominal  party  in  the  action.  The  requisite  quali-  [211 
fication  to  bring  a  person  within  the  exception  is,  that  he  be  not 
simply  interested  in  the  event  of  the  suit,  but  the  object  of  imme- 
diate consideration  in  the  suit,  or  the  real  beneficiary  for  whom  the 
Buitis  prosecuted  or  defended.  To  constitute  this,  the  interest  of 
such  person  in  the  suit  must  be  direct  and  immediate,  and  not  con- 
tingent, indirect,  or  remote.  A  stockholder,  and  the  corporation 
of  which  he  is  a  member,  are  separate  and  distinct  persons  in  law, 
And  their  interests  are  always  distinct,  and  sometimes  adverse.    A 
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er  sue,  or  be  sued  by  a  corporation  of  which  he  is 
iidgment  against  the  Bank  of  Salem  would  reach 
the  corporation,  but  could  not  bind  the  separate 
stockholder,  in  his  individual  capacity.  And  a 
or  of  the  bank  would  not  inure  to  the  immediate 
^  the  stockholders,  but  their  interest  in  such  judg- 
ndirect  and  depend  on  contingencies.  The  imme- 
^mplated  by  the  statute  to  create  the  incompetency, 
advantage  resulting  to  him  personally,  as  the  im- 
Bssary  consequence  of  the  judgment  itself,  and  not 
ach  him  indirectly,  through  the  medium  of  another 
indent  upon  a  contingency. 

Ohio  above  referred  to  is  very  similar  to  Lord  Den- 
Vict.  c.  85,  so  far  as  it  relates  to  the  interest  of 
e  incompetency  of  parties.  And  the  language  of 
the  English  act  is  '^for  whose  immediate  and  ind- 
astead  of  ^^for  whose  immediate  benefit "  the  suit  ia 
fended.  Numerous  decisions  have  been  made  in 
a  construction  to  this  act  similar  to  that  which  we 
to  the  Ohio  statute.  In  the  case  of  Black  v.  Jones, 
5q.  559,  it  was  decided  that  a  creditor  for  whose 
iment  has  been  made  to  a  trustee  by  the  debtor,  is 
less  for  the  trustee  in  an  action  brought  by  him 
ition  creditor  of  the  debtor,  who  had  levied  upon 
when  the  very  *question  was  as  to  the  validity 
so,  in  the  case  of  Harding  v.  Hodgkinson,  4  Eng. 
was  held  that  a  person  entitled  to  a  share  in  the 
devised  to  another,  in  trust  for  sale,  is  a  competent 
tion  brought  by  the  latter  to  establish  his  right  to 
purpose  aforesaid. 

exchequer  in  England  is  reported  as  saying  that 
3r  a  witness  is  a  person  in  whose  immediate  and 
f  an  action  is  brought  or  defended,  either  wholly 
lether  his  declarations  would  be  admissible  against 
ose  behalf  he  is  called  to  give  evidence." 
fore  us  a  majority  of  the  court  hold  that  the  court 
s  did  not  err  in  their  ruling  on  the  subject  of  the 
the  testimony  in  question. 

second  question,  then,  did  the  court  of  common 
ging  the  jury,  that,  if  the  notice  to  the  indorsers 
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of  the  demaBd  and  non-payment  of  the  bill  was  deposited  in  the 
post-office  at  Pittsburgh,  at  any  time  during  the  day  after  the  day  of 
dishonor^  without  regard  to  the  time  of  the  departure  of  the  mail  ^ 
for  that  day,  it  would  be  sufficient  notice;  and,  moreover,  that  if 
it  was  found  inconvenient  to  deposit  the  notice  in  the  post-office  in 
time  for  the  mail  of  that  day,  it  was  in  proper  time  if  the  notice 
Was  deposited  in  time  to  be  sent  off  by  the  next  mail  of  the  day 
next  after  the  day  following  the  day  of  the  dishonor  of  the  bill? 

This  involves  a  very  important  question  of  the  law  merchant, 
and  it  is  not  a  little  surprising  that  there  should  remain  any  doubt 
or  uncertainty,  at  this  late  day,  upon  a  question  of  such  vital  im- 
portance to  the  interest  of  commercial  countries  respecting  the 
duties  and  liabilities  of  holders  and  parties  to  dishonored  paper. 
And  it  is  a  matter  of  no  small  moment,  that  a  question  which  en- 
ters so  largely  as  does  this  into  the  every-day  business  transac- 
tions of  different  commercial  states  and  countries,  should  be  settled, 
not  only  upon  a  certain  and  unvarying,  but  also  upon  a  uniform 
basis. 

♦The  liability  of  the  indorser  is  strictly  conditional — de-  [213 
pendent  both  upon  due  demand  of  payment  upon  the  maker  or 
acceptor,  and  also  due  and  legal  notice  of  the  non-payment.  The 
purpose  and  object  of  such  demand  and  notice  is  to  enable  the  in-  ^^ 

dorser  to  look  to  his  own  interest,  and  take  immediate  measures  ''^^ 

for  his  indemnity.    The  demand  and  notice  being  conditions  pre-  ^  ^f^ 

cedent  to  the  indorser's  liability,  it  is  incumbent  on  the  holder  to  -.0 

make  clear  and  satisfactory  proof  of  them  before  he  can  recover.  *% 

The  plaintiffs  in  error  in  this  case,  being  accommodation  indorsers,  ^f^ 

may  well  insist  upon  strict  proof  of  due  diligence  in  giving  notice  ^^ 

i}i  the  dishonor  of  the  bill.  vf^ 

The  law  does  not  require  the  utmost  diligence  in  the  holder  in  'j 

giving  notice  to  the  dishonor  of  a  bill  or  note.    All  that  is  requisite  ■    r- 

is  ordinary  or  reasonable  diligence.    And  this  is  not  only  the  rule  « 

and  requirement  of  the  law  merchant,  but  a  statutory  provision  of  .;) 

this  state.    But  what  amounts  to  due  diligence  or  reasonable  notice  .    >|^ 

is,  when  the  facts  are  ascertained,  purely  a  question  of  law,  settled 
"  with  a  view  to  practical  convenience  and  the  usual  course  of 
business." 

The  question  was  at  one  time  strenuously  contested,  whether  due 
diligence  did  not  require  that  where  the  parties  reside  in  the  same 
place,  the  notice  of  non-payment  should  be  given  on  the  day  of  the 
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dielionor  of  the  bill;  and  where  the  parties  reside  in  different 
places,  shoald  be  sent  by  the  mail  of  that  day,  or  the  first  possible 
or  practicable  mail  after  the  default.  Tindal  r.  Brown,  1  Term. 
167;  Darbishire  v.  Parker,  6  Bast.  3;  Marias  on  Bills,  24.  But 
the  rule  was  established  and  is  supported  by  great  weight 
of  authority,  that  where  the  parties  reside  in  different  places, 
and  the  post  is  the  mode  of  conveyance  adopted,  although  it 
was  in  no  case  necessary  to  send  the  notice  by  the  post  of 
the  same  day  of  the  dishonor,  or  of  the  knowledge  of  the  dis- 
honor, the  holder  being  entitled  to  the  whole  of  that  day,  being  the 
day  of  the  dishonor  or  knowledge  of  the  dishonor,  to  prepare  his 
notice ;  yet  that  the  notice  would  be  insufficient  unless  put  into  the 
214]  post-office  in  time  to  go  by  the  next  *mail  after  that  day. 
And  this  is  in  conformity  with  the  rule  laid  down  by  Mr.  Chitty, 
in  his  learned  treatise  on  bills  of  exchange,  in  the  following  explicit 
language  :  "  When  the  parties  do  not  reside  in  the  same  place,  and 
the  notice  is  to  be  sent  by  general  post,  then  the  holder  or  party  to 
give  the  notice  must  take  care  to  forward  notice  by  the  post  of  the 
next  day  after  the  dishonor,  or  after  he  receives  notice  of  such  dis- 
honor, whether  that  post  sets  off  from  the  place  where  he  is  early 
or  late ;  and  if  there  be  no  post  on  such  next  day,  then  he  must 
send  off  notice  by  the  very  next  post  that  occurs  after  that  day." 
€bitty  on  Bills,  485. 

This  is  in  accordance  with  the  rule  as  settled  by  the  supreme 
court  of  the  United  States.  In  Lenox  v.  Roberts,  2  Wheat.  373, 
Chief  Justice  Marshall  says:  "It  is  the  opinion  of  the  court  that 
notice  of  the  default  of  the  maker  should  be  put  into  the  post-office 
early  enough  to  be  sent  by  the  mail  of  the  day  succeeding  the  last 
day  of  grace."  And  in  the  case  of  The  Bank  of  Alexandria  r. 
Swan,  9  Pet.  33,  Mr.  Justice  Thompson  approved  of  the  general 
rule  laid  down  in  the  case  of  Lenox  v.  Eoberts,  holding  that  notice 
of  the  dishonor  need  not  be  forwarded  on  the  last  day  of  grace, 
but  should  be  sent  by  the  mail  of  the  next  day  after  the  dishonor. 
The  same  rule  was  adopted  by  Mr.  Justice  Washington,  in  the  case 
of  The  United  States  v.  Parker's  Adm'rs,  4  Wash.  465 ;  and  in 
which  case  subsequently  that  decision  was  affirmed  on  error  by 
the  supreme  court  (12  Wheat.  559).  The  same  rule  received  the 
sanction  of  Mr.  Justice  Story,  in  the  case  of  the  Seventh  Ward 
Bank  v.  Hanrick,  2  Story,  416.  Although,  in  the  case  of  Mitchell 
V.  Degrand,  1  Mason,  180,  he  appears  to  have  been  disposed  to  even 
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greater  strictness,  holding  that  when  a  l)ill  is  once  dishonored,  the 
holder  is  bound  to  give  notice  by  the  next  practicable  mail  to  the 
parties  whom  he  means  to  charge  for  the  default.  This,  however, 
is  explained  by  Mr.  Justice  Washington,  in  the  case  of  United 
-States  V.  Parker's  Adm'rs,  to  mean  that  the  notice  should  be  put 
into  the  office  in  time  to  be  sent  by  the  mail  of  the  succeeding  day. 
This  rule,  adopted  by  *the  supreme  court  of  the  United  States,  [215 
and  which  is  supported  by  the  great  weight  of  authority  in  Eng- 
land and  in  the  several  states  of  the  Union  in  which  the  question 
appears  to  have  been  settled  by  reported  adjudications,  is  subject  to 
eome  qualification  relaxing  its  rigor.  If  two  mails  leave  the  same 
day  on  the  route  to  the  place  of  the  residence  of  the  indorser,  it  is 
sufficient  to  deposit  the  notice  in  the  post  office  in  time  to  go  by 
either  mail  of  that  day,  inasmuch  as  the  fractions  of  the  day  are  not 
counted.  Whitewell  v.  Johnson,  17  Mass.  449,  454;  Howard  v. 
Ives,  1  Hill  (N.  Y.)  263. 

And  for  the  reason  that  the  mail  of  the  day  succeeding  the  day 
of  the  default  may  go  out  in  some  places  soon  after  midnight,  or  at 
a  very  early  hour  in  the  morning,  and  is  sometimes  made  up  and 
closed  the  evening  preceding,  it  has  been  adjudged  that  inasmuch 
as  the  holder  is  allowed  till  the  day  after  the  day  of  default  to  send 
off  the  notice,  reasonable  diligence  would  not  require  him  to  de- 
posit the  notice  in  the  post  office  at  an  unseasonably  early  hour,  or 
before  a  reasonable  time  can  be  had  for  depositing  the  notice  in  the 
post  office  after  early  business  hours  of  that  day.  The  rule,  as 
qualified  and  settled  by  the  late  authorities,  and  which  I  take  to  be 
the  correct  one,  is,  that  where  the  parties  reside  in  the  same  place  or 
city,  the  notice  may  be  given  on  the  day  of  default ;  but  if  given  at 
any  time  before  the  expiration  of  the  day  thereafter  it  will  be  suffi- 
cient ;  and  when  the  parties  reside  in  different  places  or  states  the 
notice  may  be  sent  by  the  mail  of  the  day  of  the  default ;  but,  if 
not,  it  must  be  deposited  in  the  office  in  time  for  the  mail  of  the 
next  day,  provided  the  mail  of  that  day  be  not  made  up  and  closed 
at  an  unreasonably  early  hour.  If,  however,  the  mail  of  that  day 
be  closed  before  a  reasonable  time  after  early  business  hours,  or  if 
there  be  no  mail  sent  out  on  that  day,  then  it  must  be  deposited  in 
time  for  the  next  possible  post.  In  the  case  of  Downs  v.  Planters' 
Bank,  1  S.  &  M.,  261 ;  and  also  the  case  of  Chick  v,  Pillsbury,  24 
M.,  458,  the  doctrine  on  this  subject  has  been  more  fully  examined 
than  perhaps  in  any  of  the  older  cases;  and  the  rule*adopted  [216 

185 


Digitized 


byGoOgI 


217 


SUPRBMB  COURT  OP  OHIO. 


1^' 


Lawson  Sd  Coyode  v.  Farmers'  Bank  of  Balem. 


i^  • 


IB,  that  the  Dotice,  in  order  to  charge  the  indorser  living  in  another 
place  or  state,  mtist  be  deposited  in  the  post  ofSce  in  time  to  be  sent 
by  the  mail  of  the  day  succeeding  the  day  of  the  dishonor,  provid- 
ing the  mail  of  that  day  be  not  closed  at  an  anreasonably  early 
hour,  or  before  early  and  convenient  business  hours.  And  this  rule 
is  well  sustained  by  authority.  FuUerton  et  al.  v.  The  Bank  of  the 
U.  S.,  1  Pet.  605,  618 ;  iSagle  Bank  u.  Ohapin,  3  Pich.  180,  183 ; 
Talbot  V.  Clark,  8  Pick.  51;  Carter  v.  Burly;  9  N.  H.  569,670; 
Farmers'  Bank  of  Maryland  v.  Duvall,  7  G-ill  and  J.,  79  ;  Freeman's 
Bank  v.  Perkins,  18  M.,  292 ;  Meade  v.  Engs,  5  Cow.  303 ;  Sewall 
V.  Russell,  3  Wend.  276 ;  Brown  v.  Ferguson,  4  Leigh.  37 ;  Dodge 
V.  Bank  of  Kentucky,  2  Marsh.  610 ;  Hickman  v.  Ryan,  5  Littell, 
24;  Hartford  Bank  v.  Steedman,  3  Conn.  489;  Brenger  v,  Wight- 
man,  7  Watts  and  Serg.  264;  Townsley  t?.  Springer,  1  Lou.  122; 
Bank  of  Natchez  v.  King,  2  Rob.  243 ;  Brown  v.  Turner,  1  Ala, 
752 ;  Lockwood  v.  Crawford,  18  Conn.  363 ;  Bayley  on  Bills,  262 ; 
Story  on  Prom.  Notes,  sec.  325 ;  and  Byles  on  Bills,  160. 

Some  obscurity  and  uncertainty  have  been  created  on  this  subject 
by  the  expression  used  in  some  of  the  cases,  and  by  some  of  the 
elementary  writers,  that  the  holder  or  person  giving  the  notice  has 
"one  day"  or  "an  entire  day"  in  which  to  give  the  notice  after 
the  day  of  the  dishonor.  The  term  one  day  or  an  entire  day  seems 
not  to  have  been  used  always  in  the  same  sense ;  and  the  confusion 
appears  to  have  in  part  arisen  from  the  fact  that  where  the  parties 
reside  in  the  same  place,  notice  at  any  time  before  the  expiration 
of  the  day  after  the  day  of  the  default  will  be  sufficient,  while 
where  the  parties  reside  in  different  places,  the  notice  must  fre- 
quently be  mailed  early  in  the  day  to  be  in  time  for  the  mail  of 
that  day. 

The  defendant  in  error  relies  upon  the  doctrine  laid  down  in  the 
elementary  works  of  Chancellor  Kent  and  Mv.  Justice  Story,  as 
f\illy  sustaining  the  charge  of  the  court  below.  Inasmuch  as  pre* 
217]  cision  and  certainty  in  the  settlement  of  this  •rule  are  of  very 
great  importance,  a  careful  examination  of  the  subject  seems  to  be 
required. 

Chancellor  Kent,  whose  accuracy  in  his  Commentaries  on  Ameri- 
can Law  is  never  to  be  questioned  without  grave  consideration,  in 
the  late  editions  of  his  works,  3  Kent's  Com.  106,  states  the  rule  as 
follows :  "  According  to  the  modern  doctrine,  the  notice  must  be 
given  by  the  first  direct  and  re^lar  conveyance.  This  means  the 
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after  the  day  next  to  the  third  day  of  grace ;  sa 
y  of  grace  be  on  Thursday,  and  the  drawer  or 
t  of  town,  the  notice  may  indeed  be  sent  on 
Bt  be  put  into  the  post-oflSce  or  mailed  on  Fri- 
warded  as  soon  as  possible  thereafter." 
'  the  learned  aathor  explanatory  of  the  text  it  is 
ciple  that  ordinary,  reasonable  diligence  is  suffl- 
law  does  not  regard  the  fractions  of  the  day  in 
1  sustain  the  rule  as  it  is  now  generally  and  best 
and;  and  in  the  commercial  part  of  the  United 
put  into  the  post-office  on  the  next  dfey,  at  any 
as  to  be  ready  for  the  first  mail  that  goes  there- 
though  it  may  not  be  mailed  in  season  to  go  by 
'  next  after  the  day  of  the  default," 
B  cited  by  the  learned  author,  but  they  do  not 
a.  The  case  of  Jackson  v.  Eichards,  2  Caine*s 
)  is  not  in  point.  Haynes  v,  Birks,  3  Bos.  &  PuL 
hen  the  note  fell  due  on  Saturday,  the  notice 
Monday  was  sufficient.  Sunday  being  excluded 
the  account,  the  notice  was  sent  by  the  post  of 
In  the  cases  of  Bray  v.  Hadwen,  5  Maule  &  S. 
ShawcroRS,  2  Barn.  &  Aid.  501,  it  was  decided 
ing  arrived  on  Sunday,  was  to  be  considered  as 
ed  on  Monday,  and  then  the  party  had  till  Tues- 
day, for  giving  the  notice.  In  Gall  v,  Jeremy,  1 
no  mail  went  out  on  the  day  next  after  the  day 
&s  held  that  the  rule  being  an  impossible  one  on 
ent  by  the  next  succeeding  mail  day  would  be  in 
f  Firth  V.  Thrush,  8  B.  &  C.  387,  turned  upon  the 
;he  attorney  employed  to  ascertain  the  resi-  [218 
ant,  should  be  allowed  a  day  to  consult  his  client 
r  the  defendant's  residence.  And  Lord  Tenter- 
tter  (giving  information  of  the  defendant's  resi- 
Dt  to  the  principal,  he  would  have  been  bound 
e  next  day."  The  only  other  case  referred  to  is 
•alter,  4  Bing.  716 ;  and  this  is  the  only  one  which 
iin  the  position  of  the  learned  author.  In  that 
shonored  on  Saturday,  and  the  mail  left  at  half- 
Monday  morning ;  and  an  unsuccessful  attempt 
B  that  the  notice  was  put  into  the  post-office  on 
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r  morning.  Best,  C.  J.,  expressed  himself  clearly  of  opinion 
would  have  been  sufficient  if  the  letter  bad  been  put  into 
-office  before  the  mail  started  on  the  Tuesday  morning,  but 
re  was  no  sufficient  evidence  that  it  had  been  put  in  even  on 
r  morning."  The  opinion  in  this  case  was,  therefore,  a  mere 
which  determined  nothing,  the  case  being  decided  upon  a 
b  ground. 

be  position  of  Chancellor  Kent,  above  referred  to,  is  in  di- 
flict  with  the  rule,  as  laid  down  by  himself  in  the  first  edi- 
his  work.  In  the  edition  of  1828,  3  Kent's  Com.  73,  the 
stated  in  these  words: 

jrding  to  the  modern  doctrine  the  notice  must  be  given  by 
i  direct  regular  conveyance.  This  means  the  first  conve- 
id  practicable  mail  that  goes  on  the  day  next  to  the  third 
^ace ;  so  that  if  the  third  day  of  grace  be  on  Thursday, 
drawer  or  indorser  reside  out  of  town,  the  notice  may  in- 
sent  on  Thursday,  but  must  be  sent  by  the  mail  that  goes 
ay."  In  the  last  edition  of  this  work,  published  in  1851, 
or,  Mr.  William  Kent,  admits  the  weight  of  authority  to  be 
of  the  rule  as  laid  down  in  Chick  v.  Pillsbury,  and  Downs 
ers!  Bank,  above  referred  to;  and  be  says  that  "the  opin- 
Jhief  Justice  Best,  in  4  Bing.  715,  is  the  only  one  that  sus- 
e  rule  suggested,  and  that  the  observations  of  Mr.  Justice 
ere  too  latitudinarian  in  allowing  the  entire  whole  day  next 
3  dishonor." 

rue  that  Mr.  Justice  Story,  in  his  work  on  bills  of  exchange, 
3C.  291,  says  that  an  indorser  need  not  give  *notice  to  his 
3nt  indorser  till  twenty -four  hours  have  elapsed  afl«r  the 
)f  his  own  notice  of  the  dishonor.  And  in  his  note  to  sec. 
the  same  work  the  author  says  that  "  the  rule  does  not 
x>  be  so  strict  as  it  is  laid  down  by  Mr.  Chitty,  and  that  it 
)e  more  correct  to  say  that  the  holder  is  entitled  to  one 
ay  to  prepare  his  notice,  and  that,  therefore,  it  will  be  suf- 
f  he  sends  it  by  the  next  post  that  goes  after  twenty -four 
om  the  time  of  the  dishonor,  etc.  And  he  adds :  "  I  have 
late  case  which  imports  a  different  doctrine ;  on  the  con- 
ley  appear  to  me  to  sustain  it ;  but,  as  I  do  not  know  of  any 
ithority  which  positively  so  decides,  this  remark  is  merely 
ided  for  the  consideration  of  the  learned  reader." 
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It  is  not  necessary  here  to  inquire  whether  the  position  taken  hy  the 
learned  author  is  in  conflict  with  the  decisions  made  by  himself  in 
1  Mason,  180,  and  2  Story,  416,  above  referred  to.  In  bis  same 
work  on  bills  of  exchange,  he  has  stated  the  rule  with  great  preci- 
sion and  accuracy  in  the  following  language,  in  sec.  382 :  '<  In  all 
cases  where  notice  is  required  to  be  given,  it  is  sufficient,  if  the 
notice  is  personal,  that  it  is  given  on  the  day  succeeding  the  day  of 
the  dishonor,  early  enough  for  the  party  to  receive  it  on  that  day. 
If  sent  by  the  mail,  it  is  sufficient  if  it  is  sent  by  the  mail  of  the 
next  day,  or  the  next  practicable  mail."  And  in  sec.  288 :  '<  If  the 
post  or  mail  leaves  the  next  day  after  the  dishonor,  the  notice 
should  be  sent  by  that  post  or  mail,  if  the  time  of  its  closing  or 
departure  is  not  at  too  early  an  hour  to  disable  the  holder  from  a 
reasonable  performance  of  the  duty.  So  that  the  rule  may  be 
fairly  stated  in  more  general  terms  to  be,  that  the  noticls  is  in  all 
cases  to  be  sent  by  the  next  practical  post  or  mail  after  the  aay  of  the 
dishonor,  having  a  due  reference  to  all  the  circumstances  of  the  case." 

The  same  learned  author  has  laid  down  the  rule  very  fully  to  the 
same  effect  in  his  work  on  promissory  notes,  sec.  324. 

The  statement  of  the  rule  in  the  last  extract  is  consistent  with 
the  doctrine  established  by  the  supreme  court  of  the  United  States, 
and  fully  sustained  by  authority. 

The  discrepancies  which  have  arisen  on  this  subject  appear  to 
have  grown  out  of  an  inaccurate  use  in  some  of  the  *books  [320 
and  decisions  of  the  terms  "Aia  ^ay,"  ^'an  entire  day"  and  "a  whole 
day,'^  etc.  These  phrases  being  at  one  time  understood  or  taken 
literally,  and  at  another  time  to  mean  a  space  of  time  equal  to  a 
full  day.  If  these  phrases  are  to  be  taken  to  mean  the  duration 
of  a  full  day  instead  of  the  day  itself,  in  their  general  application, 
the  effect  would  be  to  change  and  break  down  numerous  well- 
settled  and  useful  rules.  The  law,  as  a  general  thing,  does  not 
have  regard  to  the  fractions  of  a  day,  and  thus  compel  parties  to 
resort  to  nice  questions  of  the  sufficiency  of  a  certain  number  of 
hours  or  minutes,  and  to  the  taking  of  the  parts  of  two  different 
days  to  make  up  what  may  be  considered  in  one  sense  a  day,  be- 
cause equal  in  duration  to  one  entire  day.  If  this  were  the  case, 
the  indorser,  after  having  been  notified,  would  often  be  unable  to 
determine  whether  he  had  been  notified  in  season  or  not,  until  he 
had  learned  the  hour  of  the  day  when  the  default  occurred ;  and 
the  holder  would  have  it  in  his  power  at  times  of  affecting  injuri- 
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ight  of  the  indorser  to  an  early  notice,  by  delaying  the 
at  until  a  late  hour  in  the  day.    Nothing  more  could 

intended  by  the  use  of  these  phrases  than  that  each 
lid  have  a  specified  day  upon  which  the  act  enjoined 
should  be  performed.  This  is  the  sense  in  which  Lord 
igh  used  it  in  the  case  of  Smith  v.  Muilett,  2  Camp.  208, 
lid:  "  If  a  party  has  an  entire  day,  he  must  send  off  his 
eying  the  notice  within  post  time  of  that  day."  And  it  is 
earned  elementary  author,  "  if  a  party  has  an  entire  day 
nd  off  his  letter  conveying  the  notice  of  the  dishonor  of 
thin  post  time  of  that  day.*'  Byles  on  Bills,  161. 
9  laid  down  in  Smith's  Mercantile  Law,  to  which  the 
in  error  has  referred,  will  not,  as  I  apprehend,  be  found 
xamination  to  be  at  variance  with  the  doctrine  here 
Smith's  Mer.  Law,  310. 

med  on  behalf  of  the  plaintiff  in  error  in  this  case  that 
of  the  dishonor  of  the  bill  should  have  been  sent  imme- 
3ly  to  them  instead  of  being  sent  as  it  was  in  *the  first 
e  bank  of  Salem.  The  holder  is  not  bound  to  give  notice 
lonor  to  any  more  than  his  immediate  indorser.     And 

to  a  bill  has  the  same  time  after  notice  to  himself  for 
ice  to  other  parties  beyond  him,  that  was  allowed  to  the 
r  the  default.  Sheldon  v.  Benham,4  Hill  (N.  Y.)  129; 
k  V.  Hathaway,  5  Met.  213.  And  when  a  bill  is  sent  to 
)r  collection,  the  agent  is  required  simply  to  give  notice 
onor  in  due  time  to  his  principal ;  and  the  principal  then 
ne  time  for  giving  notice  to  the  indorsers  after  such  no 
lis  agent  as  if  he  had  been  himself  an  indorser  receiving 
I  a  holder.  Bank  of  the  IT.  S.  r.  Davis,  2  Hill  (N.  Y.) 
jh  V,  Barlow,  9  Pick.  547.  The  party  in  this  case,  there- 
lot  at  fault  by  sending  the  notice  directly  to  the  Bank 
aving  that  bank  to  send  the  notice  to  the  plaintiffs  in  error. 
g  the  rule,  therefore,  which  we  have  adopted  as  the  cor- 
[)  this  case,  it  was  incumbent  on  the  plaintiff  below,  in 
>  entitled  to  a  recovery,  to  show  that  the  notice  of  the 
f  the  bill  was  deposited  in  the  post  office  in  Pittsburgh 
be  sent  by  the  mail  of  the  28th  day  of  July.  Ten  min- 
aine  o'clock  in  the  morning  was  not  an  unreasonably 
'  or  before  a  reasonable  and  convenient  time  after  the 
nent  of  early  business  hours  of  the  day.    The  neglect. 
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therefore,  to  send  the  notice  by  the  mail  of  the  next  day  after  the 
day  of  the  de&olt,  operated  to  discharge  the  plaintifb  in  error  as 
indorsers,  unless  from  some  other  cause  notice  had  been  dispensed 
-with  or  rendered  unnecessary.  And  for  the  charge  of  the  court  of 
common  pleas  to  the  jury  to  the  contrary,  the  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

CoBWiN,  J.,  dissented  from  the  opinion  of  the  majority  of  the 
court  on  the  first  point. 

Judgment  of  common  pleas  reversed. 


^Edwabo  Butt  v.  Thi  Administrator  oi*  Marqarst  Butt.    [222 

The  heir  is  a  competent  witness  for  the  administrator  nnder  the  act  to  im- 
proye  the  law  of  evidence  in  a  suit  brought  by  the  latter  to  recover  a  debt 
due  the  estate. 

Error  to  the  common  pleas  reserved  in  the  district  court  in 
Morgan  county. 
J.  E.  dh  I.  L.  Hanna,  for  plaintiff  in  error 
M,  Glarkj  for  defendant. 

Eanney,  J.  On  the  trial  in  the  court  below  the  defendant  in 
«rror  offered  as  a  witness  one  of  the  heirs  of  the  estate  of  Margaret 
Butt,  for  the  purpose  of  proving  the  indebtedness  of  the  plaintiff 
in  error  to  the  estate.  His  testimony  was  objected  to,  but  the  ob- 
jection was  overruled  and  the  evidence  given  to  the  jury.  It  was 
admitted  that  the  estate  was  solvent,  and  if  the  debts  were  collected 
there  would  be  money  to  distribute  to  the  heirs.  The  only  question 
is,  was  the  evidence  admissible  under  the  statute  to  improve  the 
law  of  evidence?  This  case  can  not  be  distinguished  in  principle 
from  that  of  Lawson  &  Covode  v.  The  Farmers'  Bank  of  Salem, 
ante  206,  in  which  it  was^eld  that  it  was.  As  I  was  not  permitted 
to  participate  in  that  decision,  I  take  this  opportunity  to  express 
my  concurrence  in  the  construction  of  the  statute  there  given  upon 
this  pointy  and  for  the  reasons  therein  stated. 

Judgment  affirmed. 
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Thb  City  of  Cincinnati  r.  James  Walls. 

An  action  of  aasnmpeit  for  use  and  oocapation,  or  on  the  money  counts,  can  not 
be  maintained  where  possession  is  held  adversely  nnder  claim  of  title,  and 
where  no  contract,  express  or  implied,  is  shown. 

The  ordinance  of  the  city  of  Cincinnati  of  May  6, 1827,  regalating  wharfage, 
made  no  provision  for  wharfage  from  ferry  boats. 

223]  The  defendant,  having  been  for  a  long  time  in  the  adverse  possession  of  a 
ferry  landing  in  said  city,  and  receiving  rents  therefor,  is  not  liable  to  the  city 
for  such  receipts  until  the  right  of  the  city  to  such  landing  is  established 
by  a  proper  proceeding  for  that  purpose. 

This  is  a  writ  of  error  to  the  superior  court  of  Cincinnati,  re- 
served in  the  county  of  Hamilton.  The  action  was  assumpsit  for 
money  had  and  received  and  money  lent.    Plea,  non-assumpsit. 

To  support  the  action,  the  city  of  Cincinnati,  plaintiff  below, 
offered  in  evidence  the  acts  incorporating  the  city  and  the  several 
acts  amendatory  thereto,  and  the  ordinance  of  the  city,  of  May  5, 
1827,  "  to  establish  a  general  system  of  wharfage  in  the  city  of 
Cincinnati,"  etc.;  and  evidence  tending  to  show  the  dedication  of 
Lawrence  street,  in  said  city,  as  a  public  highway,  and  that  the 
defendant,  for  several  years  past,  had  used  the  foot  of  Lawrence 
street,  on  the  Ohio  river,  as  a  ferry  landing,  and  had  leased 
the  same  for  such  purpose  to  other  persons,  and  received  rents 
therefor.  The  plaintiff  also  offered  evidence  which  tended  to 
show  that  defendant  was  owner  in  fee  of  the  soil  at  the  foot  of  said 
Lawrence  street,  as  well  as  of  the  adjacent  lots  on  each  side  of  said 
street ;  that  he  had  for  a  long  time  held  and  exercised,  adversely  to- 
the  city,  the  right  to  land  his  ferry-boat  at  the  foot  of  said  street, 
and  received  rents  therefor.  And  upon  this  evidence  the  court,  on 
motion  of  defendant,  ordered  that  the  plaintiff  be  non-suit,  to  re- 
verse which  judgment  this  suit  is  brought. 

T.  Walker^  for  plaintiff  in  error :  Lade  v.  Shephard,  2  Strange,. 
1004;  McConnell  u.  Lexington,  12  Wheat.  582 ;  Cincinnati  r.  White, 
6  Pet.  43 ;  Brown  v.  Manning,  6  Ohio,  298 ;  United  States  v.  Chi- 
cago, 7  How.  185 ;  Rowan's  Executors  t?.  Portland,  8  B.  Mon.  232 ; 
Durgan  v,  Baltimore,  5  Gill  &  J.  357 ;  Barclay  v.  Howell's  Lessee,^ 
6  Pet.  497  ;  Kennedy  v.  Jones,  11  Ala.  63 ;  Pollard's  Lessee  r.  Ha- 
gan,  3  How.  212. 

E.  A,  Fergtison,  also  for  plaintiff;  Le  Clerq  v.  Gallipolis,  7  Ohio> 
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part  1, 217 ;  Lebanon  v.  Warren  County,  9  Ohio,  *80 ;  3  Paiges,  [224 
314 ;  London  Wharf,  1  Wm.  Black.  581 ;  Albany  v.  Trowbridge,  5 
Hill,  71 ;  Same  case,  7  Hill,  429 ;  Bingham  v.  Doane,  9  Ohio,  167  ; 
State  V.  Randall,  1  Stroth.  110 ;  Pete  v.  Kendall,  6  Barn.  &  Cress.  703. 
JFox  dh  French,  for  defendant  in  error :  Butler  v,  Cowles,  4  Ohio, 
205 ;  Peters  v.  Elkins,  14  Ohio,  344  j  Richey  v.  Hinde,  6  Ohio,  371 ; 
Cortelyver  v.  Van  Brundt,  2  Johns.  362 ;  Pearsal  r.  Post,  20  Wend. 
Ill  ]  2  McLean,  481 ;  Harris  v.  Elliott,  10  Pet.  54 ;  Lessee  of 
Blanchard  v.  Porter,  11  Ohio,  142 ;  2  Hilliard  Real  Prop.  36 ;  Con- 
ner V.  ITew  Albany,  1  Blackf.  43 ;  Chambers  v.  Furry,  1  Teates, 
167;  Cooper  v.  Smith,  9  Serg.  &  R.  26;  3  Watts,  219;  8  Watts, 
439 ;  City  of  New  York  v.  Scott,  1  Caines,  543 ;  1  Sandf.  344. 


CoRWiN,  J.  The  questions  of  statutory  dedication,  and  dedication 
at  common  law,  and  of  the  right  of  the  plaintiff  to  take  wharfage  upon 
its  highways  leading  to  the  Ohio  river,  and  of  the  rights  of  the 
defendant,  as  owner  in  fee  of  the  soil,  have  been  elaborately  argued 
by  counsel ;  but  in  our  opinion  they  do  not  properly  arise  in  this 
case.  If  we  concede  that  the  exclusive  right  of  the  plaintiff  to 
regulate  and  control  wharfage  at  the  foot  of  Lawrence  street  may 
be  maintained,  and  that  in  a  proper  action  for  that  purpose  the 
defendant  may  be  ousted  of  the  rights  which  he  claims  to  enjoy, 
yet  it  is  difficult  to  perceive  upon  what  principle  he  may  be  made 
liable  in  an  action  of  assumpsit,  where  he  is  in  the  actual  adverse 
possession  of  lands,  claiming  title  where  the  relation  of  landlord 
and  tenant  does  not  exist,  and  where  no  express  or  implied  promise 
is  shown,  4  Ohio,  205  ;  6  Ohio,  371 ;  14  Ohio,  344. 

But,  independently  of  this  consideration,  there  is  nothing  in  the 
record  to  show  that  the  defendant  has  ever  received  any  money  for 
such  wharfage  as  is  contemplated  and  provided  for  by  the  ordinance 
of  the  city  of  Cincinnati,  the  language  of  the  first  section  of  which 
is  as  follows : 

"  Be  it  ordained  by  the  city  council  of  Cincinnati,  that  from  and 
after  the  tenth  day  of  May,  instant,  each  and  every  steamboat, 
barge,  keelboat,  and  *flatboat  which  may  land  or  anchor  in  [22& 
front  and  within  one  hundred  feet  of  any  public  landing  or  wharf 
belonging  to,  or  which  may  hereafter  become  the  property  of  said 
city,  shall  pay  the  said  city  for  wharfage  the  following  sums  of 
money,"  etc. 

Here  is  no  provision  made  for  the  collection  of  wharfage  from  a 
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^at,  and  it  is  not  pretended  that  the  defendant  has  at  any 
•eceived  wharfage  from  any  steamboat^  barge^  keelhoat^  or  flat- 

hout  touching  the  question  as  to  how  far  the  city  of  Cincin- 
in  the  exercise  of  her  franchises,  may  hereafter  assert  and 
ain  an  exclusive  right  to  receive  wharfage  from  any  feny 
landing  at  the  foot  of  Lawrence  street,  it  is  a  sufficient  an- 
,0  this  action  to  say  that  the  moneys  received  by  defendant 
been  received  in  the  exercise  of  a  right  which  he  claims  to 
in  himself— a  right  which,  for  aught  that  appears  on  this 
[,  the  plaintiff  has  never  even  asserted,  and  that  no  express 
plied  contract  by  defendant  with  plaintiff  is  shown, 
see  no  error  in  the  judgment  of  the  superior  court,  and  it  is 
bre  affirmed  with  costs. 

Judgment  affirmed. 


IsAAo  Taylor  v.  James  Beowdeb. 

)  may  maintain  an  action  against  vendor,  upon  a  title  bond,  to  recover 
mages  for  a  £etllare  to  convey,  without  restoring  possession  of  the  prem- 

3. 

int  will  lie  on  a  penal  bond  with  a  condition  for  a  conveyance;  the  en* 
9  bond  being  declared  on. 

a  condition  to  perform  a  specified  act,  as  to  convey  land,  is  declared  on, 
»lea  of  general  performance  of  the  covenants  is  insufficient.  A  special 
rformance  must  be  pleaded. 

of  tender  of  a  deed  should  either  set  out  the  deed  in  the  plea  or  make 
)fert  of  it. 

;ment  can  not  be  reversed  on  error  because  the  form  of  action  was  mis- 
iceived,  "  in  case  the  facts  are  substantially  alleged  which  the  party  was 
ind  to  prove  on  the  trial,  in  order  to  entitle  him  to  a  recovery." 

*This  is  a  writ  of  error  to  the  supreme  court  in  Greene 
r,  allowed  by  the  late  supreme  court  in  bank. 

case  is  fully  stated  in  the  opinion  of  the  court. 
mrd  &  BarloWy'for  plaintiff  in  error. 
ry  Stansberry  and  W.  Ellsberry,  for  defendant  in  error. 

iBMAN,  J.  Taylor  brought  covenant  against  Browder  in  tho 
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The  fifth  error  is,  that  the  common  pleas  erred  in  sustaining  the 
demurrer  at  October  term,  1848. 

The  plea  demurred  to  was,  actio  non,  because  the  said  Browder 
saith,  ^'  that  the  said  Isaac  Taylor,  to  wit,  on  the  24th  day  of  March, 
A.  D.  1833,  ID  pursuance  of  said  writing  obligatory,  entered  upon 
and  took  possession  of  the  said  tract  of  land,  and  has  not  at  any 
time  abandoned  the  same,  or  been  evicted  therefrom,  but  is  still  in 
the  full  possession  and  enjoyment  thereof,  with  all  the  benefits  and 
profits  thereof,  to  wit,  at  the  county  aforesaid,  concluding  with  a 
verification. 

It  is  unnecessary  for  us  to  decide  the  question,  mooted  by  counsel, 
whether  this  plea  was  not  abandoned  by  the  leave  obtained  to  plead 
de  novo,  and  the  filing  of  new  pleas ;  and  whether  the  judgment 
sustaining  the  demurrer  to  it  can  be  reviewed  on  error ;  for  we  are 
satisfied  that  the  plea  was  no  bar  to  the  action. 

In  Eeed  v.  McGrew,  5  Ohio,  386,  the  court  said  that,  where  & 
vendee  sues  his  vendor  on  a  contract  for  the  conveyance  of  land,  to 
recover  damages  for  a  refusal  to  convey,  it  is  not  necessary,  as  a  pre- 
liminary stop,  that  the  vendee  should  surrender  the  possession. 
And  this  opinion  is  impliedly  sustained  by  the  cases  of  Brown  v. 
Witter,  10  Ohio,  142,  and  Tafb  v.  Wildman,  15  Ohio,  123. 
228]  *Indeed,  we  do  not  see  any  room  for  doubt  upon  the  ques- 
tion. The  action  below  was  not  to  recover  back  the  consideration 
money  upon  a  rescission  of  the  contract.  Had  it  been,  the  posses- 
sion of  the  land  should  have  been  surrendered  before  suit  brought. 
But  there  was  no  attempt  to  rescind  the  contract.  On  the  contrary, 
the  action  was  upon  the  contract,  and,  upon  no  principle  with  which 
we  are  acquainted  was  it  necessary  to  restore  the  possession  to 
Browder. 

But  it  is  contended  for  the  present  defendant  in  error,  that  the 
declaration  is  defective  in  this,  that  it  is  in  covenant,  whereas  it 
should  have  been  in  debt,  and  that,  therefore,  the  court,  looking  to 
the  first  defect,  should  have  overruled  the  demurrer.  But  we  think 
the  action  was  not  misconceived. 

In  Huddle  v,  Worthington,  1  Ohio,  429,  it  was  held  that  an  ac- 
tion of  covenant  can  not  be  sustained  upon  condition  of  a  bond 
like  this,  if  the  declaration  take  no  notice  of  the  penal  part  of  the 
bond.  But  the  court  added  that  "  it  might  be  different  if  the  entire 
bond  was  declared  on,  as  in  the  case  of  Ward  v.  Johnson,  1  Mun. 
45,  stating  that  the  covenant  "  was  made  under  the  penalty  in  the 
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obligatory  part  specified."  In  the  case  under  consideration,  the 
entire  bond  was  declared  on,  in  the  manner  above  required. 

In  Kennedy  v,  Kennedy,  2  Bibb,  464,  this  question  was  fully  con- 
fiidered,  and  it  was  held  that  an  action  of  covenant  will  lie  on  the 
condition  of  title  bond  like  the  present.  Dougherty  v,  Lew- 
elly  n  and  Stewart,  3  Bibb,  364,  was  covenant  on  the  condition  of  an 
injunction  bond.  The  action  was  maintained,  &nd  Kennedy  v, 
Kennedy  affirmed. 

In  Clark  et  al.  v.  Eedman,  1  Black.  379,  covenant  was  main- 
tained on  bonds  like  the  present. 

In  Perkins  et  al.  v.  Lyman,  11  Mass.  83,  the  court  strongly  ap- 
prove the  following  language  of  Lord  Mansfield,  in  Lowe  r.  Peers. 
"  There  is  a  diflference  between  covenants  in  general  and  covenants 
secured  by  a  penalty  or  forfeiture.  In  the  latter  case  the  obligee  has 
his  election  to  bring  an  action  for  the  penalty,  after  which  he  can 
not  resort  to  the  covenant  ;  or  to  proceed  upon  the  covenant  and 
recover  more  or  less  *than  the  penalty."  Other  cases  might  [229 
be  cited,  but  it  can  hardly  be  necessary  to  multiply  authorities 
upon  this  point. 

The  sixth  alleged  error  is,  that  the  court  erred  in  sustaining  the 
demurrer  at  March  term,  1849. 

This  was  a  special  demurrer  to  the  two  special  pleas  last  filed. 

The  first  of  these  pleas  was  actio  noUy  "  because  he  says  that  the 
£aid  James  Browder,  at  all  times  since  the  making  of  the  said  writ- 
ing obligatory,  and  the  condition  thereof,  has  truly  kept  and  per- 
formed all  and  singular  the  articles,  covenants,  clauses,  conditionsi 
and  agreements  in  the  said  writing  obligatory  mentioned,  according 
to  the  true  intent  and  meaning  of  the  same,  and  that  he  has  been 
always  ready  and  willing  and  yet  is  to  make  and  deliver  to  the 
said  Isaac  Taylor  a  general  warrantee  deed  for  the  said  tract  of  land 
in  the  said  declaration  set  forth  and  described,  and  all  this  he  is 
ready  to  verify  and  prove  as  this  honorable  court  shall  award.'' 

The  causes  of  demurrer  to  this  plea  were : 

1.  That  it  does  not  contain  a  prayer  for  the  judgment  of  the  court. 

2.  That  it  does  not  specially  state  and  set  forth  the  manner  of 
the  performance  in  said  plea  alleged  of  the  covenants  and  condi- 
tions of  said  writing  obligatory. 

3.  That  it  is  uncertain,  informal  and  insufficient. 

The  averments  of  this  plea  are  plainly  inconsistent  It  first  avers 
performance  and  then  a  readiness  to  perform,  and  it  is  perhaps  only 
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by  rejecting  part  of  it  as  surplusage  that  it  can  escape  the  charge 
of  repugnancy.  But  neither  branch  of  it,  nor  both  in  manner  and 
form  aforesaid,  are  suflBicient  answers  to  the  declaration.  The  ob- 
ligor in  the  bond  had  but  a  single  act  to  perform,  to  wit,  to  convey 
to  the  obligee  a  tract  of  land.  The  declaration  avers  that  the  con- 
veyance was  demanded  and  refused  and  has  not  been  made.  It  will 
not  do  to  meet  this  allegation  with  a  general  plea  of  performance 
or  readiness  to  perform. 

Tinney  v.  Ashley  et  al.,  15  Pick.  546,  was  an  action  of  debt  by 
230]  vendee  against  vendors,  on  a  title  bond — ^breach,  a  *failure 
to  convey.  Among  the  pleas  pleaded  was  one  of  general  perform- 
ance of  covenants  j  to  which  there  was  a  special  demurrer  on  the 
ground  that  the  plea  alleged  a  performance  of  the  condition  in  gen- 
eral terms,  without  stating  in  what  manner  it  was  performed ;  that 
although  the  condition  was  that  the  defendants  do  a  specific  act, 
yet  they  do  not  allege  specifically  that  they  did  that  act,  nor  do 
they  allege  any  excuse  for  not  doing  the  same.  The  court  sus- 
tained the  demurrer,  saying,  "  In  general,  a  plea  of  performance  of 
a  condition  must  show  specially  the  manner  of  the  performance. 
The  exception  is,  where  the  matter  is  of  so  intricate  and  compli- 
cated a  nature,  or  embraces  such  a  variety  of  minute  circumstanccB 
that  a  particular  statement  would  cause  great  prolixity,  which  the 
law  does  not  countenance.  Chitty  on  PI.  567.  Thus,  where  the 
condition  is  to  return  all  writs,  or  to  account  for  all  moneys  re- 
ceived, a  general  performance  may  be  well  pleaded.  Story  on  PL 
154.  But  if  the  condition  be  to  perform  a  specific  act,  as  in  the 
present  case,  a  special  performance  must  be  pleaded." 

In  Bradley  v,  Osterhondt,  13  Johns.  404,  a  general  plea  of  per- 
formance to  a  declaration,  assigning  a  particular  breach,  was  held 
bad  even  on  general  demurrer,  and  for  the  reasons  above  given. 

We  are  satisfied  that  the  common  pleas  properly  sustained  the 
demurrer  to  the  plea  in  question. 

The  other  plea  demurred  to  was  actio  non^  "  because  he  saith  that 
he  did,  to  wit,  on  the  10th  day  of  May,  a.  d.  1848,  make,  execute, 
and  tender  to  the  said  Taylor  a  good  general  warrantee  deed  for 
the  said  tract  of  land  in  the  said  declaration  mentioned,  in  due  and 
legal  form,  and  of  which  land  he  was  and  is  in  possession  under 
said  contract;  but  that  the  said  Taylor  did  then  and  there  refuse 
and  decline  to  accept,  and  all  of  which  the  said  Browder  is  ready 
to  verify  and  prove." 
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The  demurrer  to  this  plea  assigned,  as  causes  of  demurrer: 

1.  That  said  plea  does  not  set  forth  a  copy  of  the  deed  therein 
alleged  to  have  been  tendered. 

*2.  That  the  allegation  of  tender  has  no  venue.  [231 

3.  The  plea  contains  no  prayer  for  judgment. 

In  Soole  t?,  Knowles,  1  Bibb,  283,  the  original  action  was  cove- 
nant by  vendee  against  vendor  in  a  title  bond — breach,  a  failure 
to  convey.  Flea,  that  defendant  did,  on,  etc.,  tender  to  plaintiff 
a  deed  agreeably  to  the  true  intent  and  meaning  of  the  covenant, 
which  the  plaintiff  refused  to  receive.  Replication,  rejoinder,  and 
surrejoinder,  making  an  issue  to  the  country.  Verdict  and  judg- 
ment for  defendant — to  reverse  which  the  plaintiff  prosecuted 
a  writ  of  error.  Held  by  the  court,  "  that  the  plea  is  bad  in  sub- 
stance^  without  showing  the  deed  tendered,  and  furnishes  no  bar  to 
the  action ;  and  it  is  not  aided  by  the  subsequent  pleadings.'' 

The  above  language  might  seem  to  import  that  the  deed  should 
have  been  copied  into  the  plea,  but  other  parts  of  the  opinion  ap- 
pear to  warrant  the  conclusion  that  a  profert  would  have  been  held 
sufficient. 

It  may  be  said  that  in  strictness  an  instrument  is  not  a  deed  be- 
fore delivery,  and  that  consequently  no  profert  of  it  is  necessary. 
But  looking  at  the  reasons  for  a  profert  in  pleading,  they  will  be 
found  to  apply  with  quite  as  much  force  to  a  plea  of  tender  of  a 
deed  as  to  a  pleading  vouching  a  deed  that  has  been  delivered.  A 
plea  that  a  party  has  executed  and  tendered  a  deed  according  to 
the  true  intent  of  his  covenant,  is  rather  an  averment  of  the  legal 
effect  of  an  instrument  not  shown  to  the  court  than  an  averment 
of  a  fact.  The  construction  of  the  covenant  and  deed  is  matter  for 
the  determination  of  the  court  and  not  the  jury ;  and  the  deed 
ought  to  be  set  out  in  the  plea,  or  a  profert  made  of  it,  so  that  the 
question  may  be  raised  by  the  pleadings,  for  the  judgment  of  the 
court,  whether  the  deed  is  such  an  one  as  the  covenant  requires. 
Such  being  our  opinion,  it  is  unnecessary  to  notice  the  other  causes 
of  demurrer.    We  think  the  demurrer  was  properly  sustained. 

The  7th  alleged  error  was :  That  the  action  should  have  been  debt 
instead  of  covenant. 

*Thi8  has  been  answered  already,  and  another  answer  to  [232 
it  is  found  in  42  Ohio  L.  72,  sec.  2,  which  provides  that  no  writ  of 
error  shall  be  allowed,  after  trial  or  judgment  in  the  court  of  com- 
mon pleas  or  supreme  court,  on  account  of  any  objection  to  the 
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faction  in  which  the  plaintiff  may  have  declared,  .  .  in  case 
cts  are  sabstantially  alleged,  which  the  party  was  bound  to 
on  the  trial,  in  order  to  entitle  him  to  recovery, 
let,  4th,  and  8th  errors  assigned,  relate  to  the  verdict  of  the 
md  assert  that  it  was  unauthorized  by  and  was  against  the 
ce,  and  that  it  was  for  excessive  whereas  it  should  have  been 
y  nominal  damages. 

find  nothing  in  the  record,  to  support  these  assignments, 
ill  of  exceptions  states  but  part  of  the  evidence,  and  without 
iole  of  it  we  have  no  means  of  knowing  that  the  jury  erred. 
3d  error  assigned  is,  That  the  court  erred  in  overruling  the 
1  for  a  new  trial. 

have  already  considered  most  of  the  reasons  relied  upon  in 
*t  of  that  motion,  they  being  the  same  in  substance  as  those 
assigned  for  error.  The  residue  of  them  are  the  3d,  5th,  and 
3d  may  be  briefly  disposed  of.  The  5th  and  7th  complain  of 
arge  of  the  court  in  certain  particulars,  and  the  3d  asserts 
le  verdict  of  the  jury  was  against  the  charge.  But  no  part 
charge  appears  in  the  bill  of  exceptions,  and  these  reasons 
erefore,  of  no  avail  upon  writ  of  error. 

only  remaining  assignment  of  error  is  the  second,  to  wit: 
udgment  was  given  for  Taylor  instead  of  for  Browder.  We 
thing  in  the  record  to  warrant  this  assignment.  The  conse- 
)  is,  that  the  supreme  court  erred,  in  our  opinion,  in  reversing 
dgment  of  the  common  pleas,  and  the  judgment  of  reversal 
)e  reversed  and  that  of  the  common  pleas  be  affirmed. 

Judgment  reversed. 


•The  President,  Dieectoes,  and  Company  op  the  Bank 
OF  Woostee  v.  Hieam  C.  Stevens  and  othees. 

or  other  obligation  taken  by  a  bank  limited  by  its  charter  to  six  per 
itum  interest  upon  its  loans  is  void  if  more  than  that  is  reserved  or  paid, 

want  of  corporate  power  to  enter  into  such  contract, 
ifense  may  be  made  to  a  suit  brought  to  enforce  such  contract  in  equity^ 
well  as  at  law. 

en  the  contract  has  been  merged  in  a  judgment,  and  a  creditor's  bill 
night  to  obtain  satisfiEUStion,  the  parties  to  it  are  estopped,  while  it  remains 
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in  force,  from  averring  or  proving  such  illegality  to  have  existed  in  the 
obligation  upon  which  it  was  founded,  for  the  purpose  of  impeaching  t))e 
judgment. 
The  remedy  in  such  case  can  be  had  in  a  direct  proceeding  brought  to  set  aside 
or  impeach  the  judgment  by  motion  in  the  same  court  to  set  it  aside  and  let 
the  party  in  to  defend ;  or,  under  the  circumstances  of  this  case,  by  original 
or  cross  bill  in  chancery,  filed  for  that  purpose. 

This  is  a  bill  in  chancery  reserved  in  the  county  of  Medina. 

The  complainants  filed  their  bill  in  the  common  pleas  of  Medina 
<X)unty,  against  Hiram  C.  Stevens,  William  JR.  Chidester,  and  Wil- 
liam H.  Alden  and  others,  to  sabject  certain  equities  of  Stevens, 
Chidester,  and  Alden  to  the  payment  of  a  judgment  against  them 
in  favor  of  complainants,  in  the  same  court. 

This  judgment  was  recovered,  October  term,  1849,  upon  a  record 
of  a  judgment  in  favor  of  complainants  and  against  defendants  in 
the  Eichland  county  common  pleas,  at  March  term,  1837,  which 
had  become  dormant.  The  judgment  in  Bichland  county  was 
entered  upon  a  warrant  of  attorney  without  notice  to  the  defend- 
ants. 

The  defendants  answer,  admitting  the  recovery  of  the  judgment 
at  law,  and  that  they  have  no  property  upon  which  execution  could 
be  levied  to  satisfy  it.  They  do  not  disclose  as  to  the  equities 
sought  to  be  subjected  by  the  bill,  but  set  up  by  way  of  defense 
that  more  than  six  per  centum  interest  had  been  included  in  the 
bond  on  which  the  judgment  was  originally  taken.  Cbidester  and 
Alden,  who  were  the  sureties  of  Stevens,  alleged  that  they  had  no 
knowledge  before  the  judgment  at  law  was  recovered,  that  usurious 
interest  was  included  in  the  bond. 

*The  complainants  excepted  to  the  answers.  The  court  of  [234 
common  pleas  having  overruled  the  exceptions,  a  replication  was 
filed,  the  cause  heard,  and  decree  rendered  against  complainants 
dissolving  the  injunction  dismissing  the  bill  and  vacating  the  judg- 
ment at  law. 

An  appeal  having  been  taken,  the  complainants  urged  their  ex- 
ceptions to  the  sufficiency  of  the  answers  in  the  district  court,  and 
the  cause  was  thereupon  reserved  for  decision  in  the  supreme  court. 

E.  Dean  dh  N,  H.  Svoayne,  for  complainants.  7  Ohio,  280 ;  3 
Johns.  Ch.  658;  5  Id.  140 ;  5  Id.  665 ;  3  Id.  399 ;  3  Ohio,  268 ;  4  Id. 
469;  13  Id.  113;  6  Id.  37;  4  Id.  495 ;  12  Id.  271 ;  17  lb.  190 ;  7 
Granch,  336 ;  3  Day,  30 ;  13  Mass.  265 ;  Story's  Eq.  PL,  sec.  782. 
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Id  &  Kimball,  for  defendants.  11  Ohio,  489  ;  13  Id.  107; 
:  u.  Dunham,  5  Johns.  Ch.  140 ;  1  Story's  Bq.  Jur.  sees.  59, 
»aige,  429 ;  3  Bibb,  207 ;  5  Yerm.  279  ;  4  Hen.  &  Mun.  447 ; 
282;  7  Cranch,  336;  2  Vesey,  jr.  135  ;  3  McLean,  339;  4 
541 ;  4  Vesey,  107  ;  11  Id.  293;  16  Id.  382. 

ET,  J.  In  the  view  taken  by  the  conrt  in  this  case  it  be- 
jcessary  to  decide  but  a  single  question.  Where  a  judg- 
)ditor  brings  a  creditor's  bill  to  enforce  satisfaction  of  hi& 
it  by  charging  equities,  can  the  judgment  debtor  be  per- 
3  show  in  defense  that  the  contract  upon  which  the  judg- 
is  rendered  was  infected  with  usury  or  other  illegality? 
mdants  place  themselves  upon  this  ground  alone,  and  ex- 
mselves  from  further  answering  upon  the  assumption  that 
perfect  answer  to  the  equity  of  the  bill  when  coupled  with 
that  they  were  not  advised  of  the  usury  until  after  the 
1  of  the.  judgment  at  law.  In  support  of  this  position  they 
lat  while  it  is  true  that  a  party  invoking  the  aid  of  a 
equity  to  be  relieved  from  usury  can  only  do  so  upon  pay- 
;  what  is  equitably  due,  yet,  as  a  defendant,  he  *may  insist 
18  a  perfect  defense  in  equity  as  well  as  at  law.  That  the 
r  of  the  contract  will  constitute  a  sufficient  reason  why  a 
equity  will  not  lend  its  aid  to  enforce  it.  This  is  undoubt- 
erally  correct ;  and  it  is  equally  true  that  if  the  obligation 
ich  this  judgment  is  founded  was  tainted  with  usury,  it  was 
ly  void  for  the  want  of  corporate  power  in  the  plaintiff  to 

8  Ohio,  257  ;  11  lb.  489;  13  lb.  107. 
1  this  does  not  come  to  the  point  in  hand.  The  question 
2an  the  party  be  permitted  to  go  back  of  the  judgment  in 
iding  brought  to  inforce  it  and  aver  and  prove  such  ille- 
It  certainly  can  not  be  necessary  at  this  day  to  cite  author- 
how  that  the  judgment  of  a  court  of  competent  jurisdio- 
not  be  impeached  collaterally.  It  is  a  record  of  the  high- 
acter,  importing  absolute  verity,  and  works  a  conclusive 
upon  parties  and  privies  to  aver  or  prove  anything  against 
)eaks  for  itself,  and  when  it  has  spoken  the  parties  to  it  at 
bound  to  be  silent.  Without  overturning  the  very  founda- 
the  law,  we  are  bound  to  hold  that  it  can  only  be  im- 
upon  a  direct  proceeding  brought  to  reverse  or  annul  it. 
culty  here  is,  not  that  a  court  of  chancery  can  not  refuse  to 
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enforce  a  usurious  obligation  when  that  is  proved,  but  it  arises  from 
the  fact  that  the  defendants  are  conclusively  estopped  from  proving 
it  against  the  judgment.  While  that  stands  unreversed  and  in 
force,  no  evidence  can  be  received  to  impair  the  absolute  verity 
which  it  imports.  If,  instead  of  this  proceeding  to  obtain  satisfac- 
tion of  the  judgment,  an  action  of  law  had  been  brought  upon  it, 
I  do  not  suppose  it  would  be  contended  that  a  plea  setting  up  usury 
in  the  obligation  upon  which  it  was  founded,  could  be  sustained ; 
and  yet  it  would  not  differ  from  the  present  attempt. 

The  power  of  a  court  of  equity  to  allow  such  a  defense  is  not 
more  comprehensive  than  that  of  a  court  of  law  ;  and  certainly  a 
judgment  when  thus  used  is  not  less  sacred  in  the  one  tribunal  than 
in  the  other. 

*We  have  examined  all  the  cases  cited  by  the  defendants*  [236 
counsel,  and  can  find  nothing  in  any  of  them'  which  militates 
against  these  views,  unless  a  single  remark  made  by  the  chancellor 
in  Fanning  v,  Dunham,  5  Johns.  Oh.  122,  can  be  regarded  as  doing 
80.  He  is  there  reported  to  have  said  that  "  if  the  party  claiming 
under  an  usurious  judgment,  or  other  security,  resorts  to  this  court 
to  render  his  claim  available,  and  the  defendant  sets  up  and  estab- 
lishes the  charge  of  usury,  the  court  will  decide  according  to  the 
letter  of  the  statute,  and  deny  all  assistance  and  set  aside  every 
security  and  instrument  whatsoever  infected  with  usury."  So  far 
as  concerns  attempts  to  enforce  any  security  in  its  nature  disputable, 
or  where  the  consideration  may  un4er  the  rules  of  law  be  inquired 
into,  the  doctrine  is  undeniably  correct ;  but  I  do  not  think  that 
eminent  jurist  intended  here  to  deny  what  he  has  again  and  again, 
both  as  judge  and  commentator,  laid  down  as  to  the  inviolability  of 
judgments.  I  think  the  word  "judgment"  was  incautiously  or 
inconsiderately  used,  and  I  am  strengthened  in  this  conclusion  from 
the  fact  that  the  remark  had  nothing  whatsoever  to  do  with  the 
case  before  him. 

The  bill  in  that  case  was  filed  directly  to  impeach  a  judgment 
containing  usury  rendered  upon  a  warrant  of  attorney,  and  to  set 
aside  a  foreclosure  and  sale  of  mortgaged  premises  by  a  power  con- 
tained in  the  mortgage. 

The  bill  was  entertained  for  the  reason  that  the  courts  of  law  in 
New  York,  in  opposition  to  their  former  practice,  had  come  to  the 
determination  not  to  open  such  judgments  upon  motion ;  but  re- 
lief was  denied  because  the  complainant  had  not  offered  to  pay  what 
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what  was  equitably  dae.  No  question,  therefore,  could  have  arisen 
as  to  the  effect  of  the  judgment  when  not  thus  directly  attacked. 

In  the  case  of  Henry  et  al.  v.  Vermillion  &  Ashland  R.  R.  Ck).,  17 
Ohio,  187,  an  attempt  was  made  to  impeach  the  judgment  upon 
which  the  proceeding  was  founded  for  fraud,  but  the  court  held  that 
it  could  not  be  done.  Nor  does  this  view  of  the  matter  deprive  the 
defendant  of  all  remedy. 

337]  *It  has  long  been  the  unquestioned  doctrine  in  this  state  that 
judgments  rendered  upon  warrants  of  attorney  may,  on  motion, 
upon  a  proper  case  being  made,  be  opened  and  the  party  let  in  to 
defend. 

And  in  this  case,  as  the  claim  has  passed  into  a  second  judgment, 
and  the  defendants  allege  that  they  were  ignorant  of  the  existence 
of  the  usury  until  after  it  was  obtained ;  and  inasmuch  as  the  com- 
plainant has  come  into  equity  to  enforce  it ;  we  are  of  opinion  that 
a  cross  bill  may  be  filed  to  set  aside  the  judgment  upon  such  terms 
as  the  relation  of  the  defendants  to  the  matter  will  entitle  them  to 
assume. 

The  complainant  will  have  leave  to  withdraw  the  replication  to 
the  answer  and  renew  the  exceptions,  which  will  be  sustained,  and 
the  cause  remanded  to  the  county  for  further  proceedings. 


m 


David  B.  Atkinson  and  another  v.  Danibl  D.  Tomlinson,  Wil- 
liam Dunn,  and  others. 

The  statute  of  1888,  Swan's  Stat.  717,  relating  to  conveyances  to  trustees  in 
trust  to  prefer  creditors,  does  not  apply  to  the  case  of  a  creditor  taking  se- 
curity for  a  debt,  from  an  insolvent  debtor,  where  the  security  is  taken  in 
good  faith,  and  where  the  sole  object  of  it  is  to  secure  a  debt. 

So  far  as  the  case  of  Mitchell  v.  Gkizzam,  12  Ohio,  816,  holds  that  security  taken 
in  this  way  inures  to  the  benefit  of  all  the  creditors,  the  decision  is  not  sus- 
tained by  law. 

Where  A  and  B  are  the  sureties  of  G,  and  C,  in  failing  circumstances,  makes 
a  transfer  in  good  faith  to  A  and  B  solely  for  the  purpose  of  securing  them 
for  their  liabilities  for  him,  such  transaction  does  not  fall  within  the  statute 
of  1838 ;  but  they  have  a  right  to  the  proceeds  of  such  property,  to  be  ap- 
plied exclusively  to  the  payment  of  the  debts  for  which  they  are  liable. 
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This  is  a  bill  in  chancery  reserved  in  the  district  court  in  Bel- 
mont county. 

D.  Peckj  for  complainants;  Mitchell  v,  Oaszam,  12  Ohio,  315  ;  1 
Id.  231 ;  Brown  et  al.  v.  Webb,  20  Ohio,  400. 

•SftannoTiy  for  defendants ;  Dunn  v.  Barry,  8  Ohio,  390 ;  11  [23& 
Id.  394. 

The  case  fully  appears  in  the  opinion  of  the  court. 


Caldwell,  G.  J.  The  first  question  in  the  case  arises  on  a  motion 
to  dismiss  the  appeal.  Were  this  a  case  at  law,  there  would  be  a 
diversity  of  opinion  among  the  judges  upon  the  motion ;  but  we 
all  agree  that  the  case  being  in  chancery,  the  appeal  is  well  taken. 
Ve  defer,  however,  expressing  our  views  until  a  case  at  law,  which 
is  now  pending  before  us,  and  in  which  a  similar  motion  has  been 
made,  shall  come  up  for  decision. 

The  controversy  arises  in  reference  to  an  assignment  of  a  stock 
of  goods,  made  by  the  defendant,  David  D.  Tomlinson,  to  the  defen* 
dants,  William  Dunn  and  John  Barry. 

The  evidence  shows  that  Tomlinson  had  been  for  some  time  en- 
gaged in  merchandise  in  the  town  of  Morristown.  Dunn  and 
Bany  had  been  his  sureties  on  divers  promissory  notes,  some  of 
which  were  held  by  individuals,  others  by  banks,  amounting  in  all 
to  $1300.  On  the  3d  of  October,  1849,  Dunn  and  Barry,  having 
become  alarmed  as  to  the  pecuniary  situation  of  Tomlinson  (it  hav- 
ing been  reported  in  the  neighborhood  that  he  was  about  to  fail) 
met  Tomlinson  in  St.  Glairsville  on  his  way  from  Wheeling,  where 
he  had  been  making  a  purchase  of  goods,  and  requested  him  to  give 
them  a  bill  of  sale  of  his  store  to  secure  them  against  their  liability 
for  him.  Tomlinson  consented,  and  they  went  to  the  office  of  an 
attorney  to  have  the  writings  drawn.  Their  attorney  advised  them 
that  it  was  better  for  Tomlinson  to  make  an  absolute  sale  of  the 
goods  to  Dunn  and  Barry.  The  attorney  says  that  Tomlinson  did 
make  to  Dunn  and  Barry  an  absolute  and  unconditional  sale  of  the 
goods.  He  says,  however,  that  the  agreement  was  that  Dunn  and 
Barry  were  to  sell  the  goods  and  collect  the  accounts  as  speedily  as 
possible,  and  pay  off  the  debts  for  which  they  were  liable ;  and  if 
any  balance  should  remain,  it  was  to  be  paid  over  to  Tomlinson. 

*Dunn  and  Barry  took  possession  of  the  goods ;  an  invent-  [239 
ory  was  taken,  which  amounted  to  over  $1500.  Two  horses  and  a 
wagon  and  some  other  articles  were  also  delivered  over  to  Dunn 
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and  Barry  under  the  same  agreement.  Dunn,  on  the  5th  of  Octo- 
ber, 1849,  three  days  after  the  assignment,  accepted  an  order  drawn 
by  Tomlinson  in  favor  of  McLellan,  Knox  &  Co.,  who  were  also 
creditors  of  Tomlinson,  for  $180,  said  order  to  be  paid  by  Dunn  out 
of  any  balance  that  might  remain  after  the  payment  of  the  claims 
for  which  Dunn  and  Barry  were  liable.  The  property  and  goods 
thus  assigned  have  been  sold,  and,  after  deducting  the  expenses  of 
sale,  the  amount  is  not  equal  to  the  claim  of  Dunn  and  Barry. 

This  assignment  appears  to  have  embraced  all  the  property  of 
Tomlinson.  The  complainants  are  creditors  of  Tomlinson,  and 
they  charge  in  their  bill  that  the  assignment  was  fraudulent,  and 
that  it  was  also  intended  to  prefer  one  class  of  creditors  to  the  ex- 
clusion of  others.  The  defendants,  in  their  answer,  deny  all  fraud, 
and  claim  that  they  took  the  assignment  in  good  faith  for  their  own/ 
security  and  protection. 

Without  going  into  a  detail  of  the  evidence,  we  would  merely 
say  that,  so  far  as  the  question  of  fraud  is  concerned,  we  do  not  see 
that  any  actual  fraud  was  intended.  The  evidence  shows  that  at 
the  time  the  property  and  goods  were  delivered  to  Dunn  and  Barry, 
Tomlinson  was  insolvent ;  that,  in  view  of  this  insolvency,  Dunn 
and  Barry  were  very  anxious  to  secure  themselves,  by  getting  secu- 
rity on  his  property ;  that  their  protection  in  this  way  was  the  sole 
object  of  the  arrangement,  and  that  they  took  no  means  to  inter- 
fere with  the  rights  of  other  creditors  than  were  necessary  to  effect 
that  object. 

It  is  contended,  on  the  part  of  the  defendants,  that  the  transfer 
of  the  property  amounted  to  an  absolute  sale.  This  appears  to 
•have  been  the  opinion  of  the  attorney  under  whose  directions  the 
contract  was  completed.  His  own  evidence,  however,  as  well  as 
240]  that  of  all  the  other  witnesses,  *shows  clearly  that  the  sale 
was  a  conditional  one.  Dunn  and  Barry  were  mortgagees  in  pos- 
session, with  power  to  sell,  and  apply  the  proceeds  to  the  payment 
of  their  claim.  They  had  to  account,  for  any  balance  that  might 
remain,  to  Tomlinson  ;  this  required  an  account  to  be  rendered  of 
the  entire  proceeds  of  the  property,  that  is  altogether  inconsistent 
with  their  being  in  any  sense  the  absolute  owners  of  it. 

This  brings  us  to  the  main  question  in  the  case,  which  is.  Does 

this  case  fall  within  the  provisions  of  the  statute  of  1838,  relatinp^ 

to  assignments  by  debtors,  in  view  of  insolvency,  to  trustees?    If 

it  does  come  within  that  statute,  then  the  complainants,  as  well  as 
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the  other  creditors,  have  a  right  to  a  pro  rata  distribution  of  tbo 
fund  arising  from  the  sale  of  this  property ;  if  not,  then  they  have 
no  such  right,  but  Dunn  and  Barry  are  entitled  to  have  their  claim 
paid  in  full  out  of  the  fund.  For  it  is  to  be  observed  that  it  is  only 
by  force  of  statute  law  that  any  objection  can  be  taken  to  an  insol- 
vent's paying  off  a  portion  of  his  debts,  or  securing  one  or  more  of 
his  creditors,  although  such  payment,  or  the  giving  of  such  secu- 
rity, will  enable  one  class  of  creditors  to  obtain  an  advantage  over 
another.  We  have  always  had  a  statute  in  this  state  making  all 
contracts  void  that  were  made  for  the  purpose  of  defrauding,  de- 
laying, or  hindering  creditors ;  and  such  contracts  have  always 
been  void  at  common  law,  without  any  statutory  enactment.  But 
even  under  the  statute  of  1835,  which  enacted  that  all  assignments 
of  property  hereafter  made  by  debtors  to  trustees  in  consideration 
of  insolvency,  and  with  design  to  secure  one  class  of  creditors  and 
defraud  others,  should  inure  to  the  benefit  of  all  the  creditors,  it 
was  held,  in  the  case  of  Hull  v.  Jeffrey,  8  Ohio,  290,  that  the  right 
to  prefer  one  creditor  to  another  still  existed,  provided  the  assign- 
ment was  made  in  good  faith.  And  we  believe  that  it  has  been 
universally  held,  in  the  absence  of  any  statutory  provision  to  the 
contrary,  that  voluntary  assignments,  made  bona  fide  by  debtors  to 
trustees  for  the  benefit  of  creditors,  will  be  supported,  though  pref- 
erence is  given  to  part  of  the  creditors,  *in  exclusion  of  the  [241 
rest.    United  States'  Digest,  258,  and  the  cases  there  cited. 

The  statute  of  1838  has  changed  the  general  rule  of  law  on  this 
subject,  not  by  declaring  such  assignments  void,  but  by  directing 
that  property  thus  assigned  shall  Inure  to  the  benefit  of  all  the 
creditors,  without  reference  to  the  preference  provided  for  in  the 
assignment ;  and  this,  although  the  assignment  may  have  been 
made  in  good  faith. 

That  statute  provides,  "  That  all  assignmentsof  property  in  trust 
which  shall  be  made  by  debtors  to  trustees,  in  contemplation  of  in- 
solvency, with  the  design  to  prefer  one  or  more  creditors,  to  the 
exclusion  of  others,  shall  be  held  to  inure  to  the  benefit  of  all  the 
creditors,  in  proportion  to  their  respective  demands."  Swan's  Stat. 
717. 

Does  this  statute,  then,  apply  to  the  case  of  a  creditor  taking  a 
mortgage  or  other  security  for  his  debt  on  the  property  of  his  in- 
solvent debtor?  On  the  part  of  complainants,  it  is  contended  that 
it  does,  and  we  are  referred  to  the  case  of  Mitchell  v,  Gazzam,  12 
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Ohio,  315,  as  a  decision  in  point.  That  decision,  we  are  hound  to 
admit,  sustains  the  proposition,  which  leaves  the  single  question  for 
consideration,  whether  the  decision  is  in  accordance  with  law.  In 
the  first  place,  we  would  say,  that  the  language  of  the  statute  of 
1838  would  not  strictly  apply  to  a  case  like  the  present,  that  of  a 
creditor  taking  an  assignment  of  property  to  secure  a  deht  of  hi& 
own  ;  where  that  is  the  sole  ohjectof  the  transaction,  and  where  the 
relation  of  mortgagor  and  mortgagee  is  created  between  the  parties. 
The  language  of  the  statute  is  very  explicit,  and  its  operation  lim- 
ited by  a  number  of  descriptive  and  qualifying  terms.  It  must  be 
a  conveyance  in  trust,  which  is  made  to  trustees,  with  the  design  ta 
prefer  one  or  more  creditors,  to  the  exclusion  of  others,  etc.  Now, 
this  is  not  the  language  by  which  we  would  expect  any  one,  either 
in  common  or  legal  parlance,  to  describe  the  fact  of  a  creditor 
taking  security  from  his  debtor.  The  language  here  would  cer- 
tainly be  a  very  awkward  mode  of  expressing  such  a  transaction. 
242]  If  the  legislature  had  *intended  to  bring  such  transactions 
within  the  statute,  they  would  certainly  have  expressed  it  by  pro- 
viding, in  addition,  that  all  securities  given  in  view  of  insolvency 
should  come  within  its  provisions.  But  the  transaction  described 
in  this  statute  is  one  that  conveys  to  the  mind  a  very  definite  idea, 
wholly  distinct  from  the  fact  that  the  person  to  whom  the  convey- 
ance is  made  is  a  creditor. 

The  court,  in  the  case  of  Hall  r.  Jeffrey,  to  which  we  have  before 
referred,  in  speaking  of  the  statutes  of  1835,  and  this  statute,  speak 
of  the  evil  that  this  legislation  was  intended  to  prevent.  They 
say:  "During  the  commercial  embarrassment  a  few  years  since, 
debtors,  in  view  of  insolvency,  adopted  the  plan  of  assignments  ta 
trustees,  either  to  create  inconvenient  embarrassments  upon  pursuit 
of  debts,  or  to  preserve  their  property  from  a  compulsory  sale,  or 
to  impose  terms  upon  creditors,  or  to  secure  some  other  profitable 
result  to  themselves.  Examples  of  these  practices  may  be  found 
in  6  Ohio,  293  ;  7  Ohio,  pt.  2,  246."  The  court  further  say,  after 
referring  to  the  provisions  of  the  statutes  of  1835  and  1838,  con- 
veyances, other  than  those  made  to  trustees,  are  not  affected  by 
either  statute.  Making  an  assignment  to  trustees  to  pay  debts  ia 
one  thing ;  securing  a  debt  is  another  and  a  very  different  thing. 
Eut  it  is  said  in  Mitchell  v.  Gazzam,  12  Ohio,  335,  that  the  object 
of  the  statute  of  1838  was  to  cut  off  preferences  by  debtors  in  fail- 
ing or  insolvent  circumstances  of  favored  creditors,  and  to  secure 
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a  fair  distribution  to  all  the  creditors,  in  proportion  to  their  respec- 
tive demands,  and  that  the  statute  would  be  liberallj  construed  to 
effect  that  object. 

Now,  it  might  be  very  desirable  to  have  the  effects  of  an  insol- 
vent debtor  divided  amongst  his  creditors  pro  rata,  without  per- 
mitting any  preference  or  advantage  to  be  obtained  amongst  them. 
But  we  think  the  statute  falls  very  far  short  of  effecting  or  attempt- 
ing to  effect  that  object.  To  accomplish  this,  it  would  be  necessary, 
after  the  fact  of  insolvency  existed,  to  prevent  the  debtor  from 
making  a  sale  of  his  property  in  payment  of  a  debt ;  to  prevent  a 
creditor  from  taking  advantage  of  a  judgment  by  execution ;  or 
from  taking  a  *judgment  by  confession;  to  prevent  the  [243 
debtor  from  selling  his. property  and  paying  off  any  of  his  debts; 
in  all  these  ways  the  equal  distribution  of  a  debtor's  effects  may  be 
prevented  as  effectually  as  by  securing  a  debt  by  an  assignment  of 
property  to  the  creditor.  And  yet  no  one  has  ever  contended  that 
the  statute  ever  applied  to  any  of  the  above  cases.  Indeed,  since 
the  decision  of  Mitchell  v.  Gazzam,  it  has  been  a  very  common 
practice,  in  place  of  taking  security  on  the  property  of  a  failing 
debtor,  to  have  the  debtor  confess  a  judgment,  and  upon  exe- 
cution appropriate  his  property  to  the  payment  of  such  judg- 
ment If  the  legislature  intended,  by  the  statute  of  1838,  to  insure 
an  equal  distribution  of  the  effects  of  an  insolvent  debtor  amongst 
his  creditors,  under  the  most  liberal  construction  that  can  be  given 
to  it  they  have  fallen  far  short  of  effecting  that  object.  Now,  it 
may  be  said  that  a  mortgagee  is  in  some  respects  a  trastee;  but  this 
arises  merely  as  an  incident  to  his  relation  as  mortgagee,  and  is  not 
the  kind  of  trustee  designated  in  the  statute.  We  suppose  that  the 
legislature,  as  the  language  imports,  intended  to  provide  for  a  case 
where  a  trustee  is  interposed,  with  the  controlling  intent  on  the 
part  of  the  debtor,  of  giving  one  creditor  an  advantage  over  another, 
and  that  the  statute  does  not  apply  to  the  case  of  a  creditor  seeking 
and  obtaining,  in  good  faith,  a  lien  on  the  property  of  his  insolvent 
debtor  for  the  sole  purpose  of  securing  his  debt.  So  far  as  the  case 
of  Mitchell  V.  Gazzam  holds  differently,  that  decision  is  not  sus- 
tained by  law. 

Now,  in  the  present  case,  the  .defendants  were  the  sureties  of 
Tomlinson  ;  they  took  an  assignment  of  about  enough  property  to 
pay  off  their  liabilities  for  him ;  .and,  although  they  showed  them- 
selves very  anxious  to  obtain  the  security,  as  all  men  would  be 
VOL.  L— 14  209 
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imder  similar  circumstances,  yet  securing  themselves  appears  to 
have  been  their  sole  object ;  and  we  think  they  had  a  legal  right  to 
do  it. 

This  doctrine  is  expressly  laid  down  in  the  case  of  Fassett  v. 
Traber,  20  Ohio»  540 ;  and  in  Doremus  v.  O'Harra,  ante  45.  The 
bill  will  be  dismissed. 

Bill  dismissed. 
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244]    *Ha&ey  Chasb  and  others  v.  Joseph  C.  Washbubn. 

In  case  of  a  regular  deposit  of  wheat  with  a  warehouseman,  which  requires  of 
the  depositary  the  use  of  ordinary  diligence  in  taking  care  of  the  wheat^ 
and  a  re-delivery  of  the  same  on  demand,  to  the  depositor,  on  being  paid  a 
reasonable  compensation  for  his  services,  the  warehouseman  would  be 
liable  to  the  depositor  for  the  value  of  the  wheat  in  case  he  mixes  it  with 
other  wheat  in  his  warehouse,  and  ships  the  same  for  sale  on  his  own  ac- 
count, notwithstanding  he  may  supply  the  place  of  the  depositor's  wheat 
by  other  wheat  procured  and  deposited  in  his  warehouse;  and  the  destruc- 
tion, by  accident,  of  the  warehouse,  and  the  wheat  supplied  to  take  the 
place  of  the  depositor's  wheat,  will  not  protect  the  warehouseman  from  lia- 
bility to  the  owner. 

In  case  of  an  irregular  deposit  or  mutuum,  where  the  obligation  imposed  upon 
the  depositary  or  mutuary,  is  to  re-deliver,  not  the  specific  thing  furnished, 
but  another  article  of  the  same  kind  and  value;  or,  where  the  depositary 
has  the  option  to  return  the  apectfio  article  received,  or  another  of  the  stuns 
kind  and  valuCy  in  either  case  the  property  passes  to  the  depositary  as  fhlly 
as  in  a  case  of  ordinary  sale  or  exchange ;  and  the  risk  of  loss  by  accident 
follows  the  control  or  dominion  over  the  property. 

Where  a  warehouseman  receives  wheat,  and  by  the  consent  of  the  owner,  or  in 
accordance  with  the  custom  of  trade,  mixes  the  wheat  in  a  common  mass 
with  the  other  wheat  in  his  warehouse,  and  with  the  understanding  that  he 
is  to  retain  or  ship  the  same  for  sale  on  his  own  account,  at  pleasure,  and,  cm. 
presentation  of  the  warehouse  receipt,  is  either  to  pay  the  market  price 
thereof  in  money,  or  re-deliver  the  wheat,  or  other  wheat  in  place  of  it,  the 
transaction  is  nut  a  bailment,  but  a  sale,  and  the  property  passes  to  the  de- 
positary, and  carries  with  it  the  risk  of  loss  by  accident. 

liVhere  the  court  of  common  pleas  declined  to  charge  the  jury  as  requested  by 
the  defendant,  in  regard  to  a  matter  in  which  the  compliance  of  the  court 
with  the  request  could  not  have  aided  the  defense,  such  refusal  of  the  court 
constitutes  no  ground  of  error  for  the  reversal  of  the  judgment. 

Erbor  to  the  common  pleas  reserved  in  the  district  conrt  of 
Huron  county  for  decision  by  the  supreme  court 
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The  original  action  was  aasumpBit,  in  which  the  plaintiff,  Wash- 
burn, sought  to  recover  the  value  of  a  quantity  of  wheat,  which 
had  been  delivered  by  him  to  the  defendants,  Chase  &  Co.,  as  ware- 
housemen, engaged  in  the  produce  business  at  the  vUlage  of  Milan, 
in  said  county. 

It  appears  from  the  bill  of  exceptions  taken  in  the  case,  that  on 
the  trial  of  the  cause  in  the  common  pleas,  Washburn  offered  in 
evidence  sundry  warehouse  receipts  given  *him  by  Chase  [245 
&  Co.  for  wheat  delivered  at  various  times,  between  the  month  of 
October,  1847,  and  the  month  of  August,  1849,  amounting  in  the 
aggregate  to  six  hundred  bushels  and  more.  The  receipts  are 
similar  in  form  and  effect,  and  the  first  in  date,  which  may  be  taken 
as  a  sample  of  the  others,  is  as  follows : 

"  Milan,  O.,  November  5, 1847. 

Beceived  in  store  from  J.  C.  Washburn  (by  son),  the  following 
Articles,  to  wit :  Thirty  bushels  of  wheat. 

H.  Chase  &  Co." 

It  further  appears  that  the  agent  of  Washburn  was  introduced 
as  a  witness,  who  testified  that  he  had  been  instructed  by  Wash- 
burn, the  defendant  in  error,  when  he  delivered  the  first  load  of  the 
wheat,  not  to  sell  the  wheat  for  less  than  one  dollar  per  bushel,  and, 
if  he  could  not  get  that,  to  leave  it  in  store  with  Chase  &  Co.,  the 
plaintiffs  in  error,  and  that  he  told  Chase  that  Washburn  had  five 
or  six  hundred  bushels  to  draw,  and  that  Chase  at  the  time  told  the 
agent,  when  he  lefl  the  first  load,  that  they  (Chase  &  Co.),  would 
pay  the  highest  price  when  Washburn  should  call  for  it.  The 
wheat  was  accordingly  from  time  to  time  delivered,  and  in  May, 
1850,  a  demand  was  made  for  either  the  wheat  or  the  money,  and 
both  refused. 

Chase  then  offered  evidence  tending  to  prove  that  his  warehouse 
was  burnt  on  the  night  of  the  26th  of  October,  1849,  and  that  there 
was  then  consumed  in  it  sufficient  wheat  to  answer  all  his  outstand- 
ing receipts.  He  also  offered  evidence  tending  to  prove  that  the 
custom  at  Milan  was  to  store  all  wheat  received  in  a  common  mass 
and  to  ship  from  the  same  as  occasion  required,  and  that  this 
custom  was  understood  by  Washburn ;  also  that  the  custom  was, 
when  parties  called  for  their  pay,  either  to  pay  the  highest  market 
price,  or  deliver  wheat  to  the  holder  of  the  receipts. 

Washburn  then  offered  rebutting  evidence,  tending  to  prove  that 
Chase  had  not  sufficient  wheat  in  his  warehouse,  at  the  time  of  the 
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swer  all  his  outstanding  receipts,  and  also  that  the  ware- 
emptied  of  all  wheat  between  the  date  of  the  last  receipt 
ihburn  and  the  time  of  the  fire. 

pon  this  state  of  facts  the  coansel  for  Chase  asked  the 
large  the  jury,  '^  that  the  customs  at  Milan,  if  known  to 
,  in  the  absence  of  an  express  contract,  became  a  part  of 
*ct  between  the  parties,  and  if  the  jury  should  find  that 
sufficient  wheat  on  hand  at  the  time  of  the  fire  to  answer 
:standing  receipts,  that  he  was  not  liable  in  this  action, 
either  the  mingling  of  the  wheat  nor  the  shipment  of  it 
[e  Chase  liable,  if  he  had  a  sufficient  amount  on  hand  at 
f  the  fire  to  answer  his  outstanding  receipts." 
rt,  however,  refused  to  charge  as  requested.     The  bill  of 

sets  out  the  charge  of  the  court  in  full,  to  which  the 
•  the  defendants  below  excepted.  The  verdict  and  judg- 
in  favor  of  the  plaintiff  below,  to  reverse  which  this  writ 
brought. 

aged  for  error,  that  the  court  of  common  pleas  erred  in 
fe  as  follows,  to  wit : 

ise  that  court  charged  the  jury,  "  that  if  they  should  find 
heat  was  received  and  put  in  mass  with  other  wheat  of 
and  that  received  of  other  persons,  with  the  understand- 
e  wheat  was  to  be  at  the  disposal  of  the  defendant,  either 
r  to  ship  it,  and  with  the  agreement  that,  when  the  re- 
)  presented,  the  defendant  would  either  pay  the  market 
)for,  or  re-deliver  the  wheat  or  other  wheat  equal  in 
d  quality ;  then;  if  the  jury  should  further  find  that  the 

left  prior  to  the  fire  had  all  been  shipped  and  disposed 
ndant  can  not  be  excused  unless  there  was  an  agreement 
le  parties  that  the  wheat  subsequently  purchased  by  de- 
s  to  be  substituted  in  place  of  that  lefl  by  plaintiff,  and 
roperty." 

se  the  court  charged  the  jury  "  that  where  a  warehouse- 
es  grain  on  deposit,  with  an  understanding  that  he  may 
le  dispose  of  it,  and  that  he  will,  when  demanded,  re- 
grain  or  pay  for  it,  in  case  of  such  a  disposition  he  is 
)  the  one  or  the  other.  Ajaubsequent  purchase  of  grain 
tie  warehouseman,  for  *the  purpose  of  meeting  the  de- 
rain  thus  received,  would  not  be  sufficient  to  vest  the 

the  plaintiff." 


Digitized  by  V:iOOQIC 


^^^ , 


JANUAET  TBBM,  1863. 


248 


Chase  et  al.  v.  Washburn. 


3.  Because  that  coart  revised  to  charge  the  jary  that  the  custom 
at  Milan,  as  proved  by  defendants,  if  known  to  plaintiff,  was  a  part 
of  the  contract  between  the  parties. 

Osborne  <fe  Taylor ^  for  plaintiff. 

Worcester  <fc  PenneweU^  for  defendant. 

Bartlet,  J.  To  determine  which  of  the  parties  in  this  case  shall 
sustain  the  loss  of  the  property  in  question  occasioned  by  the  acci- 
dent, it  becomes  necessary  to  ascertain  the  true  nature  and  character 
of  the  transaction  between  them,  and  the  rights  created  and  duties 
imposed  thereby.  It  was  either  a  contract  of  sale,  a  mutuum,  or 
B,  deposit.  If  a  contract  of  sale,  the  right  of  property  passed  to  the 
purchaser  on  delivery,  and  the  article  was  thereafter  held  by  him 
at  his  own  risk.  If  a  mutuum,  the  absolute  property  passed  to  the 
mutuary,  it  being  a  delivery  to  him  for  consumption  or  appropria- 
tion to  his  own  use ;  he  being  bound  to  restore  not  the  same  thing, 
but  other  things  of  the  same  kind.  Thus,  it  is  held,  that  if  corn, 
wine,  money,  or  any  other  thing  which  is  not  intended  to  be  delivered 
back,  but  only  an  equivalent  in  kind,  be  lost  or  destroyed  by  acci- 
dent, it  is  the  loss  of  the  borrower  or  mutuary ;  for  it  is  his  prop- 
erty, inasmuch  as  he  received  it  for  his  own  consumption  or  use,  on 
condition  that  he  restore  the  equivalent  in  kind.  And  in  this  class 
of  cases,  the  general  rule  is,  ejus  est  periculuniy  cujus  est  dominium. 
Story  on  Bailments,  sec.  283;  Jones  on  Bailments,  64;  2  Ld.  Eaym. 
-916.  But  if  the  transaction  here  was  a  deposit,  the  property  re- 
mained in  the  bailor,  and  was  held  by  the  bailee  at  the  risk  of  the 
bailor,  so  long  as  he  observed  the  terms  of  the  contract  in  so  doing. 
But  if  the  bailee  shipped  the  wheat,  and  appropriated  the  same  to 
his  own  use,  in  violation  of  the  terms  of  the  bailment,  before  the 
burning  of  his  warehouse,  he  became  liable  to  the  bailor  for  the 
value  of  the  property. 

What  then  was  the  real  character  of  the  transaction  between  the 
parties  ?  The  receipt  I  suppose  to  be  in  the  *ordinary  form  of  [248 
warehouse  receipts,  and  such  as  would  be  proper  to  be  delivered 
by  a  warehouse  depositary  of  wheat  to  the  owner  upon  its  being 
received  into  a  warehouse  for  temporary  safe-keeping,  and  to  be  re- 
delivered to  the  owner  on  demand.  The  obligation  or  contract 
which  the  law  would  imply  as  against  the  warehouseman  on  the 
£Eice  of  such  a  receipt  would  be  that  he  should  use  due  diligence  in 
ihe  care  of  the  property,  and  that  be  should  re-deliver  it  to  the 
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hjv  owner  or  to  his  order  on  demand,  apon  being  paid  a  reasonable 
compensation  for  his  services;  and  if  the  warehouseman,  nnder 
sach  circumstances,  shoald,  without  the  consent  of  the  owner,  mix 
the  wheat  with  other  wheat  belonging  to  himself  or  other  persons, 
and  ship  the  same  to  market  for  sale,  he  would  be  liable  to  the  owner 
for  the  value  of  the  wheat  thus  deposited  with  him. 

The  receipts  themselves  are  silent  as  to  the  time  the  wheat  was 
to  be  kept,  the  price  to  be  paid  for  its  custody,  when  or  how  to  be 
paid,  whose  property  it  was  to  be  after  delivery  into  the  warehouse, 
and  what  disposition  was  to  be  made  of  it.  But  it  is  claimed  that 
inasmuch  as  written  receipts,  whether  for  money  or  other  property,, 
are  always  subject  to  explanation  by  parol,  that  the  terms  on  which 
this  wheat  was  delivered  can  be  explained  by  the  declarations  of 
the  parties  at  the  time  of  the  delivery  of  the  first  load  of  wheat, 
and  also  by  the  custom  of  trade  which  prevailed  among  warehouse- 
men at  Milan  ;  and  that  by  such  explanation  it  is  shown  that  the 
^  real  transaction  was  that  the  wheat  was  received,  and,  with  the  con* 
sent  of  the  depositor,  put  in  mass  with  other  wheat  of  the  ware- 
houseman and  that  received  of  other  persons,  with  the  understand- 
ing that  the  wheat  was  to  be  at  the  disposal  of  the  warehouseman^ 
either  to  retain  or  ship  it,  and  that  when  the  receipts  should  be  pre- 
sented by  the  depositor,  the  warehouseman  should  either  pay  the 
market  price  therefor,  or  re-deliver  the  wheat,  or  deliver  other  wheat 
equal  in  amount  and  quality. 

If  these  terms  were  incorporated  into  the  contract,  they  could 
not  have  excused  the  liability  of  the  warehouseman  in  this  case. 
249]  The  distinction  between  an  irregular  deposit  ^r  a  tnutuum^ 
and  a  sale  is  sometimes  drawn  with  great  nicety,  but  it  is  clearly 
marked,  and  has  been  settled  by  high  authority.  In  case  of  a  regular 
deposit,  the  bailee  is  bound  to  return  the  specific  article  deposited ; 
but  where  the  depositary  is  to  return  another  article  of  the  same 
kind  and  value,  or  has  an  option  to  return  the  specific  article,  or 
another  of  the  same  kind  and  value,  it  is  an  irregular  deposit  or 
mutuum,  and  passes  the  property  as  fully  as  a  case  of  ordinary  sale 
or  exchange.  Sir  William  Jones  says :  **  It  may  be  proper  to  men- 
tion the  distinction  between  an  obligation  to  restore  the  specific 
things,  and  a  power  or  necessity  of  returning  others  of  equal  value. 
In  the  first  case  it  is  a  regular  bailment;  in  the  second  it  becomes 
a  debt."  In  the  latter  case  he  considers  the  whole  property  trans- 
ferred. 
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Judge  Story,  in  his  oommentarieB  on  the  law  of  bailment,  says : 
^The  distinction  between  the  obligation  to  restore  the  specifie 
things,  and  the  obligation  to  restore  other  things  of  the  like  kind 
and  eqnal  in  value,  holds  in  cases  of  hiring,  as  well  as  in  cases  of 
deposits  and  grataitons  loans.  In  the  former  cases,  it  is  a  regular 
bailment ;  in  the  latter,  it  becomes  a  debt  or  innominate  contract. 
ThoB,  according  to  the  famous  laws  of  Alfenus,  in  the  Digest,  '  if 
an  ingot  of  silver  is  delivered  to  a  silversmith  to  make  an  urn,  the 
whole  property  is  transferred,  and  the  employee  is  only  a  creditor 
of  metal  equally  valuable,  which  the  workman  engages  to  pay  in  a 
eertain  shape,  unless  it  is  agreed  that  the  specific  silver,  and  none 
other,  shall  be  wrought  up  in  the  urn.* ''  Story  on  Bailments,  sec. 
439. 

In  all  this  class  of  cases,  the  risk  of  loss  by  unavoidable  accident 
attaches  to  the  penson  who  takes  the  control  or  dominion  over  the 
property.  When,  therefore,  Washburn's  wheat  was  delivered  to 
Chase  &  Co.,  and  became  subject  to  their  disposal,  either  to  retain, 
or  to  ship  it  on  their  own  account,  the  property  passed,  and  the 
risk  of  loss  by  accident  followed  the  dominion  over  it. 

The  doctrine  here  adopted  was  at  one  time  somewhat  obscured 
by  the  opinion  of  Chief  Justice  Spencer,  in  the  case  ^f  Sey-  [250 
mours  t;.  Brown,  19  Johns.  44,  in  which  the  court  decided  that  where 
the  plaintiff  delivered  wheat  to  the  defendants,  on  the  agreement 
;hat  for  every  five  bushels  of  wheat  the  plaintiffs  should  deliver  at 
the  defendants'  mill,  they,  the  defendants,  would  deliver  in  ex- 
change one  barrel  of  flour,  was  a  bailment,  hcatio  opens  faciendi ; 
and  the  wheat  having  been  consumed  by  fire,  through  accident,  the 
4efendants  were  not  liable  on  their  agreement  to  deliver  the  flour. 
This  decision,  however,  was  disapproved  of  by  Chancellor  Kent,  as 
not  being  conformable  to  the  true  and  settled  doctrine  laid  down 
by  Sir  William  Jones,  who  has  been  styled  the  great  oracle  of  the 
law  of  bailment :  2  Kent's  Com.  464.  And  the  decision  has  been 
distinctly  overruled  by  repeated  subsequent  adjudications  in  the 
State  of  New  York:  Hurd  v.  West,  7  Cow.  752;  Smith  v.  Clark,  21 
Wend.  8^;  Norton  v.  Woodruff,  2  Comst.  153 ;  Mallory  v.  Willis,  4 
Comst.  77 ;  and  Pierce  v,  Skenck,  3  Hill,  28. 

The  same  doctrine  has  been  affirmed  in  the  case  of  Baker  t;. 
Boberts,  8  Greenl.  101,  and  also  Swing  v,  French,  1  Blackf.  354. 
In  the  latter  caiBe,  a  quantity  of  wheat  having  been  delivered  by 
the  plaintiff  to  the  defendants,  at  their  mill,  to  be  exchanged  for 

215 


Digitized  by  V:iOOQIC 


.*■,  i*9 


251 


SUPEEMB  COUEt  OP  OHIO. 


Chase  et  al.  v.  Washburn. 


^ 


% 


flour,  and  the  defendants  having  pat  the  wheat  into  their  commoa 
stock  of  wheat,  the  mill,  with  the  wheat,  was  afterwards  casoallj 
destroyed  by  fire.  The  court  held  that  the  defendants  were  liable 
for  H  refusal  to  deliver  the  flour.  If  in  that  case  the  agreement  of 
the  parties  had  been  that  the  flour  to  be  furnished  should  be  the 
flour  which  should  be  manufactured  from  the  specific  wheat  deliv 
ered,  instead  of  an  exchange  of  wheat  for  fiour,  it  would  have  been 
a  bailment,  and  the  loss  would  have  fallen  upon  the  plaintiff. 

In  the  case  of  Buffum  r.  Merry,  3  Mason,  478,  where  the  plaintiff 
had  delivered  to  the  defendant  cotton  yarn  on  a  contract  to  manu- 
facture the  same  into  cotton  plaids,  and  the  defendant  was  to  find 
filling,  and  to  weave  so  many  yards  of  plaids,  at  eighteen  cents  per 
yard,  as  was  equal  to  the  value  of  the  yarn  at  sixty-five  cents  per 
251]  pound,  it  was  held  to  be  a  *sale  of  the  yarn ;  and  that,  by 
the  delivery  of  it  to  the  defendant,  it  became  his  property,  and  he 
was  responsible  for  the  delivery  of  the  plaid,  notwithstanding  the 
loss  of  the  yarn  by  an  accidental  fire.  But  had  the  plaintiff  and 
the  defendant  agreed  to  have  the  particular  yarn,  with  filling  to  be 
found  by  the  defendant,  made  into  plaids  on  joint  account,  and  the 
plaids,  when  woven,  were  to  be  divided  according  to  their  respective 
interests  in  the  value  of  the  materials,  but,  before  the  division,  the 
plaids  had  been  destroyed  by  accident,  the  loss,  in  the  opinion  of 
Judge  Story,  would  have  been  mutual,  each  losing  the  materiali 
furnished  by  himself 

The  case  of  Slaughter  v.  Green,  1  Hand.  3,  and  also  the  case  oi 
Inglebright  v.  Hammond,  19  Ohio,  337,  are  relied  upon  as  sustain- 
ing  the  plaintiffs  in  error.  These  two  cases,  on  examination,  d» 
not  sustain  tl^e  doctrine  of  the  case  of  Seymours  v.  Brown,  abov* 
referred  to  in  19  Johns.  On  the  contrary,  instead  of  an  exchange 
of  wheat  for  fiour,  in  each  of  the  cases,  by  the  express  terms  of  the 
contract,  the  fiour  to  be  returned  was  to  be  manufactured  out  of  the 
wheat  furnished.  In  the  former  case,  the  written  receipts  given 
for  the  wheat  expressly  provided,  "  that  it  is  received  to  be  groundj'^ 
which  excludes  the  idea  of  passing  the  ownership  to  the  miller. 
And  in  the  latter  case  it  was  also  expressly  provided  by  the  agreement 
that  the  fiour  in  controversy  was  "  to  be  made  out  of  the  wheat  fur- 
nished by  Hammond,''  and  "  the  flour  made  therefrom  was  to  be  deliv- 
ered at  Steubenville  for  said  Hammond's  use'^  In  both  these  cases, 
therefore,  the  limitation  in  the  agreement  of  the  parties  imported 
a  bailment,  and  not  an  exchange  for  fiour.  And  this  character  of 
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the  transaction  is  not  lost  either  because  the  custom  of  the  country  in 
reference  to  which  the  wheat  was  received  warranted  the  mixing 
'Of  it  with  the  wheat  of  others,  received  on  like  terms ;  or  because, 
by  the  express  consent  of  the  parties,  the  wheat  was  mixed  with 
other  wheat  in  the  mill,  belonging  to  the  miller  himself  "When 
the  owners  of  wheat  consent  to  have  their  wheat,  when  delivered 
4it  a  mill  or  warehouse,  mixed  with  a  common  mass,  each  becomes 
the  owner  *ln  common  with  others,  of  his  respective  share  [253 
in  the  common  stock.  And  this  would  not  give  the  bailee  any  con- 
.trol  over  the  property  which  he  would  not  have  if  the  wheat  of 
each  one  was  kept  separate  and  apart.  If  the  wheat,  thus  thrown 
into  a  common  mass,  be  delivered  for  the  purpose  of  being  con- 
Terted  into  flour,  each  owner  will  be  entitled  to  the  flour  manufac- 
tured from  his  proper  quantity  or  proportion  in  the  common  stock. 
If  a  part  of  the  wheat  held  in  common  belong  to  the  bailee  him- 
self, he  cou'ld  not  abstract  from  the  common  stock  any  more  than 
his  own  appropriate  share  without  a  violation  of  the  terms  of  the 
bailment ;  and  such  a  breach  of  his  engagement  could  not  be  cured 
by  his  procuring  other  wheat,  to  be  delivered  to  supply  the  place 
of  that  thus  wrongfully  taken.  But  if  the  wheat  be  thrown  into 
the  common  heap,  with  the  understanding  or  agreement  that  the 
person  receiving  it  may  take  from  it  at  pleasure  and  appropriate 
iihe  same  to  the  use  of  himself  or  others,  on  the  condition  of  his 
procuring  other  wheat  to  supply  its  place,  the  dominion  over  the 
property  passes  to  the  depositary,  and  the  transaction  is  a  sale  and 
not  a  bailment. 

It  is  claimed  that  the  court  of  common  pleas  erred  in  refusing  to 
<iharge  the  jury,  as  requested.  "  that  the  custom  among  warehouse- 
men at  Milan,  in  the  absence  of  an  express  contract,  if  known  to 
Washburn,  became  a  part  of  the  contract." 

A  custom,  it  is  true,  is  not  admissible,  either  to  contradict  or 
Alter  the  terms  or  legal  import  of  a  contract  or  to  change  the  title 
to  property  by  varying  a  general  rule  of  law.  But  a  custom,  when 
fully  established,  becomes  the  law  of  the  trade  in  reference  to  which 
it  exists ;  and  the  presumption  is  that  the  parties  intended  to 
conform  to  it,  when^they  have  been  silent  on  the  subject.  Its 
office  is  to  interpret  the  otherwise  indeterminate  intentions  of  the 
parties,  and  to  ascertain  the  nature  and  extent  of  their  contract, 
arising  not  from  express  stipulations,  but  from  mere  implications 
and  presumptions,  and  of  acts  of  doubtful  and  equivocal  charac- 
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am  not  prepared  to  say  that  the  customs  at  Milan^  if 
fally  established,  and  known  to  both  the  parties  to  the  con- 
r  the  delivery  of  wheat  to  a  warehouseman,  may  not  be 
d  as  law,  as  well  as  the  customs  of  London  or  of  Kent, 
fortunately  for  the  plaintiffs  in  error,  the  customs  of  Milan, 
^idence  tended  to  prove,  according  to  the  bill  of  exceptions, 
)arly  showed  the  transaction  between  the  parties  in  this 
be  a  contract  of  sale,  and  not  a  bailment.  Had  the  court, 
e,  charged  as  requested  upon  this  point,  it  could  not  have 
le  defense  set  up  against  the  action.  So  that  if  the  court 
n  this  particular,  no  injury  was  therefore  done  to  the  plain- 
error. 

Judgment  affirmed. 


Nathan  W.  Palmer  v.  Joseph  A.  Yarrington. 

e  plea  of  non-assumpsit,  without  affidavit,  a  defendant  may  give  evi- 
9  to  disprove  the  execution  of  the  note  on  which  suit  is  brought. 
Is  "  I  hereby  give  J.  W.  Abell  the  liberty  of  making  use  of  my  name, 
vill  be  of  any  use  to  him  with  his  friends  in  Connecticut,  to  the  amount 
le  thousand  or  fifteen  hundred  dollars,  to  horrow  money.  N.  W.  Pal* 
'  are  not  a  mere  guaranty  for  the  amount  named,  hut  confer  a  power 
J.  W.  Ahell  to  sign  the  name  of  Palmer  to  a  note  for  the  money  hor- 

rer  does  not  authorize  a  loan  hy  J.  W.  Ahell,  as  agent,  to  or  for  the 
if  any  other  person. 

lity  of  a  note  given  in  Connecticut  is  to  he  determined  hy  the  laws 

at  state,  under  which  any  contract  reserving  more  than  siic  per  centum 

est  per  annum  is  ahsolutely  void. 

>tion  to  the  judgment  of  a  court  helow  ruling  out  evidence  can  not 

msidered,  unless  such  evidence  is  spread  upon  the  record. 

ons  assigned  by  a  court  for  its  judgment  are  material,  if  the  record 

'  that  such  judgment  was,  in  fact,  correct. 

is  a  writ  of  error  to  the  supreme  court  in  Trumbull  county, 
by  the  late  supreme  court  in  bank. 

The  original  action  in  the  common  pleas  was  assumpsit, 
,  by  Yarrington  against  Palmer  on  the  following  note : 

**  Norwich,  April  1,  1845. 
demand,  for  value  received,  we,  the  subscribers,  jointly  and 
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severally  promiflo  to  pay  Joseph  A.  Yarrington  fifteen  hundred  dol- 
lors,  with  interest. 

John  Abell. 
N.  W.  Palmer. 

"Indorsed:  J.  W.  Abell.''  J.  W.  Abell." 

The  declaration  contained  a  special  count  on  the  note,  and  also 
the  money  counts.     The  plea  was  non-assumpsit  without  aflSdavit. 

Upon  the  trial  of  the  cause,  which  was  to  the  court  without  the 
intervention  of  a  jury,  the  plaintiff  gave  the  note  in  evidence  and 
rested. 

The  defendant  thereupon  offered  John  W.  Abell  as  a  witness,  who 
testified : 

That,  on  the  first  of  April,  1845,  in  Norwich,  Connecticut,  he 
made  arrangements  with  Yarrington,  who  was  his  uncle,  and  who 
resided  in  Connecticut,  to  procure  )(1500,  and  gave  him  the  note 
sued  on.  Yarrington  then  made  his  own  note  for  a  like  sum,  paya> 
ble  some  months  after  date  at  the  Qui nneburg  Bank  to  the  witness ; 
and  it  was  by  him  indorsed.  Upon  this  he  procured  the  fifteen 
hundred  dollars,  less  the  discount,  from  the  bank. 

The  witness  offered  Yarrington  fifty  dollars  for  the  accommoda- 
tion, which  was  received  by  Yarrington,  who  said  he  dare  not  take 
it  for  this  accommodation,  but  '^  he  would  call  it  for  what  he  had 
done  before.''  This  transaction  was  on  the  same  day  of  the  making 
of  the  notes  and  of  the  receipt  of  the  money  from  the  bank ;  but 
whether  before  or  after,  does  not  appear. 

This  money,  the  witness  states,  belonged  to  his  father.  That  it 
was  paid  on  account  of  this  accommodation  of  $1500.  That  Yar- 
rington had  been  paid  all  former  expenses,  and  that  "  he  made  no 
pretense  of  having  any  claim  for  any  previous  accommodation,  and 
had  no  such  claim." 

*The  witness  had  frequently  before  this,  procured  money  [255 
for  his  father,  John  Abell,  from  Yarrington,  who  was  a  stockholder 
in  the  Quinneburg  Bank,  and  Yarrington  was  informed  at  this  time 
that  the  money  was  for  the  use  of  John  Abell,  and  it  was  applied  to 
the  payment  of  his  debts  in  New  York  and  Philadelphia. 

He  also  testified  that  the  note  given  in  evidence  was  made  by  him 
in  Norwich ;  that  he  signed  all  the  names,  and  that  John  Abell 
and  Palmer,  the  defendant,  were  not  present. 

Upon  cross-examination,  he  stated  that  he  had  with  him  and  ex- 
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Yarrington  the  following  paper,  which  had  been  written, 
d  delivered  to  witness  by  Palmer,  in  Ohio : 

"  Wareen,  March  14. 1845. 
by  give  J.  W.  Abell  the  liberty  of  making  use  of  my 
;  will  be  of  any  use  to  him,  with  his  friends  in  Connecti- 
amount  of  a  thousand  or  fifteen  hundred  dollars,  to  bor- 
r-  N.  W.  Palmer." 

ime  he  received  this  he  had  contemplated  speculating  in 
*aising  money  for  that  purpose.  He  had  no  other  author- 
aimer  to  make  use  of  his  name  than  this  paper  nor  did 
is  return  to  Ohio,  inform  Palmer  that  he  had  made  use 
le.  There  was  no  evidence  that  Palmer  had  any  knowl- 
bis  name  had  been  signed  to  the  note  until  it  was  sent  to 
\T  afterwards  for  collection. 

endant  also  made  proof  of  the  law  of  Connecticut,  firom 
restrain  the  taking  of  usury,"  as  follows: 
That  no  person  or  persons,  upon  any  contract,  shall 
itly  or  indirectly,  for  the  loan  of  money  or  any  goods, 
merchandise,  or  any  property  whatever,  above  the 
K  dollars  for  the  forbearance  of  one  hundred  dollars  for  a 
\o  after  that  rate  for  a  greater  or  less  sum,  or  for  a  longer 
time;  and  all  bonds,  contracts,  mortgages,  and  assur- 
tever,  made  for  the  payment  of  any  principal  or  money 
or  covenanted  to  be  *l€nt,  upon  or  for  usury,  where- 
lereby  there  shall  be  reserved  or  taken  above  the  rate  of 
for  the  hundred,  as  aforesaid,  shall  be  utterly  void. 
Every  person  who  shall  take,  accept,  and  receive,  by 
corrupt  bargain,  loan,  or  exchange,  or  deceitful  convey- 
'  any  other  means,  for  the  forbearance,  or  giving  day  of 
>r  a  year  of  and  for  money  or  any  other  property  above 
'  six  dollars,  for  the  forbearance  of  one  hundred  dollars 
and  after  that  rate  for  a  greater  or  less  sum,  or  for  a 
horter  time,  shall  forfeit  the  value  of  the  money  or  other 
0  lent,  bargained,  sold,  or  agreed  for,  one-half  to  him 
prosecute  to  effect,  and  the  other  half  to  the  treasurer 

And  in  any  action  brought  on  any  bond,  bill,  or  mort- 
y  contract  whatever,  it  shall  be  lawful  for  the  defendant 
Lhe  court  before  which  the  action  is  pending,  by  filing 
int  with  the  clerk  on  the  second  day  of  the  session  of 
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the  court,  that  sach  contract  was  given  on  a  nsnrioaB  considera- 
tion ;  and  in  that  case  the  court  shall  proceed  to  enquire  into  the^ 
truth  of  such  complaint,  as  a  court  of  equity,  and  may  examine  the 
parties  on  oath,  and  may  receive  any  other  proper  testimony ;  and 
if  the  plaintiff  shall  refuse  to  be  examined  on  oath,  he  shall  become 
non  suit,  and  the  defendant  shall  recover  his  costs.  And  if  the 
court  shall  find  that  the  contract  was  given  upon  usurious  consid- 
eration, they  shall  proceed  to  adjust  the  same  in  equity,  and  shall 
give  judgment  for  the  plaintiff  to  receive  no  more  than  the  value 
of  the  goods,  or  the  principal  sum  of  money  which  the  defendant 
received,  without '  interest  or  any  advance  on  the  same.'  '* 

The  plaintiff  then  gave  in  evidence  the  deposition  of  the  cashier 
of  the  Quinneburg  Bank,  to  prove  payments  by  Yarrington  of 
$44.83  on  account  of  expenses,  protests,  and  discounts,  for  renewals 
of  previous  notes  of  Yarrington  on  account  of  Abell.  He  also 
proves  the  deposit  of  money,  at  different  times,  by  Yarrington, 
which  he  said  had  been  received  from  Abell. 

*He  also  offered  certain  letters  of  J.  W.  Abell  to  Yarring-  [267 
ton,  in  evidence,  which  were  objected  to,  and  the  objection  sus- 
tained ;  but  the  letters  were  not  set  out  or  made  part  of  the  bill  of 
exceptions. 

The  court  of  common  pleas  rendered  judgment  for  the  defend- 
ant. A  motion  to  set  aside  the  judgment  and  for  a  new  trial  was 
made  by  Yarrington,  the  plaintiff,  which  was  overruled  by  the 
court,  and  a  bill  of  exceptions,  setting  out  the  testimony,  was  taken. 

Yarrington  then  prosecuted  a  writ  of  error  to  the  common  pleaa 
in  the  supreme  court  of  Trumbull  county.  At  the  August  term, 
1850,  of  the  supreme  court  on  the  circuit,  the  judgment  of  the  court 
of  common  pleas  was  reversed ;  and  to  reverse  this  judgment  of  the- 
flupreme  court,  the  present  writ  of  error  is  brought. 

Banney  <Sh  Taylor^  for  plaintiff  in  error. 

Tattle  &  SuUiffy  for  defendant  in  error. 

CoRwm,  J.  It  is  proper,  in  the  first  place,  to  notice  the  proposi- 
tion of  counsel  for  defendant  in  error,  that,  unless  the  plea  of  non- 
assumpsit  be  verified  by  affidavit,  the  party  can  not  introduce  evi- 
dence to  disprove  the  execution  of  the  note. 

By  the  first  section  of  ''  An  act  to  amend  an  act  entitled  'An  act 
dispensing  with  proof  in  certain  cases/  "  passed  March  9, 1838,  it 
is  provided : 
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'^That  upon  plea  of  non  est  factum,  offered  by  the  person  charged 
as  the  obligor  or  grantor  of  a  deed,  or  plea  of  non  asaumpsit,  or  nil 
debet,  offered  by  the  person  charged  as  the  maker  or  indorser  of  any 
promissory  note,  or  drawer,  indorser,  or  acceptor  of  any  bill  of  ex- 
change, it  shall  not  be  necessary  for  the  plaintiff  to  prove  the  exe- 
cution of  the  deed,  the  making  of  the  note,  or  the  drawing  or  ac- 
cepting the  bill  of  exchange,  upon  which  such  suit  is  broaght,  or 
any  indorsement  thereon,  unless  the  party  offering  such  plea  shall 
make  affidavit  of  the  truth  thereof,  or  that  any  such  indorsement 
258]  *was  not  made  as  it  purports  to  have  been,  etc."  Swan's 
Stat.  325. 

Under  the  provisions  of  this  statute,  as  construed  in  the  case  of 
Taylor's  Adm'rs  v.  Coivin,  Wright,  449,  it  is  claimed  the  court  of 
common  pleas  erred  in  permitting  the  defendant  in  this  case,  under 
the  plea  of  non  assumpsitj  without  affidavit,  to  disprove  the  execu- 
tion of  the  note  upon  which  the  suit  is  brought.  It  is  said  that 
unless  the  construction  of  this  statute  adopted  in  Wright's  Reports 
is  adhered  to,  the  plaintiff  has  no  notice  of  such  defense,  and  is 
taken  by  surprise,  whereas,  if  the  execution  of  the  note  were  denied 
by  the  affidavit  of  the  party,  he  would  prepare  himself  to  rebut  the 
evidence  introduced  under  the  plea.  But  how  is  this  practically? 
The  statute  does  not  require  the  party  to  make  affidavit  denying 
the  execution  of  the  note ;  but  "  that  the  party  offering  such  plea 
fihall  make  affidavit  of  the  truth  thereof ^  Now  suppose  the  party 
to  have  made  affidavit  of  the  truth  of  his  plea  of  non  assumpsit^  it 
certainly  furnishes  no  further  notice  of  this  defense  than  is  fur- 
nished by  the  plea  itself,  and  still  the  provisions  of  the  statute  would 
have  been  strictly  complied  with.  Under  the  plea  of  non  assumpsit, 
which  originally  raised- only  the  question  whether  the  liability 
charged  had,  in  fact,  ever  been  contracted,  it  is  now  well  settled 
that  a  party  may  give  in  evidence  anything  which  tends  to  defeat 
or  limit  the  right  of  recovery  against  him  at  the  time  of  the  trial. 
Of  no  one  of  which  defenses,  the  plaintiff  could  be  any  more  par- 
ticularly advised  by  appending  the  affidavit  provided  for  in  the  act 
before  referred  to.  This  objection  lies  rather  to  the  character  of 
the  plea  itself—- to  all  pleas  of  the  general  issue— than  to  the  want  of 
an  affidavit,  and  furnishes  a  most  insufficient  and  unsatisfiEtctory 
reason  for  adopting  the  construction  contended  for. 

At  common  law,  and  without  the  act  referred  to,  the  plaintiff, 
upon  offering  his  note  in  evidence,  must  prove  its  execution ;  and 
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lis  statute,  as  its  title  implies,  merely  dispenses  with  saeh  proof, 
iless  the  plea  which  puts  its  execution  in  issae  is  verified  by  affi*- 
ivit,  and  makes  no  other  or  fnrther  ^change  in  the  rules  of  [269 
ridence ;  so  that,  although,  since  the  statute,  a  party  may  offer  his 
)te  in  evidence  without  proof  of  its  execution,  yet  he  offers  it  just 
\  he  offers  any  other  item  of  evidence — liable  to  be  met  and  de- 
ated  by  such  evidence  as  the  defendant  may  be  able  to  pfxxluce. 
Te  are  ail  of  opinion  that  the  act  in  question  was  misconstrued  in 
le  case  of  Taylor's  Adm*rs  v.  Golvin,  and  that  the  court  of  common 
leas  did  not  err  in  admitting  the  evidence  under  the  plea,  without 
fidavit.  It  being  made  to  appear,  by  the  evidence  thus  introduced, 
iat  the  note  upon  which  the  suit  is  brought  was  executed  at  Nor* 
ich,  Connecticut,  by  John  W.  Abell,  the  next  question  arising  in 
le  case  is  as  to  the  authority  of  said  Abell  to  sign  the  name  of 
aimer  to  the  note,  which  authority  is  to  be  derived  solely  from  the 
illowing  paper,  to  wit : 

"Warren,  March  14, 1845. 

"  I  hereby  give  J.  W.  Abell  the  liberty  of  making  use  of  my 
ame,  if  it  will  be  of  any  use  to  him  with  his  friends  in  Connecticut, 
»  the  amount  of  a  thousand  or  fifteen  hundred  dollars,  to  borrow 
Loney.  N.  W.  Palmer." 

This  paper  should  be  "  construed  in  the  light  of  all  the  surround- 
ig  circumstances  which  induced  its  execution,  as  well  as  with  a 
)ference  to  the  condition  and  situation  of  the  parties."  Hilder- 
pand  V,  Fogle,  20  Ohio,  147.  J.  W.  Abell  was  the  brother-in-law 
f  Palmer,  about  to  make  a  trip  to  the  east,  contemplating  some 
*ansactions  in  the  wool  trade,  as  he  testifies,  and  Palmer  doubtless 
itended  to  do  what  he  had  done  by  the  express  terms  of  his  writ- 
m  authority,  giving  "J.  W.  Abell  the  liberty  to  make  use  of  hiB 
ame,  if  it  would  be  of  any  use  to  him,  with  his  friends  in  Con- 
ecticut,  to  borrow  money,  to  the  amount  limited  in  the  writing." 
.nd  inasmuch  as  the  name  of  Palmer,  in  the  ordinary  course  of 
usiness,  could  not  be  used  without  signing  it  to  the  paper  by  which 
le  transaction  was  to  be  evidenced,  we  think  it  clear  that  the  right 
)  use  the  name  to  borrow  money  at  a  place  distant  from  the  re- 
dence  of  the  party  conferring  the  right,  involved  the  right  to  sign 
ich  *name  to  a  note  for  the  payment  of  the  money  bor-  [260 
^wed.  Without  any  strained  construction,  and  by  the  obvious 
nport  and  effect  of  the  words  employed,  a  power  was  given  to  J. 
7,  Abell  to  sign  the  name. 
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The  conrt  of  common  pleas,  in  reciting  upon  the  record,  as  a 
reason  for  the  decision,  that  the  paper  above  quoted  was  merely  a 
guaranty,  and  created  no  powers,  expressed  an  erroneous  opinion  ;. 
but  the  reasons  given  by  the  court  for  its  judgment  are  immaterial, 
if  the  record  shows  that  the  judgment  was,  in  fact,  correct. 

It  is  well  settled  that  a  guarantor  or  surety  can  only  be  held  by 
the  strict  terms  of  the  obligation  into  which  he  has  entered.  If  not 
within  the  letter,  he  can  not,  by  implication  or  otherwise,  be  made 
liable ;  New  Haven  Co.  Bank  r.  Mitchell,  15  Conn.  206 ;  Field  v. 
Eawlings,  1  Gil.  581;  Walsh  v.  Bailes,  10  Ind.  180;  Miller  r. 
Stewart,  4  Wash.  C.  C.  26 ;  Bank  of  Washington  v.  Bennington,  2^ 
Penn.  27;  Blair  r.  Perpetual  Ins.  Co.,  15  Miss.  559;  The  States. 
Medary  et  al.,  17  Ohio,  565 ;  McGovney  v.  Ohio,  20  Ohio,  93. 

Considering  the  paper  as  a  power^  in  the  opinion  of  a  majority  of 
the  court,  it  only  authorized  the  use  of  Palmer's  name  to  secure  & 
loan  to  John  W.  Abell.  It  did  not  warrant  the  use  of  his  name  to 
secure  the  payment  of  a  loan  made  to  or  for  the  use  of  any  other 
person.  Tarrington  knew  that  the  name  of  Palmer  was  signed  ta 
the  note  which  he  took,  by  John  W.  Abell,  in  the  absence  of  Palmer ; 
and  even  if  the  paper  conferring  the  power  had  not  been  exhibited 
to  him,  he  is  held  to  know  the  extent  of  the  power  which  the  agent 
bad.  But  it  is  shown  that  the  paper  was  in  fact  exhibited  to  him 
by  John  W.  Abell,  and  he  can  not  claim  that  any  further  authority 
was  thereby  conferred  than  is  warranted  by  a  fair  construction  of 
its  terms.  He  was  bound  to  know  its  legal  effect,  and  therefore 
must  have  known  that  it  did  not  authorize  John  W.  Abell  to  sign 
the  name  of  Palmer  to  the  note  in  question,  given  to  secure  a  loan 
to,  or  for  the  use  of  John  Abell.  Story's  Agency,  sec.  72. 
261]  *With  this  view  of  the  case,  it  is  not  necessary  to  notice  at 
length  the  defense  of  usury  under  the  statute  of  Connecticut,  here- 
inbefore recited.  It  is  true,  however,  that  the  validity  of  a  contract 
is  to  be  determined  by  the  law  of  the  place  where  made ;  and  if 
void  by  those  laws,  it  is  void  everywhere.  We  are  all  satisfied,  from 
the  evidence  spread  upon  the  record,  that  the  contract  was  usurious, 
both  as  to  the  sum  of  $50  paid  to  YarriDgton  at  the  time  for  the  ac- 
commodation, and  as  to  the  amount  of  interest  accruing  on  this 
note,  from  its  date  to  the  maturity  of  the  note  given  by  Yarrington 
to  the  bank  upon  which  the  money  was  drawn.  And,  in  the  ab- 
sence of  any  construction  of  the  statute  of  Connecticut  for  the  pre- 
ention  of  usury  by  the  courts  of  that  state,  we  would  have  no- 
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difficulty  in  holding  that,  under  the  provisions  of  the  first  section 
of  said  statute,  the  contract  upon  which  this  loan  was  made  was 
absolutely  void.  Although,  under  the  third  section  of  said  act,  the 
party  borrowing  the  money,  if  he  is  obliged  to  have  discovery  from 
the  other  party  in  order  to  show  usury,  will  be  compelled,  upon 
principles  of  equity,  to  pay  back  the  amount  of  money  which  ho 
had  received,  without  any  interest,  yet  the  note  given  upon  such 
usurious  loan  is  absolutely  void ;  and  no  liability  can  attach  to  a 
surety  on  such  note,  either  at  law  or  in  equity.  So  it  has  been  held 
by  the  courts  of  that  state ;  and  that  the  defense  of  usury  may  well 
be  made  under  a  plea  of  general  issue.  Culver  v.  Bobinson,  3  Day, 
68;  Smith  v.  Beach,  Id.  268;  Mitchell  v.  Preston,  5  Day,  100. 

The  bill  of  exceptions  in  this  case  also  shows  that  the  court  of 
common  pleas  ruled  out  certain  letters  of  John  W.  Abell,  which 
were  offered  in  evidence  by  the  plaintiff,  for  the  purpose  of  im- 
peaching him  as  a  witness.  The  letters  may  have  been  material 
and  proper  for  that  purpose ;  but  the  evidence  thus  rejected  is  not 
made  part  of  the  bill  of  exceptions ;  and  we  have  no  means  of  de- 
termining whether  they  were  properly  or  improperly  rejected. 
The  presumption  is  always  in  favor  of  the  decision  sought  to  be 
revei*6ed,  and  error  will  not  be  presumed,  but  must  be  made  to  ap- 
pear. 'Notwithstanding  the  court  of  common  pleas  may  [263 
have  assigned  an  untenable  reason  for  its  conclusion,  this  record 
shows  that  a  complete  and  perfect  defense  to  the  action  was  pre- 
sented, and  that  the  judgment  of  said  court  was  substantially  cor- 
rect; and  the  judgment  of  the  supreme  court  reversing  said 
judgment  of  the  court  of  common  pleas  is  therefore  reversed  with 
costs,  and  the  judgment  of  the  court  of  common  pleas  is  afGrmed. 

Banket,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 


William  Goudt,  Administrator  of  Jaoob  Oebhart  v.  Osea 

Gebhart. 

1^0  action  will  lie  by  obligee  against  obligor  on  a  bond,  the  consideration  of 
which  is  a  sale  made  by  the  former  to  the  latter  to  defraud  creditors;  both 
of  them  having  been  guilty  of  the  fraudulent  intent 
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proof  of  the  fraad  may  come  from  the  defendant  The  rulo 
}  allowed  to  set  up  his  own  iniquity  to  defeat  an  innocent 
here  the  parties  are  pariieipes  criminis,  the  fraud  may  be 
Lefendant. 

of  error  to  the  court  of  common  pleas  of  Mont- 
and  reserved  by  the  district  court  in  that  county 
lis  court. 

dh  Booths  for  plaintiff  in  error :  4  Ohio,  419 ;  7 
14  Ohio,  56;  16  Ohio,  56;  Holman  r.  Johnson, 
wry  r.  Bordiew,  Dougl.  468 ;  Morck  r.  Abel,  3  Bos. 
V.  DeGrand,  15  Mass.  39 ;  Hunt  v.  Enickerbockery 
heeler  i?.  Kussell,  17  Mass.  281 ;  4  Greenl.  415 ;  7 
.irfield,  71 ;  and  Willis  v.  Clark,  20  Wend.  24. 
for  defendant  in  error :  Findley  r.  Cooley,  1  Blackf. 
09;  3  Watts  &  S.  255 ;  16  Johns.  189  ;  4Ired.l02; 
253  ;  2  Bibb.  89  ;  Id.  65  ;  3  Mason,  378 ;  1  Humph. 
;  18  Ohio,  418;  20  Ohio,  389;  5  Ala.  192;  6  Shep. 
I  Id.  35. 

The  action  below  was  debt  on  a  single  bill  obliga<» 
the  intestate,  Jacob  Gebhart,  to  said  Osea  Gebhart; 
Mm,  with  a  notice.  On  a  trial  by  jury  Osea  Geb- 
f  below,  gave  the  single  bill  in  evidence  and  rested. 
)r,  defendant  below,  thereupon  gave  evidence  tend- 
b  the  obligation  was  executed  by  Jacob  as  the  con- 
retended  consideration,  of  a  sham  sale  of  Osea's 
y  to  Jacob  for  the  purpose  of  placing  the  same  be- 
t  Osea's  creditors.  The  testimony  being  closed  the 
ked  the  court  to  charge  the  jury  that  if  they  found 
on  was  given  under  the  circumstances,  and  for  the 
d  purpose  aforesaid,  the  action  could  not  be  main- 
arge  the  court  refused  to  give,  and,  on  the  contrary, 
Yi  in  substance,  that  such  an  agreement,  though 

the  creditors  of  Osea,  was  valid  as  between  the 
Id  constitute  no  bar  to  a  recovery  on  the  obliga- 
refusal  to  charge,  and  the  charge  as  given,  the  ad- 
pted,  and  he  now  assigns  the  same  matters  for  error, 
hus  presented  whether  an  action  can  be  maintained 
^inst  the  obligor,  on  a  bond  given  as  the  consid- 
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eration  of  a  sale  made  to  defraud  creditors ;  both  of  them  being 
parties  to  the  fraud.  What  is  the  common  law  on  this  point  ap- 
pears to  be  somewhat  doubtful. 

In  Findley  v.  Cooley,  1  Blackf.  262,  which  was  a  suit  on  a  prom- 
issory note,  the  court  said :  **  By  the  common  law,  and  the  statutes 
Ed.  3  and  Hen.  7,  as  well  as  by  the  statutes  13  Eliz.,  conveyances  to 
defi'aud  creditors  are  not  absolutely  void.  They  have  always  been 
considered  binding  on  the  parties.  Whether  the  statute  13  Eliz. 
ch.  5,  is  merely  declaratory  of  the  common  law,  or  an  extension  of 
its  operation,  is  rather  an  unsettled  question."  And  judgment  was 
given  for  the  *plaintiff.  Bat  it  is  to  be  observed  that  no  [264 
notice  was  taken  by  the  counsel,  or  court,  of  the  distinction  between 
executed  and  executory  contracts.  A  conveyance  is  an  executed 
contract,  and  it  is  true  that,  as  between  the  parties,  it  will  not  be 
disturbed.  Such  is  the  common  law,  such  is  the  statute  of  Eliz., 
and  such  is  our  own  statute  as  construed  in  Burgett  v.  Burgett,  1 
Ohio,  469.  But  it  does  not  follow  that  an  executory  contract, 
tainted  with  fraud,  will  be  enforced.  In  equity  we  know  it  will  not. 
The  decisions  are  almost,  or  quite,  uniform  to  this  effect.  In  St. 
John  V.  Benedict,  6  Johns.  Chy.  117,  Chancellor  Kent  said  :  '^ShaH 
this  court  help  a  party  in  the  performance  of  an  agreement  mad^ 
on  purpose  to  defraud  creditors  ?  The  arrangement  between  the 
plaintiff  and  H.  was  confessedly  made  to  defraud  that  purchaser 
[the  purchaser  at  sheriff's  sale,]  as  well  as  other  creditors  ;  and  this 
court  will  not  interfere  to  enforce  the  specific  performance  of  a  con- 
tract, iniquitous  and  fraudulent  in  its  very  foundation."  See  also 
Jones  V.  Head,  3  Dana,  540. 

It  may  be  said  that  chancery  refuses  relief  because  the  party 
seeking  it  comes  with  impure  hands  ?  But  why  impure  ?  What 
stains  his  hands?  The  answer  is,  the  illegal  contract  he  has 
made;  the  fraud  he  has  perpetrated,  or  attempted  to  perpe- 
trate. But  why  should  that  be  deemed  a  fraud  in  a  court 'of 
equity  and  not  in  a  court  of  law?  What  good  reason  can  be 
given  for  such  a  distinction?  Why  should  the  plaintiff  be  allowed 
to  recover  on  this  bond  because  it  is  for  the  payment  of  money, 
when,  if  it  was  for  the  conveyance  of  land,  no  chancellor  would 
decree  its  specific  execution  ?  There  may  be  fanciful  reasons  for 
such  a  diversity,  but  what  solid  reason  can  be  given  for  it  ?  It  is 
true  that  there  are  circumstances  of  extortion,  oppression,  or  undue 
advantage,  which  warrant  a  chancellor  in  denying  his  aid  to  tho 
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oppressor,  that  would  not,  if  the  matter  could  be  litigated  in  a  court 
of  law,  afford  a  legal  defense.  But  I  apprehend  that  a  court  of  law- 
does  not,  any  more  than  a  court  of  equity,  sit  to  enforce  agreements 
that  are  fraudulent,  immoral,  or  against  public  policy.  "  Where- 
265]  ever,"  said  *Chancellor  Walworth  in  Bolt  v.  Eogers,  3  Paige, 
157,  ^'  two^or  more  persons  are  engaged  in  a  fraudulent  transaction 
to  injure  another,  neither  law  nor  equity  will  interfere  to  relieve 
either  of  those  persons,  as  against  the  other,  from  the  consequences 
of  their  own  misconduct."  In  Roll  v.  Raguet,  4  Ohio,  419,  which 
was  an  action  at  law  on  a  promissory  note,  the  defense  was  that  the 
note  was  given  as  a  consideration  for  the  suppression  of  a  criminal 
prosecution,  and  it  prevailed.  The  court  said :  "  We  may  adopt  the 
language  of  Lord  Mansfield,  Cowp.  341,  that  the  objection  that  a 
contract  is  immoral  or  illegal,  as  between  plaintiff  and  defendant, 
sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant.  It  is 
not  for  his  sake,  however,  that  the  objection  is  ever  allowed  ;  but  it 
i^  founded  on  general  principles  of  policy,  that  ex  dolo  malo  nan 
oritur  actio.  No  court  will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  illegal  act." 

And  again  the  court  say :  "  Whenever  an  agreement  appears  to- 
be  illegal,  immoral,  or  against  public  policy,  a  court  of  justice 
leaves  the  parties  as  it  finds  them ;  if  the  agreement  be  executed, 
the  court  will  not  rescind  it ;  if  executory,  the  court  will  not  aid  in 
its  execution." 

But  it  is  urged  that  a  sale  of  property  is  not,  perse,  either  illegal, 
immoral,  or  against  public  policy,  and  that  if  the  intent  of  the 
transaction  be  to  defraud  creditors,  it  is  only  as  against  them  that 
it  is  illegal,  immoral,  etc.  I  confess  I  can  not  attach  much  weight 
to  this  refinement,  which  dissects  a  transaction  and  finds  it  very 
upright  and  laudable  for  one  purpose  and  very  corrupt  and  illegal 
for  another.  To  my  apprehension,  the  fraudulent  motive  is  the  very 
gist  of  the  agreement,  and  taints  the  whole  of  it.  A  contract  to 
build  a  house  is,  in  itself,  perfectly  innocent ;  but  if  the  house  is 
knowingly  built  for  an  unlawful  purpose  the  builder  can  not  re- 
cover for  his  work.  So  it  was  ruled  in  Spurgeon  v,  McBlvain,  6 
Ohio,  444.  The  court  said :  "  The  principle  is  of  general  applica- 
tion, that  contracts  contrary  to  sound  morals,  public  policy,  or  for- 
266]  bidden  by  law,  will  not  be  executed  by  •courts  of  justice." 
And  again,  <' if  one  intend  to  aid  another  in  an  illegal  object,  he 
shall  not  be  assisted  by  the  law." 
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In  Nellis  v,  Clark,  20  Wend.  24,  the  very  question  under  consid- 
•eration  was  thoroughly  considered,  and  it  was  held  thut,  *^  where  a 
<x)ntract  is  entered  into  for  fraudulent  or  illegal  purposes,  the  law 
refuses  its  aid  to  enable  either  party  to  disturb  such  parts  of  it  as 
have  been  executed  or  carried  into  effect;  and  as  to  such  parts 
as  remain  executory,  it  will  not  compel  the  contractor  to  perform 
his  engagements,  or  pay  damages  for  non -performance — ^thus,  in 
both  cases,  leaving  the  parties  where  it  finds  them  ;  and  therefore, 
a  plaintiff,  chargeable  with  notice,  is  not  entitled  to  recover  in  an 
action  on  a  promissory  note  given  in  part  consideration  of  a  fraud- 
ulent conveyance  of  land."  The  statute  of  frauds  of  New  York,  in 
force  when  the  above  note  was  given,  was  substantially  the  same 
as  that  of  Elizabeth,  and  therefore,  so  far  as  the  statute  provided, 
the  contract  was  void  only  as  against  creditors.  But  the  court 
were  of  opinion  that,  at  common  law,  and  wholly  independent  of  i 

the  statute,  no  action  would  lie  on  the  note  in  favor  of  the  payee, 
or  an  indorsee  with  notice— and  this  upon  the  general  principle 
that  "  ex  turpi  causa  non  oritur  actio^  A  similar  decision  was  had 
in  Smith  v.  Hubbs,  1  Fair.  71.  At  the  same  time  it  is  not  to  be  de- 
nied that  there  is  very  respectable  authority  upon  the  other  side ; 
but  we  have  found  no  case  upon  the  point  that  seems  to  have  been 
«o  well-considered,  and  is  so  consistent  with  the  adjudications  of 
our  courts,  as  Nellis  v.  Clark,  above  cited.  We  should,  therefore, 
^ven  if  our  statute  of  frauds  was  precisely  similar  to  that  of  Eliza- 
beth, come  to  the  conclusion  that  the  action  below  could  not  be 
maintained  if  the  facts  are  as  the  testimony  tended  to  prove  them. 
But  our  statute  is  not  in  terms  the  same  as  that  of  Elizabeth.  The 
latter  statute  only  declares  the  corrupt  agreement  void  as  against 
third  persons  who  are,  or  may  be,  injured  by  it.  As  to  the  parties 
themselves,  it  leaves  them  to  the  common  law.  But  our  statute  is 
unlimited  in  its  terms.  It  enacts  *^  that  every  gift,  grant  or  con- 
veyance of  lands,  tenements,  *rent8,  goods,  or  chattels,  and  [267 
«very  bond,  judgment,  or  execution,  made  or  obtained  with  intent 
to  defraud  creditors  of  their  just  and  lawful  debts  or  damages,  or 
to  defraud  or  deceive  the  person  or  persons  who  shall  purchase 
such  lands,  tenements,  hereditaments,  rents,  goods,  or  chattels, 
shall  be  deemed  utterly  void  and  of  no  effect."  Swan's  Stat.  422. 
If  these  words  are  taken  in  their  ordinary  literal  signification,  they 
make  both  executed  and  executory  contracts  void,  and  not  only  as 
against  creditors,  but  also  as  between  the  parties  themselves.     But 
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.  Burgett,  1  Ohio,  469,  the  court  held  that  a  conveyance 
>08e  of  defrauding  creditors  is  not  void  except  against 
subsequent  purchasers,  and  this  decision  has  been  fol- 
gince.     We  have  no  disposition  whatever  to  disturb  it. 
light  be  productive  of  infinite  mischief.    But,  on  the 
we  are  not  disposed  to  extend  it  beyond  the  point  de- 
decision  was  that  an  executed  contract,  a  conveyance, 
between  the  parties  to  it,  though  void  as  to  creditors, 
stion  whether  an  executory  contract  made  to  defraud 
II  be  enforced  as  between  the  parties,  is  left  untouched. 
at  some  of  the  reasoning  of  the  court  is  to  the  effect 
bttte  is,  in  substance,  the  same  as  that  of  Elizabeth,  but 
\SLt  the  decision  had  reference  to  an  executed  contract, 
ther.     The  same  remark  will  apply  to  the  cases  cited 
o,  418.     Tremper  et  al.  v.  Barton,  and  The  Same  v.  The 
orris.    Both  these  were  cases  of  executed  contracts, 
J  of  land.    In  Brown  &  Co.  v.  Webb,  20  Ohio,  389,  also 
►int  under  consideration  was  not  involved, 
[uestion  remains  to  be  considered,  namely,  whether  the 
uestion  is  limited  to  cases  where  the  facts  are  disclosed 
ntiff's  testimony.    It  is  a  maxim  of  the  law,  counsel 
one  shall  be  permitted  to  aver  or  prove  his  own  turpi- 
lome  elementary  works  and  cases  are  cited  where  the 
is  thus  stated.    But  an  examination  of  the  authorities 
show  *that  this  statement  is  too  broad.     The  true  rule 
)ne  is  allowed  to  set  up  his  own  Iniquity  to  defeat  an 
pson.     But  where  the  parties  are  particeps  criminis,  the 
come  from  the  defendant.    See  Smith  v.  Hubbs,  and 
ark,  supra.    The  views  we  have  expressed  render  it 
'  to  consider  the  other  .points  made  in  the  case.    A  ma- 
3  court  are  of  opinion  that  the  charge  to  the  jury  waa 
md  the  judgment  must  therefore  be  reversed. 

Judgment  reversed. 
L,  C.  J.,  dissented. 
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Sbaton  Mats  v.  The  Citt  op  Cincinnati. 

By  section  9  of  the  charter  of  the  city  of  Cincinnati,  the  city  council  were  re- 
quired to  estahlish  and  regulate  the  markets  and  market  places  for  the  sale 
of  provisions,  etc.  An  amendatory  act  prohibited  them  from'  assessing 
any  charge  upon  persons  bringing  provisions  to  the  markets  in  wagons^ 
etc.,  but  allowed  them  to  prevent  huckstering  and  forestalling. 

An  ordinance  of  the  city  defining  a  huckster  to  be  "  any  person,  not  a  farmer 
or  butcher,  who  should  sell,  or  offer  f6r  sale,  any  commodity  not  of  his  own 
produce  or  manufacture,"  and  subjecting  such  person  to  a  penalty,  unless 
he  had  previously  obtained  license  and  paid  therefor  a  sum  fixed  by  coun- 
cil, is  in  confiict  with  said  amendatory  act,  and  void. 

It  was  not  in  the  power  of  the  council,  by  ordinance,  to  include  persons  as 
hucksters  who  did  not  fall  within  the  ordinary  meaning  of  that  term. 

The  power  of  taxation  upon  employment,  not  being  conferred  by  the  city 
charter,  can  not  be  exercised  as  a  means  for  the  prevention  of  huckstering. 

The  power  of  taxation  being  a  sovereign  power,  can  only  be  exercised  by  the 
general  assembly  when  and  as  conferred  Sy  the  constitution,  and  by  mu- 
nicipal corporations  only  when  unequivocally  delegated  to  them  by  the 
legislative  body 

The  sum  demanded  for  license  to  pursue  an  employment,  when  used  as  a  means 
of  supplying  the  public  treasury,  is  a  tax  on  such  employment. 

The  city  council  of  Cincinnati  have  no  power  to  levy  such  a  tax. 

Money  paid  to  procure  license,  when  issued  upon  the  petition  of  the  party, 
without  objection  or  protest,  is,  in  the  legal  sense,  a  voluntary  payment, 
and  can  not  be  recovered  back. 

To  make  the  payment  of  an  illegal  demand  involuntary,  it  must  be  made  to 
appear  that  it  was  made  to  release  the  person  or  property  of  the  party 
from  detention,  or  to  prevent  a  seizure  of  either  by  the  other  party  having 
apparent  authority  to  do  so  without  resorting  to  an  action  at  law. 

*Brroe  to  the  superior  court  of  Cincinnati,  reserved  in  [269 
Hamilton  county.     The  case  appears  in  the  opinion  of  the  court. 

iSerfon,  for  plaintiff  m  error.  The  license  is  a  tax.  State  r. 
Eoberts,  11  Gill,  and  Johns.  506 ;  6  Cow.  462 ;  2  Story's  Com.  419 ; 
the  payment  was  not  voluntary,  and  may  be  recovered  back,  Cart- 
wright  r.  Eowley,  2  Bsp.  723 ;  4  Term,  485 ;  1  Wend.  355 ;  9  Johns. 
569 ;  17  Mass.  461. 

Pughj  Attorney  General^  A  Ferguson^  City  Solicitor^  for  defendant. 
Cincinnati  v.  Buckingham,  10  Ohio,  257 ;  Cincinnati  v.  Bryson,  15 
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Id.  625;  City  of  Boston  v,  SchafPer,  9  Pick.  418  ;  although  the  ordi- 
nance should  be  declared  illegal  and  void,  the  payments  under  it 
were  voluntary,  and  can  not  be  recovered  back,  Eobinson  v.  City 
Council  of  Charleston,  2  Rob.  317 ;  Mayor  of  Baltimore  r.  Deffer- 
man,  4  Gill.  425  ;  Morris  v.  Mayor  of  Baltimore,  5  Gill.  244;  Fleet- 
wood V.  City  of  New  York,  2  Sandf.  S.  C.  475 ;  Pulham  v.  Down, 
'j(-  6EBp.  26. 

T.  Ewing  for  plaintiff  in  reply. 

Ranney,  J.  Two  questions  arise  upon  the  bill  of  ezceptiooB 
taken  upon  the  trial  of  this  cause  in  the  superior  court :  First, 
Had  the  city  council  of  Cincinnati  power,  under  their  charter,  to 
enact  and  enforce  the  24th  and  25th  sections  of  an  ordinance  '^  To 
regulate  hucksters  and  to  prevent  forestalling,"  passed  Sept  18, 
1843,  and  amended  May  23, 1845 ;  and,  second,  May  the  money 
paid  by  the  plaintiff,  to  obtain  his  licenses,  if  these  sections  are 
illegal,  be  recovered  back  in  an  action  for  money  had  and  received. 
We  will  consider  these  questions  in  the  order  thus  stated. 

I.  By  the  24th  section,  a  huckster  is  thus  defined:  <*Any  person, 
not  a  farmer  or  butcher^  who  shall  sell,  or  offer  to  sell,  in  market, 
any  meats,  vegetables,  provisions,  groceries,  wares,  or  other  com- 
modities whatsoever,  not  of  his  own  produce  or  manufacture,  sJiaU 
be  deemed  a  huckster.^* 

270]  *The  other  sections  referred  to  provide,  in  substance,  that 
the  city  council  may,  on  petition,  setting  forth  the  kind  of  articles  to 
be  dealt  in,  grant  licenses  to  hucksters  for  one  year,  for  such  sum  as 
they  may  see  proper,  which  license  shall  specify  the  kind  of  articles 
to  be  dealt  in  as  described  in  the  petition  ;  and  the  amendatory  or- 
dinance further  provides  that  "  Every  person  who  shall  be  guilty 
of  huckstering,  without  license,  shall,  on  conviction  thereof,  pay  a 
fine  not  exceeding  thirty  dollars  for  each  offense ;  and  any  licensed 
huckster  who  shall  be  convicted  of  forestalling,  shall  forfeit  his  or 
her  license." 

In  pursuance  of  these  ordinances,  the  plaintiff,  at  different  times, 
petitioned  the  city  council,  and  obtained  four  several  licenses,  ex- 
tending from  1845  to  1848,  to  sell  in  the  markets  of  the  city,  bat- 
ter, eggs,  poultry,  fruit,  etc.,  and  for  which  he  paid,  in  the  aggre- 
gate, the  sum  of  995,  and  one  dollar  to  the  mayor  for  issuing  each 
license,  which  was  shown  to  be  a  reasonable  compensation  for  the 
service.    To  sustain  these  ordinances,  the  counsel  for  the  oity  relies 
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upon  the  following  clauBo,  in  the  9th  section  of  tl 
passed  March  1,  1834:  "They  [the  council]  shall 
And  regalate  the  markets  and  market-places  of  sai 
Bale  of  provisions,  vegetables,  and  other  articles  ne 
sustenance,  comfort,  and  convenience  of  said  city  a 
tants  thereof."  This  provision  of  the  charter  cam 
at  the  December  term  of  the  court  in  bank,  in  the  y 
case  of  The  City  of  Cincinnati  v.  Buckingham,  10 
it  was  there  held  that  an  ordinance  collecting  tw 
from  persons  occupying,  with  a  wagon  or  other  ve 
the  market-place  during  market  hours,  was  lawful 
'enforced  by  fine  and  judgment  before  the  mayor. 
3>roceeded  upon  the  ground  that  the  sutn  exacted 
but  "  rather  a  price  demanded  for  accommodations  j 
frequenters  of  the  market  by  the  city  authorities." 

•With  a  view  of  limiting  this  power  of  the  city,  affiri 
ist  by  this  decision,  the  legislature,  then  in  session,  ] 
plementary  and  explanatory  act  of  February  19, 1 
it  is  in  substance  provided  that  the  charter  shall  not 
AS  to  empower  the  city  council  to  pass  an  ordinance  i 
toll,  assessment,  or  other  charge  upon  any  wagon  o 
or  the  animals  belonging  thereto,  bringing  produce 
to  the  market,  or  for  occupying  a  place  with  the  sa 
places  on  market  days,  or  the  evenings  previous  the 
then  contains  the  following  proviso :  "  That  nothing 
tained  shall  prohibit  the  city  council  from  passing 
necessary  and  -profer  to  prevent  forestalling  the  marke 
ing  therein'' 

It  is  insisted  by  the  plaintiff,  that  the  sections  of 
now  under  consideration,  are  in  conflict  with  this  ac 
that  the  sum  demanded  for  a  license  to  pursue  the  b 
Avoid  the  penalties,  is  substantially  a  tax  upon  the 
ployment,  and  involves  the  exercise  of  a  power  not  \ 
the  city  by  its  charter. 

We  are  of  opinion  that  these  positions  are  well  ti 
for  either  reason,  these  provisions  of  the  ordinances 
ized  and  void. 

1.  The  act  of  1840,  like  every  other  law,  must  be 
the  language  employed.  Where  there  is  no  ambigi 
^construction  at  variance  with  the  plain  and  obviouc 
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words  is  allowed.  That  act  in  positive  terms  extends  the  benefit  of 
its  provisions  to  every  person  bringing  produce  or  provisions  to^ 
the  market  in  the  manner  specified  in  it.  It  can  not  be  limited 
without  adding  to  the  enactment,  which  neither  the  city  conncil 
nor  the  court  can  be  permitted  to  do.  The  city  council  have,  how- 
ever, undertaken  it.  While  the  law  exempts  every  person  bringing 
provisions  to  the  market  as  above,  from  any  charge  whatever,  with- 
out any  regard  to  the  fact  whether  it  is  his  own  produce  or  manu- 
272]  facture,  the  ordinance  imposes  a  fine  upon  every  *person,  not 
a  farmer  or  butcher,  who  sells  or  offers  for  sale  any  article  not  of 
bis  own  produce  or  manufacture.  No  matter  whether  in  large  or 
small  quantity,  or  whether  brought  upon  wagons  with  horses  at- 
tached or  in  the  less  imposing  way  of  a  hand>cart  or  wheel-bar- 
row. And  this  is  done  by  defining  all  such  persons,  not  being  farm- 
ers or  butchers,  as  hucksters ;  and  we  are  told  that  the  council  have 
a  right  to  determine  who  shall  be  deemed  such.  If  this  is  so,  and 
the  council  have  a  right  to  include  large  classes  of  persons  not  fall- 
ing within  the  ordinary  signification  of  the  word,  no  reason  can  be 
given  why  they  may  not  also  include  farmers  and  butchers,  and  in 
that  way  repeal  the  law  altogether.  It  is  conceded  that  the  word, 
without  being  thus  improved  upon,  signifies  a  petty  dealer — a  re- 
tailer of  small  articles  of  provisions,  nuts,  etc.  Webster  informs^ 
us  that  '^  it  seeins  to  be  from  hocken^  to  take  on  the  back,  and  to  sig- 
nify primarily  a  pedlar,  one  that  carries  goods  on  his  back."  With- 
out entering  into  very  nice  distinctions,  ibr  which  we  acknowledge 
our  want  of  qualifications,  we  feel  no  hesitation  in  saying  that  the 
legislature  must  be  presumed  to  have  intended  what  the  oommoi> 
and  ordinary  import  of  the  language  used  would  indicate;  and 
that  it  was  no  part  of  the  franchises  of  municipal  corporations  Uy 
change  the  meaning  of  English  words. 

Undoubtedly  the  council  may,  if  they  see  proper,  prevent  huck- 
stering in  its  true  and  proper  sense,  in  the  markets.  That  power,, 
if  not  given,  is  expressly  recognized  by  the  act  of  1840 ;  and  to  this^ 
end  they  may  employ  any  appropriate  and  necessary  means.  But 
they  can  not,  under  this  pretence,  exercise  another  great  substantive 
power,  like  that  of  taxation  not  conferred  by  the  charter.  To  hold 
otherwise  would  be  to  allow  a  single  granted  power  to  draw  to  it  all 
others,  however  remotely  connected.  But  the  council  have  not  un- 
dertaken to  prevent  huckstering.  When  they  do  so,  it  will  be  time 
to  consider  the  extent  and  nature  of  this  power. 
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2.  The  case  is  equally  clear  upon  the  other  ground  e 
unnecessary  to  consider  whether  the  state  had  power  to 
taxes  upon  any  particular  employment  or  business.  Ii 
for  present  purposes  that,  with  the  exceptions  containe 
section  of  the  charter,  no  such  power  has  been  confen 
city  of  Cincinnati.  The  power  is  expressly  conferred  1 
to  defray  the  current  expenses  of  the  city  upon  the  n 
Bonal  property  therein,  as  it  appears  upon  the  grand 
state.  The  city  is  thus  clothed  with  ample  power,  by  1 
taxation,  to  raise  money  to  accomplish  all  its  lawful  pv 
any  principle  this  necessarily  excludes  all  other  modes 
as  any  other  becomes  unnecessary  to  carry  into  effect 
powers.  But  we  have  no  hesitation  in  placing  it  i 
ground.  The  power  to  tax  is  one  of  the  highest  attrib 
ereignty.  It  involves  the  right  to  take  the  private  pn 
citizen  without  his  consent,  and  without  other  compel 
the  promotion  of  the  public  good.  Such  interferon 
natural  right  of  acquisition  and  enjoyment  gaurantied 
stitution,  can  only  bo  justified  when  public  necessity 
mands  it.  Being  a  sovereign  power,  it  can  only  be  exe 
general  assembly,  when  delegated  by  the  people  in  the 
law ;  much  less  can  it  be  exercised  by  a  municipal  corpc 
out  a  further  unequivocal  delegation  by  the  legislative  1 
such  is  found  here,  and  the  only  remaining  question 
sum  demanded  by  the  ordinance  for  the  license  to  t 
The  sum  required  is  limited  only  by  the  discretion  of 
but  whatever  it  may  be,  it  goes  into  the  city  treasury 
tutes  a  part  of  its  general  fund.  The  term  has  been  < 
fined  to  be  one  of  general  import,  including  almost  eve 
imposition  on  persons  or  property  for  supplying  the  pul 
as  tolls,  tribute,  subsidy,  excise,  impost  or  customs.  In 
ited  sense  it  is  the  sum  laid  for  the  same  purpose  upon 
houses,  personal  property,  professions  and  occupationi 
regarded  in  the  larger  or  more  limited  sense,  the  sum  1 
is  clearly  included.  A  license  may  include  a  tax  or  it  i 
the  exaction  *goes  no  further  than  to  cover  the  necessa 
penses  of  issuing  it,  it  does  not ;  but  if  it  is  made  a  m< 
plying  money  for  the  public  treasury,  we  agree  with  1 
State  V.  Roberts,  11  Gill  &  Johns.  606,  that  it  "is  a  tax 
pable  for  discussion.*' 
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views  necessarily  conflict  with  the  case  of  the  City 
.  Bryson,  15  Ohio,  625.  That  case  arose  upon  an 
[ring  draymen,  etc.,  to  obtain  a  license,  for  which 
^ed  three  dollars.  The  council  had  express  power, 
to  license  and  regulate  draymen.    It  was  agreed  by 

that  this  conferred  no  taxing  power;  but  a  ma« 
urt  thought  it  was  not  sufficiently  shown  that  the 
exceeded  the  necessary  expenses  incident  to  the  issu- 
se.  The  doctrine  of  the  case  is,  so  far,  not  incor- 
correct  application  of  it  was  made  or  not 
li nances  being  illegal  and  void,  our  remaining  in* 
e  plaintiff  recover  the  money  he  paid  to  obtain  the 
action  for  money  had  and  received  ?  The  bill  of 
'8  that  the  licenses  were  issued  upon  his  own  peti- 
the  money  was  paid  without  protest  or  any  notice 
be  intended  to  recover  it  back.     Under  these  cir- 

claimed  by  the  city  that  the  payment  was  volun- 
plied  promise  arises  to  refund  it  This  claim  is  re- 
Laintiff,  and  it  is  insisted  that  the  payment  might 

avoid  prosecution  for  the  penalties,  and  prevent  in- 
B  business ;  and  such  payment  would  not  be  consid- 

and  one  of  his  counsel  says  he  "  makes  the  assertion 
successful  contradiction,  that  in  all  the  authorities 
can  be  adduced  to  contradict  the  plaintiff's  right  to 
bis  conflict  of  opinion  between  counsel,  we  must  be 
iw  as  we  find  it,  in  the  settlement  of  this  question  : 
nt,in  the  legal  sense,  voluntary  or  involuntary?  In 
lam  v.  Down,  6  Esp.  26,  Lord  Kenyon  is  reported 
aid  :  "  A  voluntary  payment  of  an  illegal  ^demand, 
ing  the  demand  to  be  illegal,  without  an  immediate 
esflity  (unless  to  redeem  or  preserve  his  person  or 
B  subject  of  an  action  for  money  had  and  received." 
Brisbane  v.  Dacres,  5  Taunt.  143,  was  an  action 
over  back  the  amount  of  certain  freights  for  the 
of  specie,  received  by  the  defendant  illegally,  as 
I  government  vessel.  The  court  refused  to  allow  a 
aid  down  the  principle  broadly,  that  if  a  person, 
)  of  the  facts,  but  under  a  mistake  as  to  the  law,  pays 
,  claiming  it  as  a  right,  money  which  he  was  not 
y,  he  can  not,  upon  discovering  what  his  legal  right 
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-was,  recover  it  back,  there  being  nothing  against  consci< 
other  party's  retaining  it.  Gibbs,  J.,  says :  "  If  we  we 
otherwise,  I  think  many  inconveniences  may  arise;  then 
donbtfal  questions  of  law ;  when  they  arise,  the  defends 
option  either  to  litigate  the  question  or  to  submit  to  t 
and  pay  the  money.  I  think  that  by  submitting  to  the  < 
that  pays  the  money  gives  it  to  the  person  to  whom  he  j, 
makes  it  his,  and  closes  the  transaction  between  them.  1 
ceivee  it  has  a  right  to  consider  it  as  his  without  dispute ; 
it  in  confidence  that  it  is  his ;  and  it  would  be  most  miscb 
unjust,  if  he  who  has  acquiesced  in  the  right,  by  such 
payment,  should  be  at  liberty,  at  any  time  within  the 
limitation,  to  rip  up  the  matter  and  recover  back  the  mo 
Lord  Mansfield  remarked,  that  the  maxim  volunti  non 
applied  most  strongly  to  the  case. 

The  case  of  Wilson  v,  Ray,  10  Ad.  &  El.  82,  was  broi 
cover  the  amount  paid  upon  bills  given  by  the  plaintif 
vent,  to  obtain  the  signature  of  the  defendant  to  a  compoc 
The  court  held  that  he  could  not  recover ;  for  the  trans 
been  closed  by  a  voluntary  payment,  with  a  full  knowU 
fisu^ts,  and  ought  not  to  be  reopened ;  and  that  it  made  nc 
that  the  sum  in  question  had  not  been  recovered  by  act 
Denman,  C.  J.,  ^aid :  <*  This  plaintiff  might  have  then  rej 
payment;  and  if  the  defendant  had  brought  his  action, 
opportunity  of  defending  himself  by  the  illegal  nature  < 
aideration.  He  waived  the  advantage,  and  voluntarily 
bills  with  a  full  knowledge  of  all  the  facts ;  and  it  is  not 
to  him  to  deny  that  he  was  liable  on  them.''  In  the  cai 
V.  Backhouse,  3  Mees.  &  Wels.  644,  Lord  Abinger,  C.  B. 
result  of  all  the  English  cases  to  be,  that  in  all  cases  w 
of  the  party  have  been  wrongfully  seized  or  detained  fc 
pose  of  exacting  money,  he  is  entitled,  after  payment  of  1 
to  bring  an  action  for  money  had  and  received,  to  trj 
And  in  the  very  recent  case  of  Oates  v.  Hudson,  5  Law 
the  rule,  as  laid  down  in  Atlee  v.  Backhouse,  was  appro^ 
whole  court. 

The  case  of  Elliot  v,  Swartwout,  10  Pet.  150,  was  broi 
cover  back  of  the  defendant  money  illegally  received 
collector  of  duties  at  the  port  of  New  York.    The  sup 
of  the  United  States  held,  unanimously,  that  the  action 
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lie.  Mr.  Jastice  Thompson,  in  delivering  the  opinion,  said  tAiat  it 
presented  "  the  case  of  a  purely  voluntary  payment,  without  objec- 
tion or  notice  not  to  pay  over  the  money,  or  any  declaration  made 
to  the  collector  of  an  intention  to  prosecute  him  to  recover  back  the 
money.  It  is,  therefore,  to  be  considered  as  a  voluntary  payment, 
'  by  mutual  mistake  of  law ;  and  in  such  case,  no  action  will  lie  to 
recover  back  the  money.  The  construction  of  the  law  is  open  to 
both  parties,  and  each  presumed  to  know  it."  And  he  adds : "  It  is 
DO  sufficient  answer  to  this  that  the  party  can  not  sue  the  United 
States.  The  case  put  in  the  question  is  one  where  no  suit  will  lie 
at  all." 

The  doctrine  of  the  supreme  court  of  Massachusetts  upon  this 
subject  is  very  clearly  stated  in  the  recent  case  of  the  Boston  and 
Sandwich  Glass  Co.  i?.  The  City  of  Boston,  4  Met.  181.  The  action 
was  brought  to  recover  the  amount  of  a  taz  illegally  assessed  and 
collected  under  protest,  and  a  recovery  was  had  upon  the  ground 
277]  that  the  collector  had  a  right  to  *seize  property  in  the  first 
instance  without  resorting  to  an  action.  The  court,  alter  laying 
down  the  general  rule  to  be,  "  that  if  a  party,  with  a  full  knowledge 
of  all  the  facts  of  the  case,  voluntarily  pays  money  in  satisfaction 
or  discharge  of  a  demand  unjustly  made  on  him,  he  can  not  after- 
wards allege  such  payment  to  have  been  made  by  compulsion,  and 
recover  back  the  money,  even  though  he  should  protest,  at  the  time 
of  such  payment,  that  he  was  not  legally  bound  to  pay  the  same," 
proceed  to  say :  "  The  reason  of  the  rule  and  its  propriety  are  quite 
obvious,  when  applied  to  a  case  of  payment  upon  a  mere  demand 
of  money,  unaccompanied  with  any  power  or  authority  to  enforce 
such  demand,  except  by  a  suit  at  law.  In  such  case,  if  the  party 
would  resist  an  unjust  demand,  he  must  do  so  at  the  threshold. 
The  parties  treat  with  each  other  on  equal  terms ;  and  if  litigation 
is  intended  by  the  party  of  whom  the  money  is  demanded,  it  should 
precede  payment." 

The  decisions  in  New  Tork  are  to  the  same  purpose.  In  the 
case  of  Clark  v.  Dutcher,  9  Cow.  674,  it  was  held,  after  an  elaborate 
review  of  the  English  cases,  that  where  money  is  paid  with  a  full 
knowledge  of  the  facts  and  circumstances  upon  which  it  is  de- 
manded, or  with  the  means  of  such  knowledge,  it  can  not  be  re- 
covered back  upon  the  ground  that  the  party  supposed  he  was 
bound  in  law  to  pay  it  when  in  fact  he  was  not.  He  will  not  be 
permitted  to  allege  his  ignorance  of  the  law,  but  it  will  be  consid- 
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ered  a  voluntary  payment.  The  same  doctrine  is  reiterated  in 
Silliman  v.  Wing,  7  Hill,  159,  and  Abell  v.  Douglas,  4  Denio,  308. 
In  perfect  accordance  with  those  cases,  and  very  much  in  point  in 
this,  is  the  case  of  Fleetwood  v.  The  City  of  New  York,  2  Sand.  S. 
C  475,  in  which  it  was  held  that  the  payment  of  an  illegal  demand 
without  any  legal  compulsion  or  duress  of  goods  could  not  be  re- 
covered back,  although  protested  against  at  the  time. 

And  in  Maryland,  in  the  cases  of  Mayor  of  Baltimore  v.  Leffer- 
man,  4  Gill,  425,  and  Morris  t?.  The  Mayor  of  Baltimore,  5  Gill, 
244,  the  court  of  appeals  held  that  a  payment  could  not  be  , 
•regarded  as  compulsory,  so  as  to  entitle  the  payer  to  re-  [278 
cover  back  the  amount,  unless  to  emancipate  his  person  or  prop- 
erty from  an  actual  and  existing  duress  imposed  by  the  party  to 
whom  such  payment  is  made. 

The  case  of  Eobinson  v.  The  City  of  Charleston,  4  Rich.  317,  de- 
cided by  the  court  of  appeals  of  South  Carolina  in  1846,  is  pre- 
cisely in  point  in  this.  There  the  city  council  passed  an  illegal 
ordinance,  imposing  a  higher  price  on  non-residents  for  badges  for 
laborers  than  upon  residents.  The  plaintiff,  a  non-resident,  paid 
it  for  several  years,  and  then  sued  to  recover  back  the  money. 
The  court  held  he  could  not,  and  say,  '<  he  either  paid  it  with  a 
knowledge  of  the  law  on  the  subject,  or  he  did  not.  In  either 
point  of  view  the  payment  was  voluntary." 

I  shall  refer  to  but  one  other  authority — ^the  case  of  Smith  v. 
The  Inhabitants  of  Eeadfield,  27  Maine,  145,  decided  by  the  su- 
preme court  of  Maine  in  1847.  A  tax  was  illegally  assessed  upon 
the  plaintiff,  which  he  paid  without  coercion,  and  sued  to  recover 
it  back.  The  court  held  that  it  was  paid  voluntarily;  that  the 
fact  that  the  taxes  were  paid  to  collectors,  who  had  warrants  for 
the  collection,  afforded  no  satisfactory  proof  of  payment  by  duress ; 
and  they  add :  "  To  constitute  payment  by  duress  in  e^uch  a  case, 
there  should  be  proof  of  an  arrest  of  the  body,  or  of  a  seizure  of  the 
property,  or  proof  authorizing  the  conclusion  that  such  an  arrest 
or  seizure  could  be  avoided  only  by  payment." 

This  mnbroken  chain  of  authority  seems  to  warrant  the  conclu- 
sion, that  a  payment  of  money  upon  an  illegal  or  unjust  demand, 
when  the  party  is  advised  of  all  the  facts,  can  only  be  considered 
involuntary  when  it  is  made  to  procure  the  release  of  the  person 
or  property  of  the  party  from  detention,  or  when  the  other  party 
is  armed  with  apparent  authority  to  seize  upon  either,  and  the 

239 


Digitized  by  V:iOOQIC 


■^ 


«r»,280 


SUPREME  COUET  OP  OHIO. 


Crane  v.  Doty  et  al. 


payment  is  made  to  prevent  it.  Bat  where  he  can  only  be  reached 
by  a  proceeding  at  law,  he  is  bound  to  make  his  defense  in  the- 
first  instance ;  and  he  can  not  postpone  the  litigation  by  paying  the 
demand  in  silence,  and  afterward  suing  to  recover  it  back.  We 
879]  *have  carefully  examined  the  cases  cited  by  the  plaintiff's 
counsel,  and  can  find  nothing  in  any  of  them  that  militates  against 
these  conclusions.  We  will  not  say  that  no  case  can  be  found  that 
would  warrant  the  plaintiff's  recovery ;  but  we  can  say  that,  if  any 
such  exists,  we  have  been  unable  to  find  it.  The  justice  of  the 
case,  no  less  than  the  law,  is  against  him.  He  has  enjoyed  the 
monopoly  which  these  illegal  ordinances  were  calculated  to  afford, 
and  it  is  fair  to  presume,  as  in  all  such  cases,  that  he  has  got  back 
the  money  paid  for  his  licenses  from  his  customers  in  the  increased 
price  of  his  commodities.  To  tax  these  same  customers  to  pay  it 
to  him,  and  others  similarly  circumstanced,  again,  would  not  be 
right  if  it  was  law ;  but  most  clearly  it  is  neither.  The  judgment 
of  the  superior  court  is  afSrmed.    - 

Judgment  affirmed. 


Aeetus  Gbans  and  Wife  v.  The  Executors  oi  Daniel  Dott 

AND  OTHEBS. 

A  testator  can  not,  by  any  words  of  exclusion  used  in  his  will,  disinherit  one  of 
his  lawful  heirs,  in  respect  to  property  not  disposed  of  by  his  will. 

Such  words  can  not  be  used  to  control  the  course  of  descent,  so  as  to  carry  the 
property  to  his  other  heirs. 

They  can  not  be  used  to  raise  an  estate  by  implication  in  favoi*  of  his  other 
heirs ;  there  being  no  attempt  in  the  will  to  dispose  of  the  property  or  to^ 
*    create  any  interest  therein. 

This  is  a  bill  in  chancery  reserved  in  the  district  court  in  Butler 
county. 

The  bill  is  filed  to  obtain  a  construction  of  the  last  will  and  tes- 
tament of  Daniel  Doty,  deceased.  The  will  contains  devises  and 
bequests  as  follows :  To  the  widow  of  testator,  a  life  estate  in  all 
his  lands  in  certain  sections,  as  much  household  property  as  she 
wishes,  and  an  annuity  of  fifty  dollars  ;  to  his  son  John,  fifty-two 
280]  acres  in  section  *twenty-two ;  to  his  son  Daniel,  a  tract  in  section 
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twentj-seven ;  to  bis  son  Joseph  and  his  daughter 
ID  section  twenty-one  ;  to  his  daughter  Betsey,  eigh 
tion  foarteen ;  and  fifty-six  acres  to  his  daughter 
daughter  Jerusha,  fifly-two  acres  in  section  twent; 
grandson,  Noah  Doty,  forty- three  acres  in  sectior 
flOO  more  if  he  should  arrive  at  full  age. 

The  provision  for  his  daughter  Serepta,  the  cob 
follows :  "  I  will  to  my  daughter  Serepta,  who  has  ha 
for  which  I  hold  her  note,  and  it  is  my  will  that 
$200  more  and  her  note,  for  that  she  has  already  ha 
of  my  estate." 

To  his  grandson,  Albert  Jewel,  be  devises  fifty  aci 
adds  to  the  same  the  words  "  and  no  more  of  my  e 

The  will  directs  that  the  debts  of  his  son  Jamei 
ceased,  should  be  paid  by  his  executors,  who  were  a 
support  the  children  of  James  until  they  were  able  tc 
selves,  and  '•  when  the  above  is  complied  with,  tb 
have  any  more  of  my  estate." 

There  is  no  residuary  clause.  Upon  settlement 
by  the  executors,  there  was  a  residue  of  more  than 
dollars  of  the  personal  estate  in  their  hands,  and  D 
at  the  time  of  his  death,  of  real  estate  of  the  vah 
thousand  dollars,  which  was  not  devised. 

The  bill  charges  that  as  to  this  residue  of  the  pei 
estate,  Daniel  Doty  died  intestate,  and  that  Serep 
plainant,  as  one  of  his  children  and  heirs  at  law,  is 
equal  share  with  his  other  children  under  the  stat 
and  distribution. 

The  defendants  claim  that  the  complainant  has 
excluded,  by  the  words  of  the  will,  from  any  portio 
except  the  valued  legacy  of  $200,  and  that  the  resid 
essary  implication,  carried  to  the  other  heirs  who  ai 
by  the  will. 

^Thomas  Millikiny  for  complainants;  1  Jarman  on  ^ 
315,  502 ;  2  Williams  on  Ex'rs,  1270;  Boiseau  i?.  Aid 
222;  Johnson  v.  Johnson,  4  Beav.  318;  Gaskin  v. 
657;  Vechell  v.  Britton,  5  Browne,  Par.  51 ;  2  McC( 
Wend.  33 ;  6  Paige,  600 ;  3  Harr.  &  McHen.  333 ;  Fergi 
14  Ohio,  140 ;  Bane  r.  Wick,  19  Ohio,  335 ;  4  Kent  C 
Mjah  Vance  and  Isaac  Bobertson^  for  defenda 
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Bannet,  J.  The  whole  controversy  in  this  case  depends  upon 
the  construction  to  be  pat  npon  the  will  of  Daniel  Doty,  late  of 
Butler  county,  deceased.  The  complainant,  Serepta,  is  admitted  to 
be  one  of  his  children  and  heirs  at  law,  and  by  this  bill  she  clainiB 
partition  of  certain  real  estate  of  which  he  died  seized,  as  well  as 
her  distributive  share  of  his  personal  estate.  This  claim  is  resisted 
by  the  defendants  upon  the  ground  that  she  is  expressly  excluded 
from  any  such  right  by  the  will  of  said  Doty.  This  will  was  ex- 
ecuted on  the  6th  of  May,  1848,  and  has  been  duly  proved  and  ad- 
mitted to  record.  Without  noticing  its  provisions  in  detail,  it  is 
sufficient  to  say  that  it  gives  specific  bequests  to  his  wife,  and  to 
most  if  not  all  of  his  children,  and  also  a  grandson,  the  son  of 
Serepta  by  a  former  husband.  It  also  charges  his  estate  with  the 
payment  of  an  annuity  of  $50  to  the  widow,  and  the  payment  of 
the  just  debts  of  his  son  James,  then  deceased,  and  the  support  of 
his  minor  children  until  they  arrive  at  an  age  to  support  themselves. 

The  will  contains  no  residuary  clause^  and  it  now  appears  that, 
after  the  payment  of  debts,  and  the  satisfaction  of  the  specific  be- 
quests, there  remains  real  and  personal  property  valued  at  over 
twenty  thousand  dollars,  not  expressly  disposed  of  by  the  will. 
282]  This  property  is  sought  to  be  reached  'by  this  bill.  The 
bequest  to  Serepta  is  in  these  words:  '^I  will  to  my  ^daughter, 
Serepta,  who  has  had  $854  already,  for  which  I  hold  her  note,  and 
it  is  my  will  that  she  shall  have  $200  more,  and  her  note  for  that 
she  has  already  had,  and  no  more  of  my  estate."  We  have  no 
doubt  that  the  testator,  by  this  last  clause,  intended  to  exclude  her 
from  any  further  right  to  any  portion  of  his  property.  Whether 
we  can  give  effect  to  this  intention,  consistently  with  the  rules  of 
law,  is  quite  another  question.  It  is  very  true  that  our  law  bas 
always  allowed,  to  every  person  of  mature  age,  absolute  dominion 
over  all  he  may  possess,  to  dispose  of  it  by  last  will  and  testament, 
saving  the  rights  of  the  widow  and  creditors,  if  any;  and  it  is 
equally  true  that  where  such  disposition  is  made,  the  will  will  be 
•construed  with  great  liberality  for  the  purpose  of  arriving  at  the 
intention  of  the  testator.  But  it  is  very  clear  that  even  the  ex- 
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pressed  intention  of  the  testator  can  not  be  regarded  in  the  absence 
of  such  disposition :  and  this  arises  from  the  very  nature  and  office 
of  a  will,  which  is  defined  to  be  "  an  instrument  by  which  a  pereon 
makes  a  disposition  of  his  property  to  take  effect  after  his  decease." 
If  the  owner,  therefore,  for  any  reason,  fails  in  bis  lifetime  to  de- 
signate who  shall  succeed  to  it,  the  law  steps  in  at  his  death  and 
supplies  the  omission,  and  casts  it  upon  the  heir  at  law.  That  the 
expressed  intention  of  the  testator  that  his  heir  should  not  take, 
can  not  be  regarded,  in  the  absence  of  any  other  disposal  of  the 
property,  seems  to  have  been  early  settled  in  England,  as  appears 
from  a  remark  of  Lord  Mansfield,  in  Den  v.  Gaskin,  Cow.  657. 
He  says,  ^'  though  the  intention  is  ever  so  apparent,  the  heir  at  law 
must  of  course  inherit,  unless  the  estate  is  given  to  somebody  else ;" 
and  that  snch  continues  to  be  the  settled  law  there,  we  need  no 
better  evidence  than  the  very  recent  work  of  Mr.  Jarman  on 
Wills,  in  which  the  same  rule  is  unqualifiedly  laid  down.  1  Jarm. 
on  Wills,  294,  502.  Indeed  it  is  admitted  by  the  defendant's 
counsel  that  the  decisions  in  England  are  all  against  them  upon 
this  point;  but  they  insist  that  those  decisions  have  their  founda- 
tion in  the  disposition  of  the  English  courts  *to  favor  the  [383 
law  of  primogeniture ;  and  for  a  still  stronger  reason,  that  the  ex- 
clusion of  the  heir  operates  an  exclusion  of  all  who  could  claim  the 
estate  only  through  him,  and  would  therefore  leave  no  one  capable 
of  taking  during  his  life.  These  considerations,  they  insist,  have  no 
application  here ;  &nd  that  effect  can  consistently  be  given  to  the 
words  of  exclusion  in  the  will  of  Doty,  by  allowing  the  estate  to 
descend  to  his  other  children,  excluding  Serepta,  or  by  raising  an 
estate  by  implication  in  their  favor  to  this  residuum.  In  support 
of  this  position,  they  refer  us  to  Doe  ex  dem.,  etc.  v,  Leroy  Stowe, 
2  Dev.  (N.  C.)  318 ;  and  it  must  be  admitted  that  this  case  is  in 
point  to  sustain  them.  They  also  concede  that  this  is  the  only 
American  case  they  have  been  able  to  find  in  point  upon  the  subject. 
The  first  inquiry  is,  Can  Serepta  be  excluded  and  the  other  heirs 
take  this  property  by  descent  ?  It  may  be  that  the  considerations 
alluded  to  have  had  influence  with  the  English  courts ;  but  aside 
from  them,  an  insurmountable  obstacle  exists  to  giving  an  affirma- 
tive answer.  The  property  must  be  disposed  of  upon  the  death  of 
the  owner.  It  may  be  disposed  of  by  will ;  but  if  it  is  not,  the  law 
disposes  of  it  to  all  the  children  alike.  All  dominion  of  the  owner 
over  it  ceases  with  his  life.    To  allow  a  testator  to  leave  his  prop- 
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erty  undisposed  of,  and  by  will  to  control  the  coarse  of  descent  and 
distribution,  would  be  to  allow  him  to  repeal  the  law  of  the  land. 
It  must  go  by  devise  or  descent ;  and  in  either  mode  it  goes  entirely 
uncontrolled  by  the  other ;  and  it  is  impossible  to  conceive  of  an 
estate  created  by  a  mixture  of  the  two.  This  being  impossible,  the 
next  inquiry  arises.  Can  the  other  children  take  this  property  under 
the  will  by  implication  ?  The  general  principle  upon  this  subject 
is  thus  stated  by  Mr.  Jarman :  "  The  heir  is  not  to  be  disinherited 
unless  by  express  words,  or  by  necessary  implication;  and  that 
implication  has  been  defined  to  be  such  a  strong  probability 
thatan  in  tention  to  the  contrary  can  not  be  supposed.*'  1  Jarm. 
Wills,  465. 

284]  *"  Conjecture  is  not  permitted  to  supply  what  the  testator 
has  failed  to  indicate ;  for,  as  the  law  has  provided  a  definite  suc- 
cession in  the  absence  of  disposition,  it  would  be  unjust  to  allow  the- 
right  of  this  ascertained  object  to  be  superseded  by  the  claim  of 
any  one,  not  pointed  out  by  the  testator  with  equal  distinctness." 
1  Jarm.  Wills,  315. 

From  a  careful  examination  of  all  the  authorities  within  our 
reach  bearing  upon  this  question,  we  are  led  to  the  conclusion,  that 
in  order  to  raise  an  estate  by  implication,  the  two  following  circum- 
stances must  concur :  First,  an  interest  or  estate  in  the  property, 
less  than  the  whole,  must  be  created  expressly  by  the  will,  in  order 
that  it  may  appear  that  the  testator  had  the  disposition  of  the 
property  in  his  mind ;  second,  the  person  to  take  by  implication 
must  be  named  or  described  in  connection  with  the  raising  of  such 
interest  or  estate.  The  familiar  example  put  in  the  elementary 
books  is  a  devise  of  lands  by  a  man  to  his  heir  after  the  death  of 
his  wife.  Here  an  evident  intention  appears  to  postpone  the  heir 
until  the  death  of  his  wife,  and  she  will  therefore  take  a  life  estate 
by  implication.  But  if  the  devise  were  to  a  stranger,  instead  of 
the  heir,  the  same  implication  would  not  arise,  for  it  would  not  suf- 
ficiently appear  that  he  did  not  intend  the  heir  to  take  the  estate  in 
the  meantime.  Indeed,  it  is  always  a  question  of  intention  to  be 
derived  from  the  words  of  the  will ;  but  it  must  appear  from  the 
will  that  the  testator  has  attempted  to  dispose  of  the  property,  and 
in  such  disposition  has  used  the  name  of  the  person  to  take  by 
implication,  so  as  to  render  it  at  least  highly  probable  that  he  in- 
tended such  person  to  take  the  interest  in  the  same  property  that 
he  has  not  disposed  of  by  words. 
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We  find  these  requisites  entirely  wanting  in  this  case.  No  at- 
tempt to  create  any  interest  or  estate  in  this  property  is  foand  in 
this  will.  Not  the  most  distant  allusion  is  anywhere  made  to  it,  or 
to  the  persons  that  he  desires  to  take  it  Under  such  circum- 
stances, to  infer  an  intention  to  dispose  of  it  by  devise  would  be  to 
substitute  the  blindest  conjecture  for  probability,  and,  in  effect,  to 
make  a  disposition  for  the  party  when  he  has  attempted  to  make 
none  for  himself  *We  can  find  that  he  intended  to  exclude  [285 
his  daughter  Serepta  from  further  participation  in  his  estate ;  but 
we  can  not  find  that  he  ever  intended  to  dispose  of  this  property 
by  will.  We  have  already  seen  that  such  intention,  uncoupled  with 
actual  disposition,  can  not  be  interposed  to  interrupt  or  control  the 
regular  course  of  descent  and  distribution.  1  have  not  particularly 
noticed  the  American  authorities.  If  examined,  however,  they  will 
be  found  fully  to  sustain  the  conclusions  to  which  we  have  arrived. 
4  Kent  Com.  525;  Boiseau  v.  Aldridge,  5  Leigh.  222;  Myers  v. 
Myers,  2  McCord  Chy.  214 ;  6  Paige,  600 ;  2  Wend.  33. 

Upon  the  other  question  raised  as  to  the  right  of  the  executors 
to  hold  all  the  residue  until  the  trusts  in  favor  of  the  widow  and 
James'  children  are  complied  with,  we  are  not  sufficiently  informed 
from  the  evidence  in  the  case  to  decide.  The  will  gives  them  a 
large  discretion  in  providing  for  the  support  of  those  children,  and 
puts  the  estate  under  their  control  for  the  purpose.  It  is  very 
<;lear  that  abundant  means  should  be  left  undisturbed  in  their  hands 
to  meet  this  and  the  other  trusts  provided  for.  If,  however,  the 
property  beyond  all  contingency  is  more  than  sufficient,  we  can  see 
no  good  objection  to  a  present  division  of  such  excess.  The  ultimate 
-decree  must  be  made  to  depend  upon  the  settlement  of  these  ques- 
tions. 

Let  a  decree  be  taken  construing  the  will  and  remanding  the 
-cause  to  the  district  court  for  further  proceedings. 

Decree  accordingly. 

Note. — On  the  second  Monday  of  February,  1863,  Judge  Caldwell's  term  aft 
Chief  Justice  having  expired,  Judge  Bartley  succeeded  him. 
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J 


Chief  Justice. 


Judges. 


fj 


James  Lego  v.  Samuel  Drake. 

In  the  argament  of  a  cause  before  the  coart  or  jury,  counsel  has  a  right,  hy^ 
way  of  argument  or  Ulustrationj  either  to  read  from  a  book  a  pertinent  quo- 
tation or  extract  from  a  work  on  science  or  art,  or  other  publication,  adopt- 
ing it  and  making  it  a  part  of  his  own  address  to  the  jury;  but  not  using 
it  as  evidence  in  the  case. 

A  judgment  will  not  be  reversed  on  error,  for  the  action  of  the  court  below,  in 
regard  to  a  matter  resting  within  its  discretion. 

Where  a  party  to  an  action  is  called  upon  and  introduced  as  a  witness  on  the 
trial,  by  the  adverse  party,  under  the  act  of  March,  1850,  to  improve  the 
law  of  evidence,  the  objection  to  his  competency  is  waived,  and  he  becomes 
competent  as  a  witness  on  the  trial  for  all  purposes. 

When  a  witness  is  produced  and  examined  by  a  party  in  an  action,  even  though 
he  be  interested  to  testify  against  the  party  calling  him,  the  other  party  is- 
not  limited  in  his  cross-examination  to  the  subject-matter  of  the  examina- 
tion in  chief,  but  may  cross-examine  him  as  to  all  matters  pertinent  to  tho 
issue  on  the  trial ;  limited,  however,  by  the  rule,  that  a  party  can  not,  be- 
246 


Digitized  by  V:iOOQIC 


rr"^' 


JANXJABT  TERM,  1853. 


287,  28a^sr|7 


Legg  V.  Drake. 


fore  the  time  of  opening  his  own  case,  introduce  his  distinct  grounds  of 
defenAe  or  avoidance,  by  the  cross-examination  of  his  adversary's  witnesses* 
*When  the  cross-examination  is  extended  to  topics  disconnected  with  the  [287 
particular  facts  disclosed  in  the  direct  examination,  leading  questions  to  the^ 
witness  may  be  proper  or  improper,  according  to  circumstances,  and  the 
control  of  this  must  rest  within  the  discretion  of  the  court. 

Error  to  the  district  court  of  Franklia  County. 
S.  W.  Andrews,  for  plaintiff  in  error. 
Swayne  &  Baber  for  defendant. 

Babtlet,  C.  J.  The  original  suit  was  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  to  the  court  of  common  pleas  of 
Franklin  county,  wherein  the  plaintiff  below,  Samuel  Drake,  de- 
clared against  the  defendant,  James  Legg,  in  case,  for  a  false  war- 
ranty and  deceit  in  the  trade  of  a  horse.  It  appears  that  on  the 
trial  of  the  cause  at  the  September  term  of  the  common  pleas  for 
1850,  on  an  issue  to  a  jury,  on  the  defendant's  plea  of  not  guilty, 
the  plaintiff,  after  offering  evidence  tending  to  prove  that  he  and 
the  defendant,  on  the  4th  day  of  July,  1849,  had  traded  horses,  and 
that  also  on  the  said  day,  prior  to  the  trade,  the  parties  bad  held  a 
conversation  on  the  subject  of  trading  horses,  at  the  blacksmith 
shop  of  one  James  Ferguson,  called  the  defendant,  James  Legg,  as 
a  witness,  by  whom  the  plaintiff  proved  the  time  when  and  place 
where  the  trade  took  place,  the  identity  of  the  horses  traded,  and 
that  the  horse  traded  by  the  defendant  was  the  same  horse  that  he 
had  talked  of  trading  at  the  blacksmith  shop.  On  cross-examina- 
tion, the  defendant's  counsel  asked  the  witness  to  state  the  terms  of 
the  trade,  also  the  conversation  at  the  blacksmith  shop  before  men- 
tioned, to  which  the  plaintiff  objected,  and  the  court  sustained  the 
objection;  to  which  ruling  by  the^court  the  defendant  excepted. 

It  farther  appears  that,  in  the  argument  of  the  cause  before  the 
court  and  jury,  the  defendant's  counsel  offered  to  read  certain  pas- 
sages from  Yoaatt's  work  on  Veterinary  Surgery,  the  defendant 
having  proven  by  a  witness  that  the  work  was  a  reputable  and 
standard  authority  on  that  subject;  but  not  having  either  exhibited 
to  the  witness  the  particular  book  *from  which  he  proposed  [288 
to  read,  or  offered  the  same  in  evidence  in  the  cause.  The  plaintiff 
objected,  and  the  court  sustained  the  objection,  and  refused  to  allow 
the  defendant  to  read  from  the  book  in  argument;  to  which  rulings 
also,  the  defendant  excepted. 
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Various  other  exceptions  to  the  decisions  of  the  court  were  taken 
on  the  trial  of  the  cause;  on  which,  together  with  the  exceptions 
above  mentioned,  error  is  assigned ;  but  it  is  not  deemed  necessary 
to  notice  any  more  of  them  here. 

The  trial  in  the  court  of  common  pleas  resulted  in  a  judgment 
for  the  plaintiff  below  for  sixty  dollars  and  costs,  which  judgment 
was  on  writ  of  error  in  the  district  court  of  said  county  of  Franklin, 
at  the  June  term  thereof,  1852,  affirmed.  And  the  present  writ  of 
error  is  prosecuted  in  this  court  to  reverse  the  judgment  as  affirmed 
in  the  district  court. 

The  question  presented  by  the  last-.mentioned  exception,  is  not 
whether  standard  books  on  matters  of  science  and  art,  when  perti- 
nent, can  be  proven  and  given  in  evidence  on  the  trial  of  the  cause; 
but  whether  counsel,  in  their  address  to  the  jury,  have  a  right,  by 
way  of  argument  or  illustration,  to  read  extracts  from  works  on 
science  not  given  in  evidence.  While  the  right  of  a  party  to  be 
heard  by  his  counsel  on  the  trial  of  his  cause  is  not  to  be  questioned, 
and  is  often  of  great  service  in  the  investigation  of  questions,  both 
of  law  and  of  fact ;  yet,  inasmuch  as  this  privilege  may  be  liable  to 
abuse,  to  the  great  hindrance  and  annoyance  of  courts  in  the  pro- 
gress of  business,  the  extent  and  manner  of  its  exercise  must  in 
some  measure  rest  in  the  sound  discretion  of  the  court.  Although 
unlimited  license  in  range  and  extent  is  not  allowed  to  counsel,  in 
their  addresses  to  the  court  and  jury,  yet  no  pertinent  and  legiti- 
mate process  of  argumentation  within  the  appropriate  time  allowed 
should  be  restricted  or  prohibited.  And  it  is  not  to  be  denied  but 
that  a  pertinent  quotation  or  extract  from  a  work  on  science  or  art, 
as  well  as  from  a  classical,  historical,  or  other  publication,  may,  by 
way  of  argument  or  illustration,  be  not  only  admissible,  bat  some- 
times highly  proper.  And  it  would  seem  to  make  no  difference 
289]  whether  it  was  repeated  by  counsel  from  recollection  or  *read 
irom  a  book.  It  would  be  an  abuse  of  this  privilege,  however,  to 
make  it  the  pretence  of  getting  improper  mattor  before  the  jury  as 
evidence  in  the  cause. 

In  the  case  of  Bex  v.  Courvoisier,  9  C.  &  P.  362,  it  was  adjudged 
that  council  had  aright  to  read  to  the  jury  the  general  observations 
of  a  learned  judge,  made  in  a  case  tried  some  years  before,  on  the 
nature  and  effect  of  circumstantial  evidence,  if  he  adopted  them  aa 
Lis  own  opinions,  and  made  them  part  of  his  address  to  the  jury. 

But  in  the  case  before  us  the  bill  of  exceptions  does  not  show 
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iihat  the  passage  of  Youatt's  work  on  veterinary  surgery,  which 
the  counsel  proposed  to  read,  had  any  relevancy  to  the  cause  on 
trial,  or  came  within  the  appropriate  and  legitimate  scope  of  argu- 
ment. It  is  not,  therefore,  made  to  appear  sufficiently  that  any 
right  of  the  party  was  interfered  with,  to  his  injury  in  this  respect  f 
and  a  judgment  will  not  be  reversed  on  writ  of  error  for  the  action 
of  the  court  below,  in  regard  to  a  matter  resting  within  its  discre- 
tion. 

The  error  assigned  on  the  other  ground  of  exception  to  the  rul- 
ing of  the  common  pleas  above  mentioned,  involves  an  inquiry  as 
to  the  extent  to  which  the  cross-examination  of  a  party  to  a  suit 
may  be  carried  when  made  a  witness  on  the  trial  by  the  adverse 
party.  The  act  of  March,  1850,  to  improve  the  law  of  evidence, 
authorizes  the  examination  of  any  party  to  an  action  at  law,  as  a 
witness  by  the  adverse  party,  "  in  the  same  manner^  and  subject  to  the 
^same  rules  of  examination,  as  other  witnesses  are  compelled  to  testify.*' 
When,  therefore,  a  party  in  any  action  avails  himself  of  this  pro- 
vision of  the  law,  and  makes  his  adversary  a  witness  in  the  cause, 
be  thereby  waives  the  objection  to  his  competency,  and  places  him 
on  the  same  ground  with  any  other  witness  in  the  case,  both  as  to 
<5ompetency  and  as  to  credibility.  So  that,  when  a  party  to  the  suit 
is  thus  made  a  witness,  he  becomes  competent  for  all  purposes,  and  may  . 
be  subjected  to  cross-examination  as  any  other  witness,  with  a  single 
qualification  that  a  cross-examination  on  behalf  of  the  party  himself 
called  as  a  witness,  with  a  view  to  his  own  impeachment,  would  be 
^incompatible  with  his  situation  as  both  party  and  witness ;  for  [290 
the  reason  that  he  could  not  allege  his  own  want  of  credibility. 

What,  then,  is  the  legitimate  extent  of  the  right  to  cross-examine 
a  witness?  It  has  been  held  in  England,  that  when  a  competent 
witness  has  been  called  and  sworn  on  one  side,  the  other  party  will 
in  strictness  be  entitled  to  cross-examine,  although  the  party  call- 
ing him  has  not  examined  him  in  chief  at  all.    2  Phillips'  Ev.  397. 

A  different  practice,  however,  has  been  adopted  in  this  country. 
Ellmaker  v.  Buckley,  16  Serg.  &  R.  72.  But  when  a  witness  has 
l)een  examined  by  one  party,  whether  the  right  of  the  other  party 
to  cross-examine  him  is  limited  to  the  matters  upon  which  he  has 
already  been  examined  in  chief,  or  extends  to  the  whole  case,  does 
not  appear  to  be  settled  by  a  perfect  concurrence  of  authority. 

The  case  of  the  Philadelphia  and  Trenton  R  B.  Co.  v.  Stimpson, 
14  Pet.  448,  has  been  understood  as  limiting  the  cross-examination 
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98  to  the  facts  and  circamRtances  connected  with  the  mat- 
in the  direct  examination.  The  question,  however,  waa 
>tly  presented  in  that  case,  and  the  rule  on  the  subject  was- 
ed  by  the  court  incidentally. 

he  case  of  Webster  v.  Lee,  5  Mass.  334,  it  is  distinctly  set- 
where  a  witness  is  produced  and  examined  by  a  party  in? 
even  though  he  be  interested  to  testify  against  the  party 
n,  the  other  party  may  cross-examine  him  as  to  all  mat- 
lent  to  the  issue  on  the  trial,  although  the  witness  could 
)een  called  and  examined  at  his  own  instance  in  the  first 
id  in  the  case  of  Merrill  et  al.  v.  Berkshire,  11  Pick.  269,  it 
^ed  that  a  party  calling  upon  a  witness  interested  against 
not  confine  the  cross-examination  to  matters  in  which  the 
id  no  interest.  Thus  it  was  ruled  in  the  case  of  Eden  v. 
Cow.  238,  that  where  a  witness  directly  interested  in  fa- 
plaintiff  in  a  cause  is  called  and  examined  by  the  de- 
prove  a  particular  fact,  such  as  the  execution  of  a  bond, 
plaintiff  *has  a  right  to  cross-examine  him  generally  a» 
'its  of  the  cause.  This  decision  was  subsequently  affirmed 
rt  of  errors.  2  Wend.  166.  And. the  case  of  Fulton  Bank 
,  2  Wend.  483,  is  to  the  same  effect  on  this  point.  In  the 
organ  v.  Bridges,  2  Stark.  279,  it  was  held  that  where  a 
nder  the  necessity  of  calling  his  real  adversary  to  the  suit 
not  a  party  to  the  record)  for  the  purpose  of  formal  proof 
lakes  him  a  witness  for  all  purposes,  and  subject  to  a  cross- 
omas  to  the  whole  case. 

ight  of  these  authorities  is  not  weakened  by  the  case  of 
V.  Buckley,  16  Serg.  &  K.  72,  or  Floyd  v,  Bovard,  6  Watts 
In  the  former  case,  the  question  was  whether  a  defendant 
1  his  case  and  introduce  the  matter  of  his  defense  in  the 
(lination  of  plaintiff*s  witnesses;  and  in  the  latter,  the 
^as  as  to  the  competency  of  the  witness  and  the  compe- 
he  substance  of  testimony  erroneously  rejected, 
•m  cross-examination  would  not,  perhaps,  strictly  import 
more  than  a  leading  and  searching  inquiry  of  the  witness 
r  disclosures  touchiog  the  particular  matters  detailed  by 
\  examination  in  chief.  This,  however,  is  said  to  be  one 
icipal  and  most  efficacious  tests  which  the  law  has  devised 
icovery  of  truth.  And  inasmuch  as  it  has  for  its  object 
)ure  of  not  merely  the  extent  and  degree  of  accuracy  of 
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the  witness*  knowledge,  as  well  as  the  means  of! 
also  his  motives,  inclinations,  powers  of  memory 
nation  in  respect  to  the  parties,  and  the  subject 
vestigation,  it  becomes  an  important  test  of  the 
witness.  To  limit  the  cross-examination,  theref 
the  particular  facts  called  out  in  the  direct  examii 
defeat  one  of  its  most  useful  and  important  objec 

It  has  been  said,  it  is  true,  that  although  the 
generally  admits  of  leading  questions,  yet  if  the 
has  respect  to,  and  is  in  reference  to  new  r 
topics  disconnected  with  the  subject-matter  of  tt 
tion,  leading  questions  can  not  be  asked.  Han 
Wash.  C.  C.  584.  This,  however,  must  rest  on  th 
court.  In  the  case  of  Moody  v.  Rowel,  17  Picl 
that,  upon  the  cross-examination  of  a  witness,  th 
discretion,  pernvit  leading  questions  to  be  put,  al 
matters  not  inquired  of  upon  the  direct  exan\inai 

The  rule,  however,  that  the  cross-examination 
generally  to  the  merits  of  the  cause,  or  to  any  m 
the  issue,  is  limited  by  the  application  of  anothei 
becomes  important  in  the  trial  of  a  cause,  and  th 
can  not,  before  the  time  of  opening  his  own  case, 
court  or  jury  by  the  cross-examination  of  the  wi 
versary.  Ell  maker  v.  Buckley,  16  Serg.  &  R.  ' 
which  each  party  may  introduce  his  evidence  on  i 
must,  to  a  great  extent,  rest  in  the  discretion  of 
defendant  has  no  right  to  go  into  the  distinct  ma 
by  way  of  avoidance,  before  the  plaintiff  has  rest 
a  party  defendant  to  do  so  in  the  cross-examina 
tiff's  witnesses,  would  be  giving  him  an  undue  ac 

It  would  appear  that  the  fair  conclusion,  from 
is,  that  the  right  of  cross-examination  is  not  to 
particular  facts  disclosed  in  the  examination  in 
extended  to  whatever  the  party  calling  the  witr 
establish  to  make  out  and  sustain  his  cause  of  acl 
Thus  a  witness  of  the  plaintiff  may  be  cross-ex 
fendant  touching  all  matters  which  it  is  compete] 
to  prove  under  the  issue,  in  order  to  entitle  him 
on  the  other  hand,  the  plaintiff  may  cross-exami 
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•witnesses  to  all  matters  which  the  deft 
issue,  in  order  to  sustain  his  defense. 

In  the  ease  before  us,  the  witness,  a 
time  when  and  the  place  where  the  conti 
293]  tity  of  the  horses  traded,  was,  c 
to  state  the  terms  of  the  contract,  etc.,  i 
with  the  subject  of  the  direct  examina 
gent  a  practice  to  thus  curtail  the  rig 
would  lessen  the  efficiency  of  this  imp 

The  court  of  common  pleas  clearly  < 
tion  to  the  cross-examination  j  and  foi 
affirmance  in  the  district  court  is  set  s< 
the  court  of  common  pleas  reversed, 
further  proceedings. 


Duncan  McDonald  and  others  v. 

A  creditor  can  not,  at  his  option,  transfer  the 
ceased  debtor  from  the  probate  court  to  f 

The  representatives  of  an  estate  may  be  so  si 
sought  to  bo  converted  into  assets,  that  a 
court  of  equity  to  control  such  interests,  i 
such  representatives  to  be  administered; 
leave  the  settlement  of  the  estate  to  the  ] 

Where  the  dower  interest  of  a  widow,  in  pro] 
assets,  is  manifest,  it  will  be  protected,  al 
answer. 

Upon  the  decease  of  a  debtor,  his  estate,  real 
the  payment  of  his  general  creditors  alik 
perior  diligence,  acquire  a  superior  right 

Chancbrt,  reserved  in  the  district  c 

Umbstaetter,  Stanton  dh  Wallace,  for 

Austin,  6  Ohio,  54 ;  Watson  v.  Clapp*E 

Coulter,  2  Blackf  421 ;  Brown  v,  McJ 

V,  Green,  3  Johns.  Ch.  58 ;  18  Ves.  4 

Berg,  &  R.  328 ;  M'Kee  v.  Gilchrist,  3  ' 

win,  12  Pick.  388  ;  Sweeny  v,  Ferguso 

Upham  &  Aten^  for  defendants. 
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GoBWiN,  J.  The  bill  alleges  that  the  complainants  hold  the  fol- 
lowing claims  against  the  estate  of  Albert  G.  Catlett,  *dec*d.  [394 
to-wit :  D.  &  D.  McDonald  &  Co.,  $932.93 ;  Robert  George  k  Son, 
$1,057.76 ;  Silas  Potts,  $139.67 ;  James  Dalzell,  $63.46 ;  M'Gills, 
Bushfield  &  Roe,  $635.64;  M'Gills  &  Bushfield,  $417.21;  Bailey, 
Brown  k  Co.,  $486.22  ;  James  Graham,  $273.32 ;  Bagaley  k  Smith, 
$292.47 ;  James  M'Caskey,  $493.88— all  of  which  have  been  duly 
presented  to  and  allowed  by  Alexander  M'Langhlin,  one  of  the  ad- 
ministrators of  Catlett,  who  died  in  March,  1848,  leaving  Catharine 
Catlett,  his  widow,  and  three  minor  children  his  heirs  at  law.  That 
Alexander  M'Laughlin  and  Richard  Aten  were  appointed  adminis- 
trators, and  that  the  personal  estate  of  said  decedent  is  wholly  in- 
sufficient to  pay  the  debts  owing  by  said  deceased,  and  the  estate  is 
represented  to  be  insolvent. 

The  bill  further  charges  that,  at  the  death  of  Catlett,  defendant, 
Henry  Aten,  his  father-in-law,  was  seized  in  fee  of  lots  52  and  53 
in  Wellsville,  in  trust  for  Catlett ;  on  which  lots  were  erected  large 
and  valuable  buildings,  consisting  of  the  store,  warehouse  and 
dwelling  house  of  said  Catlett,  of  the  value  of  $5000.  That  the 
real  estate  was  purchased  by  Catlett  from  Michael  Tiernan  and 
Alexander  Young,  assignees  of  Albert  G.  Richardson,  the  payments 
therefor  being  made  by  Catlett  to  the  assignees.  That  when  said 
payments  were  made  and  Catlett  entitled  to  conveyance,  he  caused 
the  conveyance  to  be  made  to  his  father-in-law,  Henry  Aten,  who 
has  since  held  the  legal  title.  That  Catlett  continued  to  use  and 
occupy  the  property  as  his  own,  and  was  the  equitable  owner 
thereof,  from  the  time  of  the  purchase  to  the  time  of  his  death. 
That  Henry  Aten  combining,  etc.,  with  his  son  Richard,  one  of  the 
administrators,  pretends  that  the  property  belongs  to  Henry  Aten ; 
that  he  is  the  sole  legal  and  equitable  owner  thereof,  and  that  k 
should  not  be  subjected  to  the  payment  of  the  debts  of  the  estate. 
That  Henry  Aten  further  contriving  to  injure,  etc.,  the  creditors, 
and  to  cover  up  said  estate,  pretends  to  be  a  creditor  of  the  estate, 
and  to  hold  large  claims  against  the  same,  the  amount  of  which 
complainants  can  not  specify  ;  that  said  claims  are  not  legal,  etc. 

*The  prayer  of  the  bill  is,  that  Aten  may  set  forth  his  title  [295 
to  the  property,  how  and  for  what  purposes  he  acquired  title ;  also, 
what  claims  he  has  against  the  estate ;  that  said  premises  may  bo 
subjected  to  payment  of  complainants'  debts,  and  the  pretended 
claims  of  said  Henry  Aten  cancelled,  so  far  as  they  may  interfere 
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of  complainants'  claims,  and  for  general 

Aten,  Sr.,  not  nnder  oath,  admits  the  in- 
kte;  denies  being  seized  of  lots  52  and  53 
at  the  buildings  erected  thereon  were  the 
lits  that  the  real  estate  was  in  the  first  in- 
rgained  for  by  Catlett  from  the  assignees, 
^ments  were  made  by  Catlett  to  said  as- 
3tt  was  entitled  to  conveyance,  he  not  hav- 
oney.  Eespondent  having  paid,  or  being 
oney  to  the  assignees,  caused  the  convey- 
lade  to  himself,  as  in  equity  and  justice  he 
its  that  he  permitted  Catlett  to  occupy  the 
is  death,  upon  the  same  terms  that  he  per- 
ise  and  occupy  other  property  of  his,  they 
care  of  the  same. 

it  Catlett  continued  to  use  and  occupy  the 
that  he  was  the  equitable  owner  thereof 
purchase  to  the  time  of  his  death ;  denies 
>priated  to  the  payment  of  complainants' 
or  intention  to  cover  up  said  estate,  and 
reditor  of  the  estate,  holding  large  claims 
ture  and  amount  of  which  are  set  forth  in 

f  his  title,  respondent  states :  That  Catlett 
e  purchase  of  the  lots  with  the  assignees 
lent  having  become  individually  liable  for 
nd  jointly  liable  with  Catlett  for  others  to 
t  not  being  able  to  meet  the  payments. as 
with  respondent  that  if  he  would  pay  the 

0  *the  assignees,  as  the  payments  became 
the  lots  to  respondent;  in  accordance  with 
jignees,  by  deed  dated  September  15, 1844, 
ondent;  in  consideration  of  which  convey- 
formed  his  agreement  with  Catlett,  as  well 
with  the  trustees — ^and  has  fully  paid  the 
le  of  which  respondent  claims  title;  Catlett 

1  lots  and  making  valuable  improvements 
pendent  stands  charged  on  said  Catlett's 
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answer  of  Henry  Aten  there  is  a  replication.    None  of 
defendants  have  answered. 

bis  state  of  pleading,  a  volame  of  testimony  was  taken 
mse  referred  to  a  master,  upon  whose  report  the  court  of 
pleas  rendered  a  decree  in  favor  of  complainants,  and  or- 
sale  of  the  premises.  The  court  also  found  that  defend- 
lad  paid  $2,400  to  Catlett,  which  by  him  was  paid  on  the 
confirmed  the  master'^  report,  requiring  that  that  sum, 
est,  should  be  first  paid  to  Aten  out  of  the  proceeds  of  the 
m  the  evidence  in  the  case,  we  are  satisfied  with  the  con- 
9f  the  master's  report  by  the  court  of  common  pleas,  and 
ecree  ought  not  to  be  disturbed,  except  in  this,  that  no 
aken  of  the  dower  interests  of  the  widow  of  said  Catlett. 
bund  that  Catlett  died  seized  of  an  equitable  title  to  the 
estion,  the  right  of  his  widow  to  dower  therein  is  clear; 
cree  should  be  rendered  requiring  a  sale  of  the  premises, 
jing  of  the  proceeds  of  such  sale  in  disregard  of  her  rights, 
ncipal  subjects  of  disagreement  in  this  case  are,  as  to  the 
n  of  courts  of  chancery,  in  a  case  like  the  present ;  and, 
le  proceeds  of  the  sale  shall  go  to  the  complainants  alone, 
general  creditors  of  the  estate.  We  certainly  do  not  ad- 
ight  of  a  creditor,  by  any  proceeding,  at  his  own  option, 
r  the  settlement  of  an  estate  from  the  probate  court  to  a 
[uity.  But  cases  have  arisen,  and  may  arise  again,  when, 
^peculiar  relations  of  the  administrator  to  the  estate,  [2D7 
nection  with  a  title  sought  to  be  converted  into  assets,  in 
►n  of  a  majority  of  this  court,  the  aid  of  a  court  of  equity 
ivoked  by  a  creditor,  not  for  a  general  settlement  of  the 
irhich  he  is  a  creditor,  but  for  the  purpose  of  reaching  and 
L  the  hands  of  the  administrator  assets  which  might  oth- 
^  be  reached.  But,  this  object  accomplished,  the  court  of 
1  have  performed  its  function,  and  leave  the  distribution 
ets  thus  obtained  to  the  probate  court, 
e  of  Watson  v,  Clapp's  Heirs  and  Adm'rs,  8  Ohio,  248,  is 
md  fully  sustains  this  view  of  the  jurisdiction  of  a  court 
for  such  purpose.  The  claim  of  the  complainants,  to  ap- 
the  whole  of  the  proceeds  of  the  property,  to  the  exclu- 
de other  creditors  of  the  estate,  can  not  be  maintained, 
death  of  a  debtor,  his  estate,  of  whatever  description, 
the  payment  of  all  of  his  general  creditors  alike ;  and 
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the  right  of  one  general  creditor  to  ei 
supported  upon  any  principle,  althoug 
vigilant,  and  by  his  vigilance  may  have 
hands  of  the  administrator. 

Finding  no  objection  to  the  jurisdictio 
court  of  equity,  in  a  case  like  the  preser 
the  report  of  the  master  commissioner  i« 
dence,  a  decree  may  be  taken  for  the  sal 
to  the  dower  estate  of  the  widow  of  said  ( 
for  the  satisfaction  of  the  lien  of  said 
amount  so  by  him  paid  on  said  lots  ai 
costs  of  this  proceeding,  and  requiring  t 
by  the  master  to  said  administrators  for 
creditors  of  said  estate. 


Ranney,  J.,  having  been  of  counsel,  d 


298]    *CoNANT,  Ellis  &  Co.,  and  Bald^ 
Reed,  the  Seneca  County  B-^ 

By  the  provisions  of  the  "  act  to  incorporate  the 
banking  companies  "  (43  Ohio  L.  24),  a  ba 
of  its  stockholder  for  the  amount  of  his  ind 
be  defeated  by  a  transfer  made  without  th 
directors,  nor  -will  such  consent  authorize  a 
and  unpaid. 

Although  an  assignment  on  the  books  of  the  baj 
legal  title  to  stock,  yet  an  equitable  title  ma 
the  bank  is  bound  to  respect  such  equity  fro 
of  it.  Hence,  debts  contracted  by  the  assigns 
of  such  notice,  are  not,  as  against  the  assign 

Notice  of  such  assignment  to  the  cashier  is  noti< 

Where  a  person  holds  a  full  and  perfect  equitab 
bank  has  notice,  he  is  also  entitled  in  equity 
cruing  upon  it. 

It  is  a  violation  of  said  act  for  one  of  the  indepe 
make  loans  to  a  director  before  the  adoption 
to  regulate  the  liabilities  of  directors ;  and 
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of  forfeiture  of  the  charter,  and  will  render  each  director  who  knowingly 
participates  in  or  assents  to  the  same,  individually  liable  for  all  damages 
which  the  company,  its  shareholders,  or  any  other  persons,  body  politic  op 
corporate,  shall  have  sustained  in  consequence  of  such  violation.  But  the 
court  are  not  prepared  to  say  that  no  debt  is  created  by  such  a  loan. 
But  even  if  such  debt  is  void,  yet  if  it  be  paid,  a  creditor  at  large  of  the  payer 
can  not  reach  the  money  or  property  with  which  it  is  paid ;  such  creditor 
having  no  lien  upon,  or  specific  interest  in  such  money  or  properly  at  the 
time  of  payment. 

Chancery.    Eeserved  in  Seneca  county. 

Wilcox  and  Watson,  for  complainants :  16  Ohio,  469  ;  3  Bar.  Ch. 
207;  3  Comst.  478 ;  4  Denio,  480  ;  20  Wend.  91 ;  3  Sandf.  Ch.  31 ; 
Id.  292;  14  Johns.  435;  2  Hill,  522;  5  Barb.  134, 160;  4  Id.  336, 
527 ;  3  East,  225 ;  5  Conn.  566 ;  1  Eand.  77  ;  2  Sandf.  146 ;  2  Wheat. 
490 ;  3  Paige,  350  ;  22  Wend.  364. 

Gibson,  for  the  Seneca  County  Bank :  2  Conn.  599  ;  3  lb.  544;  6 
Id.  552 ;  5  Id.  246  ;  14  Mass.  180 ;  17  Id.  97 ;  Angel  &  A.  on  Corp. 
243;  15  Serg.  &.  R.  140 ;  *1  Ves.  Jr.  254 ;  3  Paige,  350 ;  8  [299 
Serg.  &  E.  83;  12  Id.  77 ;  2  Cow.  770;  2  Wheat.  340 ;  1  Breese, 
122 ;  1  Hall's  S.  C.  70 ;  16  Mass.  94 ;  3  How.  73 ;  2  Doug.  155  ;  11 
East.  180 ;  1  Bos.  &  Pull.  3  ;  4  Johns.  Ch.  222 ;  5  Denio,  329. 

THtrRMAN,  J.  This  is  a  bill  originally  filed  by  Conant,  Ellis  & 
Co.,  to  which  Joshua  Baldwin  and  Sarah  Green,  administratrix  of 
Jacob  Green,  were  subsequently  added  as  parties  complainant. 
The  object  of  the  bill,  so  far  as  Conant,  Ellis  &  Co.  are  concerned, 
is  to  subject  certain  assets  to  the  payment  of  a  judgment  recovered 
byjthem  against  the  defendant,  Eeed,  while  the  relief  sought  by  Bald- 
win and  Green  is  a  decree  for  the  transfer  to  them  of  sixty  shares 
of  the  capital  stock  of  the  Seneca  County  Bank,  which  they  claim 
as  assignees  of  Eeed,  and  upon  which  the  bank  asserts  a  lien  for 
the  amount  of  Eeed's  indebtedness  to  it.  The  bill  is  not  filed  under 
the  statute  controlling  assignments  made  to  prefer  creditors,  nor  do 
the  complainants  now  seek  the  same  property.  Conant,  Ellis  &  Co. 
seem  to  have  abandoned  all  claim  to  the  bank  stock ;  and,  on  the 
other  hand,  Baldwin  and  Green  ask  nothing  in  regard  to  the  assets 
pursued  by  Conant,  Ellis  &  Co. 

As  to  the  claim  of  Baldwin  &  Green,  the  facts,  so  far  as  it  is  nec- 
essary to  state  them  in  the  view,  we  take  of  the  case,  are  as  follows: 
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The  defendant,  Reed,  being  the  owner  of  sixty  shares  of  the  cap- 
ital stock  of  the  Seneca  Bank,  on  which  sixty  per  cent.,  amounting 
to  $3,600,  had  been  paid  by  his  written  assignment  of  January  15, 
1848,  transferred  the  same  to  said  Jacob  Green  and  Joshua  Bald- 
win, as  collateral  security  for  the  payment  of  a  note  of  $5,000,  made 
by  him,  and  them  as  his  sureties  to  the  Franklin  Branch  of  the 
State  Bank.  The  object  of  the  assignment  was  to  indemnify  G-reen 
&  Baldwin  against  loss  ;  and  at  the  time  of  delivering  it.  Reed  also 
delivered  to  them  his  certificate  of  stock.  It  is  not  pretended  that 
300]  the  Seneca  Bank  had  any  notice  of  this  ^i^signment  until 
August  4, 1848.  On  that  day,  as  Reed  testifies,  he  informed  the 
defendant  Arnold,  the  cashier  of  the  bank,  that  he  had  made  the 
assignment ;  and  he  further  swears  that,  with  Arnold's  consent,  he 
then  transferred  the  stock  to  Baldwin  &  Green,  on  the  transfer  book 
of  the  bank.  At  the  time  of  this  transaction.  Reed  was  a  director  of 
the  bank,  and  largely  indebted  to  it.  The  circumstances  of  the 
transfer  are  thus  stated  by  him : 

''  Sylvanus  Arnold,  cashier  of  the  bank,  stated  to  me  that,  in 
order  to  make  up  his  report  as  cashier,  it  was  necessary  that 
some  one  or  more  of  the  directors  or  stockholders  who  were  in- 
debted  to  the  bank  should  transfer  their  stock,  in  order  that  he 
might  so  state  the  liabilities  of  the  directors  and  stockholders,  that 
their  liabilities  should  come  within  that  section  of  the  law  requiring 
that  they  should  not  be  liable  as  principals  or  indorsers  to  a  certain 
extent;  and,  in  order  to  enable  him  to  make  up  his  report  agree- 
ably to  law,  he  requested  me  to  transfer  my  stock  in  a  confidential 
manner.  I  then  stated  to  him  that  I  had  then  pledged  and  trans- 
ferred my  certificate  of  stock  to  Joshua  Baldwin  and  Jacob  Green, 
who  had  become  liable  for  me  as  indorsers  on  a  note  previously  dis- 
<iounted  at  the  Franklin  Branch  Bank  at  Columbus,  in  the  sum  of 
^5,000 ;  that  I  would  transfer  the  stock  to  these  parties  in  accord- 
ance with  an  arrangement  previously  made  with  them,  and  declined 
transferring  it  to  him,  or  any  other  person.  This  transfer  was  ac- 
cepted by  said  Arnold,  cashier  of  said  bank.  The  said  Arnold  then 
produced  the  transfer-book,  and  the  stock  was  transferred  to  these 
parties,  he  fully  consenting  to  the  assignment,  and  the  transfer  was 
made  in  the  transfer-book  and  was  left  in  the  said  bank.*' 

On  cross-examination,  the  witness  swears  :  "  Mr.  Arnold  requested 
me,  as  before  stated,  in  order  that  he  might  be  able  to  make  up  his 
report,  to  transfer  the  said  stock  to  him ;  that  it  should  be  a  confi- 
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dential  matter ;  that  he  would  cut  it  out  of  the  transfer-book.  This 
suggestion  I  positively  declined,  and  then  stated  the  facts  hereto- 
fore set  forth  of  the  transfer  having  been  previously  made  to  Green 
and  Baldwin.  Z  did  not  *request  him  to  place  the  same  [301 
Among  his  private  papers — this  was  a  question  coming  directly  from 
himself,  when  he  made  the  suggestion  of  a  transfer  to  himself— 
there  was  no  understanding  that  any  other  disposition  should  be 
made  of  this  transfer  certificate,  other  than  the  transfer  itself  set 
forth." 

Tomb  and  Arnold,  the  president  and  cashier  of  the  bank,  have 
Answered ;  and,  by  agreement,  their  answer  is  to  be  taken  as  the 
answer  of  the  bank  also.  They  deny  that  they,  or  the  bank,  had 
any  notice  of  the  assignment  to  Baldwin  &  Green  before  November 
17, 1848.  They  also  deny  that  said  transfer  of  August  4  was  ever 
consented  to  by  the  directors  of  the  bank  or  a  majority  of  them, 
and  assert  it  was  not  known  to  any  of  the  directors,  except  Eeed 
who  made  it,  until  November  17, 1848.  They  aver  that  it  was  a 
pretended  transfer,  made  under  the  following  circumstances :  "  On 
the  15th  of  July,  1848,  respondent  Arnold  had  been  chosen  cashier 
of  said  bank,  and  had  not  become  familiarly  or  fully  acquainted 
with  his  duties  as  such  cashier,  nor  of  the  true  nature  or  extent  of 
the  liabilities  of  the  directors  thereof  to  said  bank,  either  as  the 
principal  debtors  or  securities  for  others,  or  otherwise ;  and  being 
required  by  law  to  make  report  to  the  auditor  of  state  early  in 
August,  1848,  and  being  anxious  to  obtain  payment  on  notes  and 
bills  due  to  said  bank,  and  especially  those  due  from  directors  and 
stockholders,  for  the  purpose  of  making  as  favorable  a  report  as  the 
facts  would  authorize,  he  called  on  said  Beed,  who  was  then  a 
director  of  said  bank  and  largely  indebted  thereto,  and  requested 
and  urged  him,  said  Eeed,  to  make  payment  of  the  whole  or  a  part 
of  his  said  liability ;  to  which  respondent  Eeed  replied  to  the  re- 
spondent Arnold,  that  he  was  about  to  make  arrangements  to  pay 
all  his  debts,  and  particularly  those  due  said  bank,  and  agreed  that 
if  he  failed  to  make  such  payments  by  the  time  said  Arnold  would 
be  required  to  make  out  said  report,  that  he,  the  said  Beed,  in  such 
event,  would  assign  his  stock  in  said  bank  to  the  said  Arnold,  to  ena- 
ble him  to  make  such  report,  and  that  he,  ^aid  Arnold,  should  [303 
reassign  the  same  upon  receiving  payment  of  the  debts  of  said  Beed 
to  said  bank.  That  this  arrangement  was  made  prior  to  August, 
1848,  and  shortly  after  the  respondent  Arnold  assumed  the  duties 
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of  cashier.  That  afterwards,  on  the  4th  of  August,  1848,  the  said 
Beed  having  failed  to  make  payment  as  aforesaid,  for  the  purpose 
of  enabling  respondent  Arnold,  as  such  cashier,  to  make  the  report 
aforesaid,  attempted  to  assign  said  sixty  shares  of  stock  to  said 
Green  &  Baldwin,  instead  of  making  the  same  to  said  Arnold  for 
the  use  and  benefit  of  said  bank.  That  said  Beed  represented  said 
Green  &  Baldwin  as  his  personal  and  confidential  friends ;  that  be 
did  not  wish  it  to  be  made  known  to  any  one  that  such  transfer  had 
been  made,  and  that  he  would  shortly  arrange  his  matters  with  said 
bank  in  a  satisfactory  manner.  That,  at  the  urgent  request  of  said 
Beed,  respondent  Arnold,  as  such  cashier,  and  not  then  being  a  di- 
rector of  said  bank,  consented  thereto,  and  such  pretended  assign- 
ment was  made  on  a  blank  taken  from  the  transfer  book  of  said 
bank,  by  filling  up  such  blank ;  which  blank,  so  filled  up,  at  the 
instance  and  urgent  and  repeated  request  of  said  Beed,  was,  after 
being  taken  from  such  transfer  book,  placed  by  respondent  Arnold 
among  his  own  private  papers  in  his  pocket  to  be  held  by  him,  the 
said  respondent  Arnold,  in  trust  for  said  bank  until  the  indebted- 
ness of  said  Beed  thereto  should  be  paid;  which  payment  said 
Beed  then  assured  said  Arnold  should  be  made  in  a  very  short  time. 
Bespondent  Arnold  denies  that  such  pretended  transfer  was  for  the 
benefit  of  said  Green  &  Baldwin,  but  for  the  benefit  of  said  bank  as 
aforesaid." 

The  answer  furtKer  states  that,  on  August  7, 1848,  the  date  of 
the  report  to  the  auditor  of  state,  **  the  liability  of  stockholders  and 
directors  in  said  bank  thereto,  including  the  liability  of  said  Beed 
in  the  premises,  was  817,593.55,  when  by  law  said  liability  might 
have  been  $18,000.  But  as  said  Beed  had  so  pretended  or  attempted 
to  assign  his  stock  as  last  aforesaid,  respondent  Arnold  did  not  in- 
clude his  liability  as  among  the  liabilities  of  stockholders  to  said 
bank." 

303]  *These  statements  in  the  answer  are  substantially  repeated 
in  the  deposition  of  Arnold,  who  was  called  as  a  witness  by  the 
complainants. 

It  further  appears  that  Beed's  indebtedness  aforesaid  was  carried 
into  judgments  on  August  26,  1848,  which  judgments  were,  on 
August  31, 1848,  fully  paid  and  satisfied  out  of  the  proceeds  of  the 
discount  by  the  bank,  on  that  day,  of  three  acceptances  of  Carring- 
ton  &  Pardee,  of  New  York,  which  Beed  then  held  and  indorsed  to 
the  bank,  and  a  note  for  $2,000,  then  made  by  Beed  and  others  to 
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the  bank ;  which  acceptances  and  note  Eoed  pr 
counted.  It  is  expressly  averred,  in  the  answe 
the  judgments  were  so  paid,  and  that,  by  ordei 
turn  of  satisfaction  was  made  on  the  executions  tl 
thereon.  It  also  appears  by  Keed's  testimonj 
discharge  said  note  to  the  Franklin  Bank,  an 
<Jreen  were  under  the  necessity  of  paying  83,60( 
same  amount  that  had  been  paid  on  the  ban 
under  which  circumstances,  the  stock  has  be 
treated  by  him  and  them  as  belonging  to  then 
€laim  thereto,  and  swears  that  he  has  no  in  teres 

Upon  this  state  of  facts,  the  first  question  tha 
transfer  of  August  4,  1848,  to  Baldwin  &  Green 
no  difficulty  upon  this  point. 

The  46th  section  of  the  Banking  Law  (43  Ohi( 
"  The  capital  stock  of  each  banking  company  si 
shares  of  one  hundred  dollars  each,  and  shall  b 
books  of  the  company,  in  such  manner  as  its  by-li 
but  no  shareholder  shall  have  power  to  sell  or  t 
held  in  his  own  right,  so  long  as  he  should  1 
principal  debtor,  surety,  or  otherwise,  to  the  con 
which  shall  have  become  due,  and  remains  ur 
case  shall  such  shareholder  be  entitled  to  receiv 
terest,  or  profit  on  such  shares,  so  long  as  such  1 
tinue ;  but  all  such  dividends,  interests,  or  *pro 
retained  by  the  company,  and  applied  to  the 
liabilities ;  and  no  stock  shall  be  transferred,  w 
of  a  majority  of  the  directors,  while  the  holder 
to  the  company." 

These  provisions  are  designed  to  protect  the  1 
lien  on  the  shares  of  its  stockholder  for  the  amoi 
ness  to  it,  which  he  shall  not  be  allowed  to  defei 
liis  stock,  without  the  consent  of  a  majority  of 
even  with  their  consent,  if  his  debt  is  overdue  i 
it  is  provided,  by  the  47th  section  of  the  act, 
-company  shall  take,  as  security,  for  any  loan 
upon  any  part  of  its  capital  stock ;  but  the  sam 
kind  and  amount,  shall  be  required  of  sharehold* 
is  entirely  consistent  with  what  we  have  said. 
Act  is  to  give  the  bank  a  double  security  where  t 
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debtor :  first,  the  same  security  that  persons  not  stockholders  are 
required  to  give :  secondly,  a  lien  upon  his  stock.  These  are  wise 
provisions,  tending  to  protect  the  bank  and  the  public  against  the 
consequences  of  improvident  or  dishonest  loans  to  irresponsible 
stockholders.  It  is  judicious  and  right  to  require  more  security  of 
a  shareholder  than  of  another  person ;  and  giving  a  lien  on  hi» 
stock  is  only  carrying  out  the  principle  that  obtains  in  ordinary 
pai'tnerships,  that  the  interest  of  the  partner  is  what  remains  after 
deducting  his  debts  to  the  firm. 

As  the  bank,  then,  on  August  4, 1848,  held  a  lien  on  Eeed's  stock 
for  his  indebtedness,  he  could  not  defeat  that  lien  by  a  transfer, 
without  the  consent  of  a  majority  of  the  directors,  if  the  debt  had 
not  matured ;  nor  with  their  consent,  if  it  was  overdue. 

It  is  contended  for  the  complainants,  that  such  consent  should  be 
presumed  fi-om  the  fkcts  that  are  in  proof;  but  we  do  not  think  the 
testimony  warrants  it.  This,  however,  is  not  material ;  for  it  appears 
by  Eeed's  deposition  that  part  of  his  indebtedness  was  then  over- 
due and  unpaid ;  so  that  he  had  no  power,  on  August  4,  1848,  even 
305]  with  the  directors'  *a8sent,  to  transfer  his  stock.  "We  are 
therefore  clear  that  the  legal  title  to  the  stock  did  not  pass  to  Bald- 
.  win  &  Green  by  the  attempted  transfer  on  that  day. 

The  next  question  is,  Did  Baldwin  &  Green  take  any  interest  in 
the  stock  by  the  assignment  of  January  15th?  On  the  part  of  the 
bank  it  is  argued  that  no  interest,  legal  or  equitable,  can  be  con- 
veyed except  by  a  transfer  made  on  the  books  of  the  bank  pursuant 
to  the  statute.  For  the  complainants,  it  is  contended  that,  though 
such  a  transfer  is  necessary  to  pass  a  legal  title,  an  equitable  titl^ 
may  be  otherwise  transferred. 

We  are  of  opinion  that  the  position  of  complainants  is  sustained 
by  both  reason  and  authority.  The  object  of  the  statute,  as  we 
have  already  said,  is  to  protect  the  bank  by  giving  it  a  lien  on  the 
stock,  or,  rather,  this  is  the  main  purpose ;  for  there  are  other  useful 
ends  attained  by  requiring  transfers  to  be  made  on  its  books.  It 
preserves  them  in  a  durable  and  convenient  form,  and  enables  the 
bank  and  purchasers  to  know,  with  certainty,  who  are  the  legal 
holders  of  its  stock,  and  who,  prima  facie^  are  entitled  to  its  dividends^ 

But  it  never  was  intended  that,  while,  in  respect  to  all  other  prop- 
erty, the  legal  title  may  be  in  one  person,  and  the  equitable  title  in 
another,  as  to  bank  stock,  both  legal  and  equitable  title  must  be 
vested  in  the  same  individual.    This  anomaly  would  be  the  neces- 
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sary  result,  were  we  to  adopt  the  reasoning  of  the  counsel  for  the 
bank.  But  such  a  position  is  contradicted  by  a  multitude  of  case» 
that  might  be  put,  and  by  the  bank  charter  itself,  which,  in  the 
very  section  under  consideration,  recognizes  the  right  of  one  person 
to  hold  stock  in  trust  for  another,  by  the  provision  that  *'  no  share- 
holder shall  have  power  to  sell  or  transfer  any  shai-es,  held  in  hi9 
own  rigktj  so  long,"  etc.  Again,  suppose  a  devise  of  stock ;  docs- 
the  devisee  take  no  interest  until  the  stock  is  transferred  to  him  on 
the  books  of  the  bank  by  the  executor?  Is  any  such  transfer  ne- 
cessary? Does  the  stock  go  to  the  executor  at  all?  Is  not  the 
devisee  the  owner  of  it,  and  has  he  not  a  right,  upon  probate  of  tho 
will  and  surrender  of  the  *testator's  certificate,  to  demand  [306- 
and  have  a  new  certificate  issued  to  himself,  provided  the  testator*^ 
estate  is  not  indebted  to  the  bank  ? 

Or,  take  a  case  of  intestacy.  Has  the  administrator  no  right  ix> 
the  stock  of  the  deceased  until  it  is  regularly  transferred  to  him  on 
the  transfer  book?  Or,  has  an  assignee  under  the  insolvent  law» 
no  interest  in  such  stock  before  it  is  so  transferred  to  him  ?  Or^ 
can  no  lien  be  acquired  upon  it  by  a  creditor's  bill  ? 

Other  illustrations  might  be  given,  but  these  are  quite  sufficient 
to  show  that  an  assignment  on  the  books  of  the  bank  is  not  the  only 
mode  by  which  an  interest  in  stock  may  pass.  Possibly  it  is  the 
only  mode  of  transfer  by  which  the  lien  of  the  bank  can  be  ex- 
tinguished. But,  subject  to  that  lien,  the  stock  may  be  otherwise 
transferred ;  and  though  the  legal  title  may  not  pass,  an  equitable 
title  will.  And  the  bank  is  bound  to  respect  such  equitable  title 
from  the  time  it  receives  notice  of  its  existenjce.  These  views  are 
fully  sustained  by  the  authorities.  See  Bank  of  Utica  v.  Smalley,  2 
Cow.  777;  Gilbert  r.  Man.  Iron  Co.,  11  Wend.  628;  U.  States  v. 
Cutts,  1  Sumn.  139;  Com.  Bank  of  Buffalo  v,  Kortwright,  22  Wend. 
362;  Quiner  v.  The  Marblehead  Ins.  Co.,  10  Mass.  476;  Sergeant  r. 
Franklin  Ins.  Co.,  8  Pick.  90;  Union  Bank  of  Georgetown  v.  Laird^ 
2  Wheat.  390,  and  Black  et  al.  v.  Zacharie  &  Co.,  3  How.  483. 

The  next  inquiry  is,  When  did  the  bank  receive  notice  of  the  as- 
signment of  January  15  to  Green  &  Baldwin  ? 

Beed  swears  that  he  informed  the  cashier,  Arnold,  of  it  on  August 
4, 1848.  Arnold  swears  that  he  did  not,  and  that  the  bank  had  no 
notice  of  it  until  in  November  following.  Here  then  we  have  wit- 
ness against  witness,  and  we  must  determine,  by  the  circumstances 
And  reasonable  probabilities  of  the  case,  whose  statement  is  correct. 
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plainants  disclaim  any  intention  to  question  Arnold's  char- 
truth,  as  he  was  called  by  them  to  testify;  but  this  does 
jve  us  from  the  necessity  of  deciding,  as  well  as  we  are 
ible,  which  of  the  witnesses  is  in  error ;  nor  does  the  law 
)f  us  so  impossible  a  thing  as  that  we  should  put  implicit 
ce  in  witnesses  whose  own  statements  place  them  in,  to  say 
b  of  it,  a  very  suspicious  attitude.  Reed  says  that  the  at- 
transfer  on  the  books  of  the  bank,  on  August  4,  was  a  bona 
npt  on  his  part  to  fully  execute  his  agreement  with  Bald- 
Jreen.  Arnold  flatly  denies  this,  and  says  it  was  a  mere 
led  assignment,"  to  enable  him,  Arnold,  as  cashier,  to  make 
rt  required  by  law. 

let  us  see  what  was  this  report,  thus  required : 
9th  section  of  the  banking  law  enacts  that  "  on  each  divi- 
Y  the  cashier  shall  make  and  verify  by  his  oath  a  full,  clear, 
irate  statement  of  the  condition  of  the  company  as  it  shall 
hat  day,  after  declaring  the  dividend  ;  and  similar  state- 
lall  also  be  made  on  the  first  Monday  of  February  and  Au- 
ach  year."  It  then  declares  what  particulars  the  statement 
itain,  among  which  are  the  following :  "  The  total  amount 
ibilities  to  the  company,  by  the  directors  thereof,  collectively, 
ig  the  gross  amount  of  such  liabilities  as  principal  debtors, 
gross  amount  as  indorsers  or  sureties." 
total  amount  of  the  liabilities  to  the  company,  of  the  stock- 
thereof  collectively,  specifying  the  gross  amount  of  such  lia- 
is  principal  debtors,  and  the  gross  amount  as  indorsers  or 
;  which  statement  shall  be  forthwith  transmitted  to  the 
of  state." 

3ason  of  these  provisions  is  found  in  the  fact  that  the  charter 
3  the  directors  and  stockholders  from  becoming  liable  be- 
certain  amount.  Now,  if  the  transfer  of  August  4  was  a 
im,  it  left  Reed  just  where  he  was  before  making  it,  namely, 
older  and  director  largely  indebted  to  the  bank.  His  in- 
B8S  ought,  therefore,  to  have  been  included  in  the  report ; 
lold  admits  that  it  was  not  so  included.  Indeed,  take  Ar- 
svn  statement,  and  it  shows  that  he  sought  from  Reed  a  pre- 
ransfer  to  himself,  to  enable  him  to  leave  out  Reed's  in- 
388.  In  view  of  these  facts,  charity  herself  can  go  no 
pther  than  *to  admit  the  excuse  given  by  him  in  his  answer, 
I  says  that  he  was  not  *^  fully  acquainted  with  his  duties  aa 
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-fiuch  cashier."  A  better  acquaintance  with  his  duties  would  have 
taught  him  that  it  was  no  part  of  them  to  get  pretended  transfers 
to  enable  him  to  make  reports,  under  oath,  seemingly  true  but 
actually  false. 

Nor  does  Eeed  place  himself  in  an  attitude  entirely  above  sus- 
picion. True,  he  denies  that  he  made  any  pretended  transfer  or 
-attempted  to  make  one ;  but,  on  the  other  hand,  he  admits  that  the 
president  of  the  bank  had  stated  to  him  "  that  it  would  be  necessary 
for  some  of  the  stockholders  to  transfer  their  stock,  in  order  that 
a  report  might  be  made,"  and  that  "  it  was  understood,  and  was  a 
matter  of  conversation-  among  the  directors  generally,  that  some 
-stock  must  be  transferred  in  order  that  he  (the  cashier)  could  make 
a  report ;  yet  it  does  not  appear  that  the  witness'  sensibilities  were 
at  all  shocked  by  such  a  proposition.  It  is  not  a  pleasant  thing  to 
find  the  determination  of  important  rights  dependent  upon  a  dis- 
<jovery  of  the  truth,  from  testimony  so  uncertain  and  conflicting ;  and 
we  are  fully  aware  that  the  most  we  can  do  is  to  ascertain  whether  the 
evidence  preponderates  upon  one  side  or  the  other.  We  think, 
after  the  most  careful  investigation  and  reflection,  that  the  weight 
of  testimony  is  on  the  side  of  the  complainants.  The  reasons  given 
by  Arnold,  why  the  attempted  transfer  of  the  4th  of  August  was 
to  Baldwin  &  Green,  are  not  as  satisfactory  as  those  stated  by 
Eeed  ;  and  it  is  more  charitable,  to  say  the  least  of  it,  to  suppose 
that  Arnold,  when  he  reported  under  oath  to  the  auditor,  believed 
that  Keed  had  effectually  conveyed  his  stock,  than  to  impute  to  him 
the  crime  involved  in  a  willful  making  of  a  false  report. 

Upon  this  branch  of  the  case,  then,  we  are  of  opinion :  1.  That 
the  assignment  of  January  15,  1848,  to  Baldwin  &  Green,  is  good 
in  equity.  2.  That  notice  of  it  was  given  to  the  bank  on  August 
4,  1848— notice  to  the  cashier  being,  in  our  opinion,  notice  to  the 
bank.  3.  That  the  present  indebtedness  of  Eeed  to  the  bank  ac- 
crued after  the  receipt  of  said  *notice.  4.  That  Baldwin  &  [309 
Oreen  made  the  payments  aforesaid  to  the  Franklin  Bank. 

It  follows  that  the  complainants,  Baldwin  &  Green,  are  entitled 
to  a  decree  for  a  transfer  of  said  stock  to  them,  and  also  for  the 
dividends  that  have  accrued  thereon  since  August  4,  1848. 

We  are  next  to  consider  the  claim  of  Conant,  Ellis  &  Co.  The 
assets  which  they  seek  to  subject  to  the  payment  of  their  judgment 
are  certain  lands,  or  their  proceeds,  which  were  conveyed  by  the 
•defendant  Eeed  to  Abel  Eawson,  in  trust  for  the  benefit  of  the  de- 
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fendant  Hitchcock,  and  sabseqaently,  parsuant  to  an  agreement 
made  between  Beed,  Hitchcock  and  the  bank,  conveyed  by  Eawson 
to  the  defendants,  Tomb  and  Arnold,  to  satisfy,  as  they  (T.  &.  A.> 
allege,  two  of  Carrington  &  Pardee's  acceptances  which  Eeed  had 
procured  to  be  discounted  by  the  bank  as  before  stated ;  the  re- 
maining acceptance  having  been  paid  by  the  acceptors.  The  bank 
took  the  land  at  $6000,  and  paid  for  the  same  by  cancelling  and 
delivering  up  said  two  acceptances,  amounting,  with  interest,  etc.,. 
to  over  $4000,  and  paying  to  Hitchcock  the  residue.  Subsequently 
Tomb  and  Arnold,  holding  the  legal  title  and  acting  for  the  bank, 
aold  the  lands  for  less  than  $6000,  receiving  part  of  the  considera- 
tion in  hand,  and  notes  for  the  residue;  which  proceeds,  or  tho 
lands  themselves,  Gonant,  Ellis  &  Co.  pray  may  be  subjected  to  the 
payment  of  their  claim.  They  place  their  right  to  this  relief  on. 
the  ground  that  Eeed's  indebtedness  to  the  bank  was  incurred  in 
violation  of  its  charter,  whence  they  argue  that  the  bank's  claims 
npon  him  were  void,  and  it  can  not  have  the  benefit  of  any  trust 
created  for  their  payment,  or  retain  any  money  or  property  paid 
in  absolute  discharge  of  them.  The  provision  in  the  charter  to 
which  we  are  referred  is  in  these  words :  "  The  stockholders,  col- 
lectively, of  any  independent  banking  company,  shall,  at  no  time, 
be  liable  to  such  company,  either  as  principal  debtors  or  sureties,  or 
both,  to  an  amount  greater  than  three-fifths  of  the  amount  of  cap- 
ital stock  actually  paid  in,  and  remaining  undiminished  by  losses 
310]  *or  otherwise;  nor  shall  the  directors  be  so  liable,  except  t(h 
such  amount,  and  in  such  manner  as  shall  be  prescribed  by  the  by-laws 
of  such  company,  adopted  by  its  stockholders  to  regulate  their  liabilities.'* 

It  is  admitted  that  no  such  by-laws  were  adopted  by  the  stock- 
holders of  the  Seneca  Bank  until  1850.  The  indebtedness  to  pay 
which  said  lands  were  conveyed  to  Tomb  and  Arnold  was  incurred 
by  Eeed,  August  31,  1848,  when,  as  complainants  allege,  and  the 
bank  admits,  ho  was  a  director.  There  is  some  uncertainty,  how- 
ever, whether  he  was  a  director  at  that  time.  He  had  assigned  hia 
stock  to  Baldwin  &  Green,  as  before  stated ;  And  the  charter  pro- 
vides that  "  each  director  shall  own,  in  his  own  name  and  right,  at 
least  one  per  centum  of  the  capital  stock  of  the  company."  Besides 
this,  he  swears  that  he  never  acted  as  director  after  August  4th. 

But  let  it  be  assumed  that  he  was  a  director,  we  are  by  no  means- 
prepared  to  say  that  his  indebtedness  to  the  bank  was  a  nullity. 
We  are  admonished  by  counsel,  that,  unless  we  so  hold,  the  provisiott 
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Id  the  charter  is  a  dead  letter,  and  the  conseqaences  may  be  disas- 
trous ;  bat  we  can  not  admit  the  soundness  of  either  of  these  pro- 
positions. Indeed,  it  would  be  easy  to  show  that  much  more  fatal 
consequences  would  result  from  the  construction  contended  for  by 
the  complainants,  and  that  it  would  place  both  stockholders  and  the 
public  at  the  mercy  of  dishonest  directors.  And  so  far  is  the  pro- 
vision upon  either  construction  from  being  a  nullity,  that  its  willful 
violation  is  possibly  a  sufficient  cause  for  a  forfeiture  of  the  charter, 
and  renders  each  director  who  knowingly  participates  in  or  assents 
to,  the  same  individually  liable  for  all  damages  which  the  company, 
its  shareholders,  or  any  other  persons,  body  politic  or  corporate, 
shall  have  sustained  in  consequence  of  such  violation.  43  Ohio  L. 
50,  sec.  66.  Now  it  would  be  rather  an  odd  construction  to  hold 
that  the  loan  to  the  director  gives  no  right  of  action,  when  not  only 
he,  but  also  the  directors  who  made  the  loan  in  wilful  violation  of 
the  charter,  are  made  responsible  by  the  66th  section,  *above  [311 
cited.  Again,  as  between  a  bank  and  its  directors,  the  latter  are 
but  agents ;  and  what  court  has  ever  permitted  an  agent  to  set  up 
his  own  misconduct  toward  his  principal  to  defeat  the  latter's  right 
of  recovery  against  him  ?  And  in  what  better  position  is  a  mere 
creditor  of  the  agent  who  has  sustained  no  loss  by  the  misconduct 
in  question  ? 

But  it  is  unnecessary  for  us  to  decide  whether  the  debt  was  a 
nullity ;  for  let  it  be  granted  that  the  bank  could  have  sustained 
no  action  for  the  recovery  of  the  money  loaned,  or  upon  the  secu- 
rities taken,  what  equity  does  that  confer  upon  the  complainants? 
The  bank  parted  with  its  money  to  Reed,  and  he  repaid  the  bank 
in  land.  That  the  land  was  conveyed  and  accepted  in  absolute 
payment,  there  can  be  no  doubt.  So  the  defendants.  Tomb  and 
Arnold,  swear  in  their  answer,  and  the  testimony  supports  them. 
The  acceptances  indorsed  by  Reed  were  canceled  and  given  up, 
and  the  bank,  pursuant  to  its  agreement,  paid  to  Hitchcock  the 
remainder  of  the  consideration  of  the  conveyance.  Where  is  the 
wrong  in  this?  Was  it  immoral,  illegal,  or  against  public  policy 
for  Reed  to  repay  money  ho  had  actually  received  from  the  bank  ? 
Were  the  complainants  injured  by  the  loans  the  bank  had  made  to 
him,  and  had  they  a  right  to  say  he  should  not  make  payment? 
How  is  it  where  usury  laws  prevail  ?  A  usurious  debt  can  not  be 
recovered.  It  is  declared  by  the  statute  to  be  void ;  but  has  it  ever 
been  held  that  a  creditor  at  large  of  the  borrower  can  recover  the 
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money  paid  in. discharge  of  it?  It  is  contended,  however,  that  the 
complainants  are  not  creditors  at  large;  that  they  have  filed  a 
creditor's  bill,  and  therefore  have  a  right  to  prevent  the  bank  from 
receiving  payment  out  of  the  proceeds  of  the  lands;  and  we  are 
referred  to  a  dictum  in  Green  v.  Morse,  4  Barb.  343,  to  the  effect 
that  a  creditor  who  had  proceeded  to  judgment  and  execution 
against  the  assignor,  and  thus  seized  the  assigned  property,  or  filed 
a  creditor's  bill  against  the  assignor  and  assignees  to  set  aside  the 
assignment  as  fraudulent  against  bona  fide  creditors,  for  the  reason 
that  it  provided  for  the  payment  of  usurious  and  void  debts,  would 
312]  not  *be  estopped  from  assailing  the  provisions  of  the  assign- 
ment made  in  favor  of  debts  affected  with  usury,  as  a  creditor 
coming  in  under  the  assignment  clearly  is. 

It  is  not  necessary  for  us  to  gainsay  this  doctrine.  A  usurious 
borrower  is  not  estopped  to  set  up  the  usury  by  way  of  defense, 
and  every  one  in  privity  of  blood  or  estate  with  him  may  make 
the  same  defense,  though  a  mere  stranger  or  creditor  at  large  can 
not.  And  it  may  be  that  a  creditor  who  has  seized  property  in 
execution,  or  filed  a  creditor's  bill  to  reach  it,  is  in  such  privity  of 
estate  that  he  may  go  into  chancery  to  set  aside  an  assignment 
of  it  in  trust  to  pay  a  usurious  debt.  But  even  in  that  case  it 
might  be  a  serious  question  whether  the  usurious  lender  would  not 
be  entitled  to  receive  the  sum  actually  loaned,  upon  the  principle 
that  he  who  goes  into  equity  must  do  equity.  If  the  borrower 
himself  seeks  relief  in  equity  against  a  usurious  contract,  it  is  well 
settled  that  it  will  be  afforded  only  upon  condition  that  he  pay 
what  in  good  conscience  he  ought  to  pay ;  and  it  will  perhaps  be 
diflScult  to  see  why  a  creditor  of  the  borrower  should  stand  in  a 
better  position  in  this  respect  than  the  borrower  himself 

But  here  it  is  not  necessary  to  estop  the  complainants  to  allege 
the  illegality  of  Eeed's  debt.  The  debt  was  not  immoral,  and  it 
has  been  paid.  True,  the  lands  were  not  conveyed  directly  to  the 
bank.  The  conveyance  was  made  to  the  president  and  cashier; 
but  it  was  none  the  less  a  payment.  It  was  not  a  conveyance 
upon  trusts  to  sell  the  property,  and  out  of  the  proceeds  pay  the 
debts ;  but  the  debt  was  paid  by  the  conveyance  itself  The  evi- 
dences of  indebtedness  were  canceled  and  given  up,  and  the  bank, 
in  lieu  thereof,  became  in  equity  the  owner  of  the  lands.  When 
this  took  place,  the  complainants  were  creditors  at  large.  They 
had  neither  seized  the  property  in  execution  nor  filed  their  bill. 
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not,  therefore,  come  within  the  dictum  above  cited  from 
Morse.  On  the  contrary,  it  is  expressly  laid  down  in  that 
jlearly  settled  law,  that  money  or  property  paid  in  dis- 
r  a  usnrious  debt  *can  not  be  recovered  back  by  the  [313 
^nd  it  is  plainly  deducible,  from  what  was  said  and  de- 
the  court,  that  no  such  recovery  can  be  had  by  a  creditor 
mrious  debtor,  unless  such  creditgr  had  acquired  a  lien 

money  or  property  before  the  payment.  And  so  we  un- 
the  law  to  be. 

ve  carefully  examined  the  cases  cited  by  complainants* 
but  they  do  not,  in  our  opinion,  contravene  the  yiews  we 
3  expressed.  It  follows  that  Conant,  Ellis  &  Co.  are  not 
o  the  relief  they  seek,  and  the  bill,  so  far  as  they  are  con- 
lust  be  dismissed. 

complainants  say  that  they  ask  no  decree  against  the 
ts,  Hitchcock  and  Pennington,  I  have  not  thought  it  nee- 

refer  to  them  particularly. 

Decree  accordingly. 


IBLB  County  Branch,  in  Baton,  of  The  Statb  Bank 
OF  Ohio  v.  William  Ettssell  and  others. 

pal  in  a  note,  sued  jointly  with  his  sureties,  who  suffers  a  default,  and 
t  whom  a  separate  judgment  is  entered,  is  a  competent  witness  for 
ireties,  upon  the  issue  joined  between  them  and  the  plaintiff, 
other  obligation  taken  by  a  bai^k  limited  by  its  charter  to  six  per 
Q  interest  on  its  loans,  is  void  if  more  is  reserved  or  taken,  not  only 
;eniBral  principles,  for  the  want  of  corporate  power  to  enter  into  such 
ct,  but  by  the  express  provisions  of  the  61st  section  of  the  act  to  in- 
ate  the  State  Bank, 
ction  of  the  act  of  February  24, 1848  (46  Ohio  L.  91),  suspended  the 

0  make  such  defense,  but  allowed  an  action  against  the  bank  to  re- 
^e  money  for  the  use  of  schools.  The  repeal  of  this  law  in  1850  re- 
the  right  to  defend. 

1848  only  operated  upon  the  remedy,  still  leaving  the  contract  void 
:pressly  forfeited;  and  consequently  its  subsequent  repeal,  and  tho 

1  of  the  right  to  defend  did  not  in  any  manner  affect  or  impair  any 
on  of  a  valid  contract. 
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Error  to  the  common  pleas  of  Butler  county,  reserved  in  the 
district  court  in  that  county  for  decision  by  the  supreme  court 
314]  *The  action  below  was  assumpsit  by  the  plaintiff  in  error 
against  the  defendants,  William  Bussell,  James  Benham,  John 
Pauley,  and  Christian  Failor,  on  two  promissory  notes  made  by 
them,  payable  to  the  plaintiff;  one  dated  December  16,  1848,  at 
kiinety  days,  for  $2600,  payable  at  the  Franklin  Branch  Bank  in 
Cincinnati;  the  other  dated  February  15,  1849,  at  ninety  days, 
payable  at  the  Ohio  Life  Insurance  and  Trust  Company  in  Cin- 
cinnati. The  defendants,  Benham,  Pauley  and  Taylor,  pleaded  rum 
assumpsit    The  other  defendant,  Bussell,  was  in  default. 

At  the  February  term,  1852,  of  the  common  pleas  of  Butler 
county,  Bussell,  having  been  called  and  defaulted,  judgment  was 
entered  against  him  by  consent,  the  record  being  in  these  words: 
"  Whereupon,  by  consent  of  the  said  William  Bussell  and  the  said 
plaintiff,  it  is  considered  that  the  said  plaintiff  ought  to  recover  his 
damages  by  reason  of  the  premises ;  and  neither  of  the  parties  re- 
quiring a  jury,  the  court  being  fully  advised  in  the  premises,  do 
assess  the  damages  of  said  plaintiff  against  said  William  Bussell 
to  $3550.  Therefore  it  is  considered  that  the  plaintiff  recover  against 
said  William  Bussell  the  said  sum  of  $3550,  its  damages  aforesaid 
assessed,  and  also  its  costs,  etc.'' 

A  jury  was  then  $worn  to  try  the  issue  joined  between  the  plaintiff 
and  the  other  defendants,  who  found  for  the  defendants,  and  as  to 
them  judgment  was  rendered  against  the  plaintiff ;  to  reverse  which 
the  present  writ  of  error  is  prosecuted. 

In  the  progress  of  the  trial  before  the  jury,  a  bill  of  ejtceptions 
was  tendered  by  the  plaintiff  to  the  rulings  of  the  court,  which  was 
sealed  and  made  part  of  the  record. 

It  appears,  from  the  bill  of  exceptions,  in  substance,  that  the 
plaintiff  gave  the  notes  in  evidence  to  the  jury ;  also,  a  certificate 
by  the  secretary  of  the  board  of  control  of  the  State  Bank  of  Ohio, 
of  the  acceptance  by  members  of  said  board,  representing  more 
than  a  majority  of  the  stock  of  the  State  Bank  of  Ohio,  of  the  first 
four  sections  of  the  "Act  in  relation  to  the  State  Bank  of  Ohio  and 
315]  other  banking  •companies,"  passed  February  24,  1848  (46 
Ohio  L.  d2).  To  which  evidence  it  does  not  appear  that  any  ob- 
jection was  made  by  the  defendants;  and  thereupon  the  plaintiff 
rested. 

It  further  appears  by  the  bill  of  exceptions,  that  the  defendants 
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iled  the  plea,  to  sustain  the  issue  on  their  behalf,  introduced 
M)-defendant,  Russell,  who  was  in  default,  and  against  whom 
lent  had  been  rendered,  as  a  witness,  and  offered  to  prove  by- 
hat  he  was  principal  debtor  in  the  notes,  and  the  other  de- 
its,  so  calling  him,  his  sureties;  and  that  the  notes  were 
and  given  to  the  bank,  for  and  upon  a  usurious  loan  of  money 
)  bank  to  Russell. 

plaintiff  objected  to  the  competency  of  the  witness,  but  the 
ion  was  overruled,  and  the  witness  gave  evidence  to  the  jury 
ig  to  prove  the  transactions  on  which  the  notes  were  given 
isurious.  It  further  appears  from  the  bill  of  exceptions,  that 
fendants  offered  in  evidence  the  deposition  of  John  W.  Ben-  ^ 
teller  in  the  plaintiff's  bank,  also  tending  to  prove  the  trans- 
B  on  which  the  notes  were  founded  usurious ;  to  the  reading 
ich  the  plaintiff  objected ;  but  the  objection  was  overruled, 
le  deposition  read  to  the  jury. 

plaintiff  excepted  to  the  opinions  and  rulings  by  the  court, 
)ve  stated ;  and,  after  the  verdict,  moved  the  court  for  a  new 
imongst  other  reasons  set  forth  in  the  record,  because,  as  was 
id  by  the  plaintiff,  the  court  erred  in  charging  the  jury  "that 
jfense  of  usury  might  be  set  up  to  defeat  the  plaintiff's  right 
)ver  on  the  notes  offered  in  evidence,  and  that  the  testimony 
witnesses,  Benson  and  Russell,  was  competent,"  etc. 
\  now  assigned  for  error : 

?hat  the  court  erred  in  admitting  William  Russell  to  testify 
itness ;  and, 

n  admitting  the  testimony  of  Benson  and  Russell  as  to  the 
ctions  on  which  the  notes  were  founded,  and  in  charging  the 
hat  the  defense  of  usury  could  be  set  up  by  the  defendants  to 
a  recovery  in  this  action. 

nng  &  Hunter,  for  plaintiffs  in  error.  [316 

)a8co  &  Ward,  for  defendants :  Worrall  v,  Jones  and  others, 
y.  Com.  Law,  177;  Willings  v,  Consegua,  1  Pet.  301 ;  16  Pick. 
[2  Eng.  Com.  Law,  988;  42  Ohio  Laws,  72;  FuUerton  v. 
United  States,  1  Pet.  616 ;  Bank  of  Chillicothe  v.  Swayne,  8 
287 ;  Bank  United  States  v.  Owens,  2  Pet.  627. 

TJET,  J.  The  questions  presented  in  this  case  are  correctly 
in  the  printed  argument  of  counsel  for  the  plaintiff  in  error 
irst,  Whether  William  Russell  was  a  competent  witness  to  ho 
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isalled  in  behalf  of  his  co-defendant?  Second,  Whether  the  defense 
of  usury  could  be  set  up  in  the  case?  But  they  are  incorrect  la 
Baying  the  *^  jury  was  sworn  to  assess  the  damages  on  the  de&ult 
of  the  defendant,  Eussell,  and  to  try  the  issue  joined  on  the  plea  of 
the  other  defendants."  On  the  contrary,  it  appears  by  the  record, 
that  Eussell  made  default,  **  whereupon,  by.  consent  of  the  said 
Wm.  Eussell  and  the  said  plaintiff,  it  is  considered  that  the  said 
plaintiff  ought  to  recover,  etc. ;  and  neither  party  requiring  a  jury, 
the  court  assess  the  damages  against  him  at  $3550,  for  which  judg- 
ment was  rendered,  and  thereupon  came  a  jury  to  try  the  issue 
joined  between  the  plaintiff  and  the  other  defendants." 

I.  This  being  the  position  of  Eussell,  at  the  time  he  was  called  a» 
a  witness,  it  becomes  wholly  unnecessary  to  consider  the  regularity 
of  the  judgment  obtained  against  him.  The  plaintiffs  can  not 
object  to  it,  for  it  was  taken  at  their  instance ;  nor  can  Eussell,  for 
it  was  taken  by  his  consent;  volunti  nonfit  injuria.  Under  these 
circumstances,  was  he  a  competent  witness  upon  the  trial  of  the 
issue  to  which  he  was  not  a  party?  It  is  not  to  be  denied  that  this 
has  been  considered  very  much  of  a  vexed  question  in  courts  pro- 
ceeding upon  common  law  principles  alone.  The  elementary  book& 
upon  evidence  generally  lay  down  the  doctrine  of  exclusion ;  and 
cite,  in  its  support,  the  cases  of  Mant  v,  Mainwaring,  8  Taunt.  139, 
and  Brown  v.  Brown,  4  Taunt.  752. 

317]  *But  if  these  writers  have  drawn  the  correct  conclusion 
from  these  cases,  it  is  very  clear  that  their  authority  has  been  very, 
much  shaken,  if  not  entirely  overthrown  by  more  recent  cases  in 
England. 

In  the  case  of  Worral  v.  Jones,  7  Bing.  395,  which  was  an  action 
on  a  bond,  the  principal  suffered  judgment  by  default,  and  was  ad- 
mitted as  a  witness  for  the  plaintiff  against  the  other  defendant,  his 
surety;  ho  having  no  interest  in  the  event.  Chief  Justice  Tindal  re- 
marks :  No  case  has  been  cited,  nor  can  any  be  found  in  which  a  wit- 
ness has  been  refused  upon  the  objection,  in  the  abstract,  that  he  was 
a  party  to  the  suit ;  on  the  contrary,  many  have  been  brought  for 
ward  in  which  parties  to  the  suit,  who  have  suffered  judgment  by 
default,  have  been  admitted  as  witnesses  against  their  own  interest, 
and  the  only  inquiry  seems  to  have  been,  in  a  majority  of  the  cases, 
-whether  a  party  called  was  interested  in  the  event  or  not. 

The  direct  question  here  made  was  involved  in  that  case ;  since^ 
272 


Digitized  by  V:iOOQIC 


:'^ 


^V'^I 


JANUAJRY  TERM,  1853.  31$ 

Preble  County  Bank  v.  Russell  et  ftl. 

if  the  witness  was  not  admissible  for  the  co-defendant,  he  was  not 
admissible  against  him.     1  Greenleaf  s  Et.  399. 

This  case  was  reviewed,  and  the  question  again  considered,  in  the 
case  of  Pipe,  Ad'mr.  v.  Steele,  42  B.  C.  L.  888.  Harvey  &  Steele 
were  defendants;  Harvey  suffered  judgment  by  default,  Steele 
pleaded ;  the  action  was  assumpsit ;  Harvey  was  tendered  as  a  wit- 
fiesB  and  admitted.  The  case  was  reserved  upon  this  point :  Lord 
Denman,  O.  J.,  remarked :  ^<  The  objection  that  he  is  a  party  to  the 
record  which  prevailed  in  Brown  v.  Brown,  and  Mant  v.  Mainwar- 
ing,  has  been  deliberately  overruled  in  Worral  v,  Jones,  a  case  of 
great  authority,  in  which  the  Lord  Chief  Justice  Tindal  gave  the 
unanimous  judgment  of  the  common  pleas,  that  a  party  to  the 
record  may  be  examined  as  a  witness,  provided  he  be  disinterested . 
we  are  to  decide,  therefore,  whether  such  a  defendant  is  disin- 
terested." 

Again,  in  61  E.  G.  L.  24,  the  action  was  upon  a  joint  contract 
against  one  of  the  contractors ;  there  being  no  plea  in  abatement, 
it  was  held  that  a  co-contractor  against  *whom  a  previous    [318  ^fi*^ 

judgment  had  been  reversed  upon  the  same  cause  of  action  was  a 
competent  witness  for  the  plaintiff." 

These  decisions  were  based  upon  the  common  law,  and  were  not 
influenced  or  affected  by  any  recent  statute. 

They  very  conclusively  show  that  the  ground  of  exclusion  in  the 
English  courts,  at  this  time,  arises  alone  from  interest  in  the  event. 
Entirely  consistent  with  this,  is  the  case  of  Willings  v,  Consegua,  1  . '  '^ 

Pet.  301,  where  Judge  Washington  remarks :  "The  general  rule  of  .J 

law  certainly  is  that  a  party  to  a  suit  can  not  be  a  competant  wit-  v^ 

ness.    But  it  is  equally  so  that  the  interest  which  that  party  has  in  ^u^ 

the  event  of  the  suit,  both  as  to  costs,  and  the  subject  in  dispute,  '   '  V? 

lies  at  the  foundation  of  the  rule ;  and  when  that  interest  is  re-  J 

moved,  the  objection  ceases  to  exist."  ^ 

It  is,  however,  but  candid  to  state  that  several  American  cases,  ',^ 

following  the  older  English  authorities,  can  be  found  in  which  the  ^ 

exclusion  is  placed  upon  broader  ground,  and  supposed  to  arise  from  ;^ 

considerations  of  policy.  'H 

An  examination  of  the  reasons  for  the  rule,  and  the  exceptions 
to  its  operation,  as  stated  by  Mr.  Greenleaf,  will  show  that  in  its  'i 

utmost  rigor  it  could  not  avail  in  the  present  case.    This  author, 
after  stating  the  general  rule  to  be  "  that,  when  the  suit  is  ended  j 

as  to  one  of  several  defendants,  and  he  has  no  direct  interest  in  its  ^ 
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event  as  to  the  others,  he  is  a  competent  witness  for  them,  his  own 
fate  being  at  all  events  certain,"  proceeds  to  say :  In  actions  on  con- 
tracts, the  operation  of  this  rale  is  generally  excluded ;  for  the  con- 
tract being  laid  jointly,  the  judgment  by  default  against  one  of  sev- 
eral defendants  will  operate  against  him  only  in  the  event  of  a 
verdict  against  the  others."    1  Oreenl.  Ev.  sec.  356. 

Eat  certainly  this  reason  can  have  no  application  where  a  judg- 
ment is  actually  entered  by  his  consent,  thereby  precluding  him 
from  ever  disturbing  it.  His  fate  is  then,  "  at  all  events  certain,'* 
whatever  may  be  the  result  as  to  his  co-defendants.  He  then  comes 
fully  within  the  reason  given  for  the  exception  laid  down  in  the 
319]  same  section,  where  one  of  'several  defendants  pleads  a  mat- 
ter of  personal  discharge,  and  the  plaintiff,  as  to  him,  enters  a  nolle 
prosequi.  In  such  case,  it  is  said,  "  such  defendant  is  no  longer  a 
party  upon  the  record,  and  is  therefore  competent  as  a  witness  if 
not  otherwise  disqualified." 

That  Bussell  had  no  interest  in  the  event,  or,  if  any,  that  it  was 
adverse  to  the  parties  calling  him,  seems  to  us  very  evident.  His 
own  liability  was  already  fixed,  and  could  be  neither  enlarged  nor 
diminished.  If  anything  favorable  to  himself  could  have  been 
affected  by  his  testimony,  it  would  have  been  by  denying  himself 
to  have  been  principal  in  the  obligation,  and  charging  his  co-defend- 
ants, so  as  to  have  forced  contribution  from  them.  But  whether 
interested  or  not  is  entirely  immaterial  if  he  was  no  longer  a  party 
to  the  action,  within  the  meaning  of  our  act  to  improve  the  law 
of  evidence.  And  we  are  of  opinion  he  was  not.  This  construc- 
tion of  that  act  is  not  only  consistent  with  its  language,  but  is  in 
'  harmony  with  the  general  policy  of  our  legislation,  which  has,  from 
time  to  time,  abrogated  the  common  law  rules  of  exclusion,  until 
scarcely  any  remain. 

II.  If  the  evidence  given  was  admissible,  it  is  not  denied  that  a 
case  of  usury  was  made,  and  the  jury  so  found.  But  it  is  insisted 
that  this  defense  could  not  be  made.  This  position  is  based  upon  the 
4th  section  of  the  act  of  the  24th  of  February,  1848,  by  which  it 
was  provided  that  the  forfeiture  specified  in  the  61st  section  of  the 
act  to  organise  the  State  Bank,  etc.,  should  "only  be  established  by 
An  action  in  the  name  of  the  person  or  persons  from  whom  the  illegal 
interest  has  been  taken ;  and  the  amount,  when  recovered,  shall 
go  to  the  use  of  common  schools  of  the  proper  county."  46  Ohio 
li.  92. 
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This  section  of  the  act  of  1848  was  repealed  by  the  first  section 
of  an  act  passed  March  19, 1850, 48  Ohio  L.  35,  and  the  61st  section 
of  the  hank  law,  so  far  as  it  might  have  been  repealed  by  the  act 
of  1848,  was  revived.  Between  the  enactment  and  repeal  of  the 
act  of  1848,  the  notes  sued  npon  .*in  this  case  were  given ;  [330 
although  the  salt  was  not  commenced  until  some  time  after  the 
repealing  act  was  passed.  It  is  claimed  that  the  act  of  1848  entered 
into  and  made  a  part  of  the  contract  between  the  parties  at  the 
time  it  was  made,  and  conld  not  be  changed  by  subsequent  legisla- 
tion, without  impairing  its  obligation. 

Whether  this  position  is  tenable  or  not  must  depend  upon  the 
question  whether  this  law  affected  the  contract  or  only  the  remedy. 
It  is  certain  the  legislature  had  no  power  to  make  a  contract,  legal 
when  made,  illegal  by  subsequent  legislation;  and  equally  certain 
that  the  remedy  merely,  for  the  enforcement  of  prior  as  well  as 
sabsequent  contracts,  is  at  all  times  subject  to  its  control.  The 
plaintiff  is  bound  to  establish  the  existence  of  a  valid  contract  of 
binding  obligation  as  an  indispensable  predicate  upon  which  to 
fonnd  the  claim  that  its  obligation  has  been  impaired.  If  there 
was  DO  contract,  or,  what  is  the  same  thing,  only  a  void  one,  there 
was  no  obligation  to  be  impaired. 

Independently  of  the  statute  of  1848,  it  will  be  readily  admitted 
.that  these  notes  were  illegal  and  void.  The  bank  was  expressly  lim- 
ited by  its  charter  to  six  per  cent,  interest ;  and  if  the  charter  had 
been  silent,  as  to  the  effect  of  taking  more,  the  leading  cases  of  the 
Bank  of  the  United  States  v.  Owens,  2  Pet.  527,  and  Bank  of  Chil- 
iicothe  V.  Swayne,  8  Ohio,  277,  followed  and  approved  in  many 
later  cases  in  this  state,  would  fully  warrant  the  conclusion  that 
the  notes  were  void  for  want  of  corporate  power  in  the  bank  to 
enter  into  such  a  contract. 

The  6l8t  section  of  the  bank  law  also  expressly  declares,  that 
"the  knowingly  taking,  reserving,  or  charging,  on  any  debt  or 
demand  made  payable  to  such  company,  of  a  rate  of  interest 
greater  than  that  allowed  by  this  section,  shall  be  held  and 
adjudged  a  forfeiture  of  such  debt  and  demand."    43  Ohio  L.  49. 

•Whether  this  section  was  intended  to  do  more  than  affirm  [321 
the  judicial  doctrine  already  established,  it  is  unnecessary  to  say :  it 
certainly  can  not  be  held  to  do  less,  and  give  it  any  effect  whatever. 
Whether,  therefore,  these  notes  are  considered  upon  general  princi- 
pleas,  or  upon  the  express  provisions  of  the  charter  of  the  bank. 
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they  must  be  regarded  as  illegal  and  void ;  being  made  by  a  cor« 
poration  not  only  without  authority  of  law,  but  in  positive  viola- 
tion of  it. 

The  act  of  1848  did  not  attempt  to  authorize  or  legalize  such  con- 
tracts. It  still  left  them  illegal,  void,  and  expressly  forfeited  as  be- 
fore. Indeed,  the  whole  provision  is  predicated  upon  the  assump- 
tion that  the  debt  or  demand  is  forfeited  \  and  it  then  proceeds  ta 
provide  in  what  manner  the  forfeiture  shall  be  established  and  what 
disposition  shall  be  made  of  the  amount.  Fairly  construed,  it  took 
away  or  suspended  the  right  to  establish  the  illegality  and  conse- 
quent forfeiture,  by  way  of  defense  to  an  action  brought  upon  the 
contract,  which  would  leave  the  fund  in  the  hands  of  the  debtor  ^ 
and  authorized  its  establishment  only  in  an  action  brought  against 
the  bank,  and  gave  the  fund  recovered  to  the  use  of  the  common 
schools.  In  other  words,  the  facts  which  establish  the  illegality  and 
work  the  forfeiture  shall  not  be  shown  by  defense,  but  by  action. 
The  forfeiture,  when  established,  shall  not  inure  to  the  benefit  of 
the  debtor,  but  to  the  use  of  common  schools. 

In  all  this  it  is  impossible  to  see  more  than  a  modification  of  th& 
machinery  by  which  the  same  end  is  attained.  No  right  of  the 
bank  was  affected  by  the  repeal  of  this  act;  for  neither  thfis  act  nor 
the  charter  recognized  the  bank  as  having  any  rights,  growing  out 
of  such  a  contract,  to  be  affected.  The  illegal  act  done,  the  penalty, 
a  forfeiture,  immediately  ensued  under  either.  The  bank  had  na 
right  to  any  part  of  the  money  evidenced  by  such  a  contract.  Be- 
fore the  act  of  1848  it  could  not  legally  come  into  their  hands; 
after  that  act,  if  it  came  into  their  hands,  they  could  not  for  a 
322]  ^moment  legally  hold  it.  We  are,  therefore,  clearly  of  the 
opinion  that  the  act  of  1848  operated  only  upon  the  remedy ;  and 
after  its  repeal,  is  to  be  regarded  as  though  it  had  never  existed,  in 
respect  to  proceedings  afterwards  had.  What  is  the  consequence  ? 
The  plaintiff  sued  upon  void  obligations.  The  defendants,  no  longer 
under  disability  to  do  so,  offered  to  show,  and  did  show,  the  fact. 
This  constituted  a  perfect  defense,  and  the  court  of  common  pleas 
did  right  in  giving  it  effect. 

Judgment  affirmed. 
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The  Gohmissionebs  of  Putnam  County  v.  The  Auditor  of 
Allen  Countt. 

IVliere  the  legislature  has  erected  a  new  county  out  of  territory  formerly  be- 
longing to  other  counties,  and,  to  compensate  such  counties  for  the  loss  of 
territory  occasioned  by  the  erection  of  the  new  county,  has  added  territory 
to  them  from  adjoining  counties,  it  is  competent  for  the  legislature  to  pro- 
vide that  the  county  receiving  the  accession  of  territory  shall  pay  an  equita- 
ble proportion  of  the  indebtedness  of  the  county  from  which  such  territory 
has  been  taken ;  and  the  provision  of  the  statute  creating  the  county  of 
Auglaize,  which  requires  Allen  county  to  pay  a  portion  of  the  debts  of 
Putnam  county,  is  valid. 

Mandamus  will  not  lie  to  compel  the  auditor  of  a  county  to  draw  an  order  on 
the  treasurer  of  the  county  where  the  auditor  has  not  the  right  to  fix  the 
amount  to  be  drawn  for,  unless  such  amount  has  been  ascertained  and  liqui- 
dated. 

"Where  the  auditor  has  not  the  power  to  fix  the  sum  for  which  the  county  is  to 
be  chargeable,  he  can  not,  by  any  admission,  in  a  proceeding  by  mandamus, 
bind  the  county,  in  reference  to  the  amount  of  liability^ 

This  is  an  application  for  the  allowance  of  a  peremptory  manda- 
mas  to  the  auditor  of  Allen  county,  requiring  him  to  draw  an  order 
on  the  treasurer  of  that  county  for  the  payment  of  a  portion  of  the 
indebtedness  of  Putnam  county.  Gfhe  obligation  to  pay  this  in- 
debtedness, is  claimed  to  hat^e  been  imposed  upon  Allen  county  by 
the  provisions  of  the  act  *to  erect  the  county  of  Auglaize,  [323 
46  Ohio  Local  Laws,  128.  The  alternative  writ  was  allowed  by  the 
late  supreme  court  on  the  circuit,  to  which  the  auditor  of  Allen 
made  return.  Subsequently  the  return  was  amended  so  as  to  pre- 
sent for  determination  the  single  question  of  the  constitutionality 
of  the  act  before  referred  to.  The  case  is  fully  stated  in  the  opinion 
•of  court. 

McEenzie  <£?  NicholUy  for  relators. 

Bose^  for  defendant. 


Caldwsll,  J.  The  controversy  in  this  case  arises  in  reference 
to  a  claim  set  up  by  Putnam  county  against  Allen  county  for  a 
Bum  of  money,  which,  it  is  claimed,  is  due  from  Allen  to  Putnam 
<x)untj,  by  virtue  of  the  provisions  of  the  statutes  creating  the 
<x>nDty  of  Auglaize.     A  large  portion  of  the  territory  of  Allen 
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county  was  taken  for  tho  purpose  of  erecting  the  new  county  of 
Auglaize ;  and  in  order  to  compensate  Allen  county  for  the  terri- 
,  tory  thus  lost,  a  portion  of  Putnam  county  was  added  to  Allen. 
The  county  of  Putnam  was  largely  indebted  at  the  time.  And,  in 
order  to  enable  Putnam  county  to  retain  her  capacity  to  pay  off  her 
debt,  and  to  do  justice  in  the  premises,  the  legislature  provided  as 
follows :  "  That  the  commissioners  of  the  counties  of  Allen  and 
Putnam  shall  meet  on  or  before  the  first  Monday  of  April  next,  or 
within  sixty  days  thereafter,  and  ascertain  and  determine  the 
amount  of  the  public  debt  of  Putnam  county,  exclusive  of  that  for 
the  surplus  revenue  loaned  to  said  county,  and  the  proportion 
which  the  value  of  the  taxable  lands  set  off  by  this  act  to  the  county 
of  Allen  from  the  county  of  Putnam  bears  to  the  value  of  the  tax- 
able lands  by  this  act  remaining  in  Putnam  county  ;  and  hereafler 
each  year,  until  the  public  debt  aforesaid  shall  be  paid  off  and  dis- 
charged, there  shall  be  paid  out  of  the  treasury  of  Allen  county^ 
upon  the  order  of  the  auditor  thereof,  to  the  treasurer  of  Putnam 
county,  a  sum  which  shall  bear  the  same  proportion  to  the  amount 
raised  in  that  year  by  Putnam  county  for  the  payment  of  the  debt 
334]  aforesaid,  as  the  value  of  the  ^taxable  lands  so  set  off  as  afore- 
said, bears  to  that  of  those  so  as  aforesaid  remaining  in  Putnam 
county ;  and  the  same  shall  be  applied  to  the  extinguishment  of 
said  debt,  and  to  no  other  purpose ;  and  it  shall  be  the  duty  of 
the  commissioners  of  Allen  county  to  levy  a  sufficient  tax  to  raise 
said  sum."    46  Ohio  L.  L.  128,  sec.  12. 

Within  the  time  prescribed  by  the  statute,  the  commissioners  of 
Putnam  county  met  at  Kalida,  having  notified  the  commissioners 
of  Allen  county  of  the  meeting.  The  commissioners  of  Allen, 
county  failed,  and  refused  to  attend.  The  commissioners  of  Put- 
nam county  proceeded  to  ascertain  the  debt  of  Putnam  county,  and 
found  that  it  amounted  to  over  $10,000 ;  and,  in  accordance  with 
the  rule  laid  down  in  the  statute,  made  a  computation  of  what 
amount  of  this  debt  should  be  liquidated  by  Allen  county.  For 
the  year  1849,  Putnam  county  collected  by  tax  $860.20,  and  paid 
off  that  amount  of  the  debt.  This  required  of  Allen  county,  ac- 
cording to  the  computation  made  as  above  to  pay  as  her  proportion 
to  the  county  of  Putnam,  $330.  A  demand  was  made  on  the  audi- 
tor of  Allen  county  to  draw  an  order  in  favor  of  Putnam  county 
for  that  amount ;  this  be  refused  to  do.  On  application  to  the  su* 
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preme  coart  on  the  circait,  an  alternative  mandamus  was  granted 
to  the  auditor  of  Allen  county. 

The  auditor  answered,  assigning  various  reasons  why  a  peremp* 
tory  mandamus  should  not  issue.  All  these  reasons  have,  by  an 
agreement  of  counsel,  been  withdrawn,  except  one,  which  is  that 
the  law  under  which  this  claim  arises  is  unconstitutional. 

It  has  been  substantially  agreed  that  all  the  facts  alleged  by  tho 
plaintiff  shall  be  taken  as  true.    Is  the  law  constitutional? 

Under  the  constitution  of  1802,  in  existence  when  these  proceed- 
ings were  had,  it  was  always  supposed  that  the  legislature  had 
power  to  erect  new  counties  out  of  those  already  established,  only 
limited  by  the  provision  that  required  all  of  the  counties  to  be  of  a 
825]  certain  extent  of  territory,  and,  as  *a  consequence  of  the  ex- 
ercise of  this  power,  justice  frequently  required  that  an  adjustment 
of  the  property  and  liabilities  of  the  counties  out  of  which  the  new 
county  was  formed,  should  be  made.  Counsel  have  not  referred  us 
to  any  provision  of  the  constitution  that  has  been  violated  by  such 
action,  and  we  are  unable  to  discover  any.  It  has  been  often  said 
that  this  power  of  the  legislature,  in  making  new  counties,  has  been 
much  abused,  and  we  think  it  likely  that  it  has  been  ;  but  this  does 
not  affect  the  constitutional  right  to  exercise  the  power.  We  sup- 
pose that  the  legislatare  had  the  power  to  make  new  counties,  and 
that,  in  the  exercise  of  such  power,  they  were  frequently  required 
to  make  provision  for  adapting  the  liability  of  the  counties  affected 
by  such  change  to  the  new  state  of  things. 

It  is  said,  however,  that  this  law  is  unjust  towards  the  old  part 
of  Allen  county.  Now,  as  between  Allen  and  Putnam  counties,  if 
Allen  received  about  one-third  of  Putnam  county,  Putnam  would, 
in  that  proportion,  be  less  able  to  pay  her  debts ;  and  Allen,  by  the 
accession,  would  be  more  able  to  pay  her  own  debts  and  expenses, 
and  could  without  loss  from  the  change  pay  a  portion  of  the  debt 
of  Putnam  county,  and  justice  required  that  she  should  do  it. 

But  whether  she  was  required  to  pay  more  than  her  share,  we 
have  not  the  means  of  accurately  ascertaining.  Nor  is  it  important 
in  the  present  controversy  ;  for  if  the  legislature,  in  the  exercise  of 
a  constitutional  power,  were  mistaken  in  judgment,  it  would  not 
render  their  act  unconstitutional  or  void.  We  have  no  doubt  that 
the  law  is  constitutional  and  valid.  This  disposes  of  the  main  con- 
troversy between  the  parties. 

A  question,  however,  arises,  Whether  this  court,  under  the  cir- 
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cumstances,  can  compel  the  auditor  of  Allen  county,  by  mandamus, 
to  issue  the  order  for  the  amount  claimed  by  Putnam  county? 
The  auditor  of  a  county  is  a  ministerial  officer,  except  in  such 
special  cases  as  the  legislature  may  clothe  him  with  discretionary 
powers.  .  The  county  commissioners  are  the  general  legal  repre- 
326]  sentatives  of  the  county.  *In  this  particular  instance,  the 
auditor  had  no  authority  in  determining  the  amount  that  was  to  be 
paid  by  Allen  county  j  he  was  merely  to  draw  an  order  for  such 
amount  as  should  be  determined  on  by  the  commissioners  of  the 
two  counties.  The  amount  to  be  paid  has  never  been  decided  in 
the  way  provided  for  by  the  statute.  On  the  refusal  of  the  com- 
missioners of  Alien  county  to  meet  with  those  of  Putnam  county, 
and  to  fix  the  amount,  a  right  of  action  accrued  to  Putnam  county  to 
recover  from  Allen  such  amount  as  might  be  found  due,  under  the 
rule  of  computation  laid  down  in  the  statute. 

No  provision  is  made  for  the  commissioners  of  Putnam  county" 
alone  fixing  the  amount.  So  that  Allen  county  is  not  bound  by  the 
assessment  thus  made,  although  she  is  bound  to  pay  so  much  as 
might  be  found  due  in  an  appropriate  action.  If  the  amount  were 
fixed  in  the  mode  contemplated  in  the  statute,  or  if  it  were  liqui- 
dated by  judgment,  mandamus  would  be  the  proper  remedy  to  com- 
pel the  auditor  to  perform  the  ministerial  act  of  drawing  the  order; 
but  until  the  amount  is  thus  liquidated,  we  think  the  auditor  can 
not  be  compelled  to  act ;  the  time  for  his  action  has  not  arrived. 
It  is  true  that  no  objection  is  taken  in  this  proceeding  to  the 
amount ;  it  is  admitted  that  the  indebtedness  of  Putnam  county  is 
truly  stated,  and  that  the  sum  that  Allen  county  was  to  pay,  was 
assessed  in  the  manner  and  at  the  time  claimed  by  plaintiff;  but  it 
is  not  clearly  admitted  to  be  the  true  liability  of  Alien  county ;  but 
even  if  it  were,  the  auditor,  having  no  right  to  fix  the  amount, 
could  not,  as  we  think,  bind  the  county  by  any  admission.  The 
action  of  the  auditor,  in  this  matter  being  merely  ministerial,  we 
think  that  mandamus  will  not  be  against  him  for  refusing  to  act 
until  the  amount  is  legally  assessed.  This  principle  is  clearly 
recognized  in  the  case  of  Burnet  v.  The  Auditor  of  Portage  Co.,  12 
Ohio  57.  The  application  of  a  peremptory  mandamus  will  there- 
fore be  refused,  and  the  writ  dismissed. 

Peremptory  mandamus  refused, 
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The  right  of  contribution  among  Bureties  is  founded,  not  in  the  contract  of 
saretyship,  bat  is  the  result  of  a  general  equity  which  equalizes  burdens 
and  benefits ;  and  the  common  law  which  has  adopted  and  given  effect  t* 
this  equitable  principle,  by  an  action  upon  an  implied  assumpsit,  only 
allows  the  action  where  there  is  a  just  and  equitable  ground  for  contri- 
bution. 

Where  a  surety  has  voluntarily  paid  money  on  a  void  note  or  obligation,  he 
can  not  maintain  an  action  against  his  co-surety  for  contribution. 


Writ  of  error  to  reverse  the  judgment  of  the  court  of  common 
rpleas,  reserved  in  the  district  court  for  the  county  of  Warren. 

The  original  action  was  assumpsit,  instituted  in  the  common 
.pleas  in  November,  1850,  for  contribution  on  account  of  money  paid 
by  the  plaintiff  as  co-surety  with  the  defendant.  Plea,  non  assumpsit 
The  intervention  of  a  jury  being  waived  and  the  cause  submitted, 
the  court  found  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial,  which  motion  was  overruled  and  judgment  rendered  against 
the  plaintiff.  A  bill  of  exceptions  was  taken  to  the  ruling  of  the 
-court,  from  which  it  appears: 

That  on  the  1st  day  of  February,  1849,  William  Russell,  J.  Van 
JHarlington,  John  S.  Bnssell,  and  Christian  Failor  executed  their 
Joint  and  several  promissory  note  for  one  thousand  dollars,  payable 
ninety  days  after  its  date,  to  the  Preble  County  Branch,  in  Eaton, 
of  the  State  Bank  of  Ohio,  at  the  Ohio  Life  Insurance  and  Trust 
Company,  Cincinnati.  On  this  note  William  Bussell  was  the  prin- 
cipal, and  the  other  above-named  makers  were  sureties.  The  note 
was  discounted  for  William  Bussell,  and  the  proceeds  applied  for 
h\H  benefit.  On  the  19th  of  May,  1849,  the  note  was  protested  for 
non-payment.  Shortly  after  the  discount  of  the  note,  William 
Bussell  failed  ;  and  on  the  5th  of  March,  1849,  John  B.  Bussell, 
the  plaintiff,  executed  a  mortgage  on  certain  real  estate  in  Middle- 
town,  Butler  county,  Ohio,  to  the  Preble  Branch  Bank,  to  secure 
the  payment  of  this  and  also  another  *note ;  and  on  the  19th  [9gg 
of  April,  1850,  paid  to  said  branch  bank  $700,  in  full  for  the  note 
nbove  described,  and  at  the  same  time  satisfied  the  residue  of  the 
mortgage.  And  this  suit  was  brought  to  recover  Taylor's  propor- 
tion of  the  $700.    Prior  to  the*  commencement  of  the  suit  the 
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plaintiff  called  on  the  defendant,  presented  the  note  and  protest^ 
informed  him  of  the  payment,  and  demanded  contribution,  which 
the  defendant  refused  to  make.  It  appears,  from  the  testimony  of 
an  agent  of  the  branch  bank,  that,  when  the  note  was  discounted,, 
interest  at  the  rate  of  six  per  cent,  per  annum  was  reserved  or 
taken  thereon  by  the  branch  bank  in  advance ;  and  that,  in  addition 
to  such  interest,  the  further  sum  of  three-fourths  of  one  per  cent, 
on  the  amount  of  said  note  was  reserved  on  the  alleged  ground  of 
a  charge  for  exchange,  and  the  trouble  and  expense  of  collecting 
and  remitting  the  funds  when  collected  from  Cincinnati  to  Eaton. 
It  further  appears  that,  at  tiie  time  of  the  discount  of  the  note,  the 
rate  of  exchange  between  Eaton  and  Cincinnati  was  in  favor  of  the 
latter  place  ;  also,  that  the  plaintiff  had  notice  of  the  reservation 
l>y  the  branch  bank  of  the  three-fourths  of  one  per  cent,  over  and 
above  the  six  per  cent,  interest  before  the  payment  of  the  note.  It 
doef<  not,  however,  appear  by  any  direct  proof  that  he  had  knowl- 
edge of  this  fact  at  the  time  of  the  execution  of  the  mortgage  afore- 
said. 

6^.  J.  &  J.  Jf.  Smith,  for  plaintiff. 

Ward,  for  defendant. 


^'1'^ 


Bartlet,  C.J.  The  errors  assigned  in  this  case  are  substantially 
the  following : 

1.  That  the  court  erred  in  holding  that  the  note  was  void,  and 
that  the  payment  of  the  same  by  the  plaintiff  gave  him  no  right 
of  action  against  the  defendant  for  contribution. 

2.  That  the  court  erred  in  overruling  the  motion  for  a  new^ 
trial,  etc. 

Two  questions  are  here  presented  for  determination : 

1.  Was  the  note  void  on  the  ground  of  usury? 
829]    2.  *Can  a  surety  on  a  promissary  note  which  is  absolutely 
void  by  the  voluntary  payment  thereof,  entitle  himself  to  contribu- 
tion against  the  co-surety? 

The  first  question  has  been  determined  in  the  affirmative  by  ad- 
judications already  made  in  this  state.  See  the  case  of  the 
Preble  Branch  of  the  State  Bank  of  Ohio  v,  William  Eussell  and 
others,  ante,  p.  313 ;  also  Chillicothe  Bank  v.  Swayne,  8  Ohio,  257  *^ 
Creed  r.  The  Commercial  Bank  of  Cincinnati,  11  Ohio,  489 ;  The 
Miami  Exporting  Compamy  v,  Clark,  13  Ohio,  1 ;  Commercial  Bank 
V.  Beed,  11  Ohio,  498 ;  United  States  Bank  v.  Owens,  2  Pet.  538. 
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The  second  qaeetion  is  one  which  does  not  appear  to  have  been 
very  frequently  presented  for  adjudication. 

The  right  of  contribution  among  sureties  is  founded  not  in  the 
conta*act  of  suretyship,  but  is  the  result  of  a  general  principle  of 
equity  which  equalizes  burdens  and  benefits.  The  common  law 
has  adopted,  and  given  effect  to  this  equitable  principle  on  which 
a  surety  is  entitled  to  contribution  from  his  co-surety.  This  equi- 
table obligation  to  contribute  having  been  established,  the  law 
raises  an  implied  assumpsit  on  the  part  of  the  co-surety,  to  pay  his 
share  of  the  loss  resulting  from  a  concurrent  liability  to  pay  a  com- 
mon debt.  This  jurisdiction,  by  an  action  at  law,  is,  therefore,  re- 
sorted to,  when  the  case  is  not  complicated ;  and  the  more  exten- 
sive and  efScient  aid  of  a  court  of  equity  is  thus  rendered  unneces- 
sary. It  follows  that  this  action  can  only  be  sustained  where  there 
exists  a  just  and  equitable  ground  for  contribution. 

A  contract  of  suretyship  is  accessory  to  an  obligation  contracted 
by  another  person,  either  contemporaneously,  or  previously,  or  sub- 
sequently. It  is  of  the  essence  of  the  contract,  that  there  be  a  sub- 
sisting valid  obligation  of  a  principal  debtor.  Without  a  principal, 
there  can  be  no  accessory ;  and  by  the  extinction  of  the  former, 
the  latter  becomes  extinct.  This  results  from  the  nature  of  the  ob- 
ligation of  suretyship.  Burge  on  Suretyship,  3,  6  ;  Theobald  on 
Prin.  and  Surety,  2. 

*It  would  seem  to  follow,  from  the  very  nature  of  the  un-  [330 
dertaking,  that  if  the  principal  contract  is  absolutely  void,  the  ob- 
ligation of  the  surety  would  likewise  be  void.  But  it  is  said,  that 
where  the  contract  of  the  principal  debtor  is  only  viodable  on  ac- 
count of  incapacity  or  otherwise,  and  the  person  undertaking  as 
surety  contracted  with  a  knowledge  of  the  incapacity  or  other  cause 
making  the  principal  obligation  voidable,  he  must  be  understood 
as  incurring  not  merely  a  collateral  but  a  principal  obligation. 
How  far  this  may  extend,  as  between  surety  and  principal,  it  is 
not  necessary  here  to  inquire  \  but  there  seems  to  be  sound  reason 
in  the  doctrine,  that  where  the  surety  has  knowledge  of  that  which 
amounts  to  a  valid  defense  for  him  against  the  creditor,  he  is  bound 
either  to  avail  himself  of  it,  or  to  give  notice  to  the  principal  debtor, 
so  as  to  enable  him  to  set  up  the  defense  ;  and  in  default  of  doing 
either,  he  would  be  deprived  of  recourse  against  the  principal. 
Burge  on  Suretyship,  367. 

The  utmost  extent  to  which  a  surety,  who  has  made  payment 
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[)gation  to  the  rights  of  the  creditor,  so  that  he 
the  debtor  in  the  same  degree  as  the  creditor 
f  he  had  not  been  paid.  Where,  therefore,  a 
lO  remedy  against  the  principal,  he  clearly  could 
lis  co-surety,  against  whom  he  would  have  lees 

the  nature  of  the  contract  of  suretyship,  to  what 
n  was  the  plaintiff  entitled  in  this  case  against 

claim  set  up  by  the  branch  bank  was  absolutely 
[lave  acquired  no  validity  from  the  execution  of 
9  plaintiff  before  he  had  notice  of  the  usury,  es- 
he  defendant.  And  it  appears  that  the  plain- 
Df  the  usury  before  he  paid  the  debt.  With  what 
;an  the  plaintiff,  who  was  not  bound  himself  by 
a  void  note,  claim  to  impose  an  obligation  upon 
J  co-surety,  who  was  under  no  obligation  before, 
table  ?  Had  the  creditor  instituted  a  suit  on 
inst  the  defendant,  his  *remedy  was  clear  and 
could  not  certainly  have  been  deprived  of  his 
y  the  voluntary  act  of  the  plaintiff.  This  is 
lere  an  implied  assumpsit  could  have  been  raised 
for  contribution. 

I  down  in  the  case  of  Skillin  v.  Merrill,  16  Mass. 

e  in  point  in  this  case,  and  fatal  to  the  plain- 

And  it  is  not  shaken  by  the  case  of  Ford  t;. 

and  the  case  decided  upon  its  authority,  of 
\  Ala.  780,  to  which  reference  has  been  made, 
are  not  strictly  analogous  to  the  present  one. 
)f  justice  or  sound  reason  can  a  surety,  by  vol- 
riey  on  a  void  note,  impose  an  obligation  upon 
ribution. 

Judgment  affirmed. 


Bhsplsb  t;.  William  F.  Dewet. 

'}%  makes  applicable  to  the  courts  under  the  present  con- 
lies  provided  by  the  act  of  March  21, 1845,  *'  to  regulate 
Judicial  courts." 
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The  issuing  of  a  writ  of  error,  under  the  sixth  section  of  the  act  of  Mfirch  12, 
1845,  is  not  inconsistent  with  the  legislation  under  the  present  constitutioo, 
and  may  be  done  as  of  course. 

Ebbob  to  the  district  court  in  Wood  county. 
Spink  &  Murray^  for  plaintiff  in  error. 
Young  and  Waits,  for  defendant 

CoBwiN,  J.  This  is  a  writ  of  error  to  the  district  court  of  Wood 
county. 

The  question  presented  is  one  of  practice,  which  has  been  differ- 
ently decided  by  the  district  courts  of  the  state,  and  this  case  is 
brought  here  that  a  uniform  rule  may  be  established. 

*At  the  March  term,  1852,  of  the  court  of  common  pleas  of  [332 
Wood  county,  the  defendant  in  error  recovered  a  judgment  against 
the  plaintiff  for  the  sum  of  one  hundred  and  twelve  dollars  and 
fifty-six  cents,  and  costs;  upon  which  a  writ  of  error  was  issued, 
upon  the  precipe  of  the  plaintiff,  on  the  17th  day  of  July,  1852, 
removing  the  cause  to  the  district  court ;  at  the  September  term 
of  which  court,  1852,  the  judgment  of  the  court  of  common  pleaa 
was  afiSrmed,  with  the  statutory  penalty  and  costs;  to  reverse 
which  judgment  of  affirmance  this  writ  is  prosecuted. 

I  shall  not  stop  to  remark  upon  the  fact  that  this  plaintiff  ia 
seeking  to  reverse  the  decision  of  the  court  whose  aid  he  had  in- 
voked, simply  upon  the  ground  that  it  had  not  jurisdiction  to  try 
the  question  which  he  had  himself  submitted  to  that  court ;  but 
come  at  once  to  the  question,  whether,  under  the  laws  of  Ohio,  in 
force  on  the  17th  of  July,  1852,  and  which  are  still  in  force,  a  writ 
of  error  may  issue  in  civil  causes  from  the  district  court  to  the 
court  of  common  pleas,  as  a  matter  of  course :  or  whether,  in  all 
cases,  it  must  issue  only  upon  allowance  of  the  district  court,  or 
one  of  the  judges  of  the  supreme  court  in  vacation. 

The  fourth  section  of  the  act  of  February  19,  1862,  50  Ohio  L. 
67,  "  relating  to  the  organization  of  courts  of  justice,  and  their 
powers  and  duties,"  confers  upon  the  supreme  court,  when  in  ses- 
sion, the  power,  <Mn  addition  to  the  original  jurisdiction  conferred 
by  section  2,  art.  4,  of  the  constitution,  on  good  cause  shown,  ta 
issue  writs  of  error,  certiorari,  supersedeas,  ne  exeat,  and  all  other 
writs  not  specially  provided  for  by  statute,  which  may  be  necessary 
to  enforce  the  due  administration  of  right  and  justice  throughout 
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;e ;"  and  either  of  the  jadges  of  the  sapreme  court,  in  vaca- 
authorized  on  good  cause  shown  to  grant  writs  of  error, 
deas,  and  certiorari,  and  also  writs  of  habeas  corpus.  By 
ii  section  of  the  same  act,  the  same  power  is  conferred  upon 
brict  court,  as  such,  but  not  upon  its  judges  in  vacation,  ex- 
at  the  writ  of  habeas  corpus  is  not  therein  specially  men- 

*^The  first  section  of  the  "  act  further  prescribing  the  powers 

des  of  the  courts  of  this  state,"  etc.,  passed  April  30, 1852, 

s: 

kt  all  process  and  remedies  authorized  by  the  laws  of  this 

hen  the  present  constitution  took  effect,  may  be  had  and  re- 

0  in  the  cDurts  of  the  proper  jurisdiction,  under  the  present 
Ltion ;  and  all  the  laws  regulating  the  practice  of,  and  im- 
duties  upon,  or  granting  powers  to  the  supreme  court,  or 
Ige  thereof,  and  the  courts  of  common  pleas,  or  any  judge 
,  respectively,  under  the  former  constitution,  except  as  to 

of  probate  jurisdiction,  in  force  when  the  present  constitu- 
ik  effect,  shall  govern  the  practice  of,  and  impose  like  duties 
e  district  courts  and  courts  of  common  pleas  and  the  judges 

respectively  created  by  the  present  constitution,  so  far  as 
ocess,  remedies  and  laws  shall  be  applicable  to  said  court 
ively,  and  to  the  judges  thereof,  and  not  inconsistent  with 
B  passed  since  the  present  constitution  took  effect."    50  Ohio 

ict  of  March  12,  1845,  "to  regulate  the  practice  of  the  judi- 
rts,"  did  "  regulate  the  practice  of  the  supreme  court,  under 
aer  constitution,"  and  "was  in  force  when  the  present  con- 

1  took  effect,"  and  must  "  govern  the  practice  of  the  district 
created  by  the  present  constitution,"  so  &r  as  the  same  shall 
[cable  "  and  not  inconsistent  with  the  laws  passed  since  the 
constitution  took  effect." 

Sth  section  of  the  act  of  March  12,  1845,  authorizes  the 
of  a  writ  of  error  from  the  supreme  court  to  the  court  of 
i  pleas  as  a  matter  of  course ;  and  it  is  not  contended  that 
has  been  expressly  repealed,  or  that  its  remedies  are  inap- 
to  the  present  judicial  organization.  But  it  is  claimed 
I  general  grant  of  jurisdiction  in  the  first  section  of  the  act 
1  30, 1852,  shall  not  be  held  to  extend  to  remedies  thereto- 
cially  provided  for ;  and  that  inasmuch  as  the  act  of  Feb- 
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ruary  19,  1852,  provides  for  the  issuing  of  writs  of  error,  upon 
♦good  cause  shown,  they  can  not  be  issued  in  any  other  man-  [884 
ner.  But  from  March  12, 1845,  until  the  present  courts  were  or- 
ganized, under  a  precisely  similar  state  of  law,  a  different  construc- 
tion and  different  practice  prevailed.  The  supreme  court  and  the 
judges  thereof,  respectively,  under  the  old  constitution,  had  the 
same  power,  upon  good  cause  shown,  to  allow  writs  of  error ;  and 
the  existence  of  this  power  was  never  held  to  be  inconsistent  with 
the  right  of  a  suitor,  in  a  civil  cause,  to  his  writ  of  error,  as  al- 
lowed by  the  act  of  1845.  The  power  conferred  by  the  act  of  Feb- 
ruary 19, 1852,  is  indispensable ;  for  the  rights  conferred  by  the  act 
of  March  12,  1845,  and  continued  by  the  act  of  April,  1852,  extend 
only  to  civil  causes ;  and,  in  the  absence  of  authority  to  allow 
writs  of  error,  upon  good  cause  shown,  no  writ  of  en-or  could  be 
had  in  a  criminal  case.  The  supreme  court,  or  the  district  court, 
when  in  session,  and  either  of  the  judges  of  the  supreme  court,  in 
vacation,  have  the  undoubted  power  to  allow  a  writ*  of  error,  upon 
good  cause  shown,  in  any  case,  criminal  or  civil ;  but  this  power 
does  not  abrogate  the  right  of  a  suitor  to  a  writ  of  error  in  any 
other  mode  which  the  law  has  provided  or  may  provide. 

But  it  is  also  claimed  that  this  practice  is  '<  inconsistent  with  the 
laws  passed  since  the  present  constitution  took  effect ; "  because 
the  law  "  regulating  appeals  to  the  district  court,"  provides  heavier 
penalties  for  a  vexatious  appeal,  than  can  by  law  be  assessed  in  a 
proceeding  in  error,  merely  for  delay.  It  is  perfectly  clear  that  a 
heavier  penalty  does  attach  in  the  one  case  than  in  the  other ;  but 
the  fact  by  no  means  creates  such  an  absolute  inconsistency  as  to 
effect  an  implied  repeal  of  the  law  authorizing  writs  of  error  to  is- 
sue as  a  matter  of  course.  Bepeals  by  implication  are  never  fav- 
ored, and  never  will  be  declared  when  the  two  laws  may  well  stand 
together.  And  here,  although  the  legislature  have  allowed  appeals 
at  law  from  the  court  of  common  pleas  to  the  district  court,  yet 
it  may  have  been  the  policy  of  the  legislature,  and  I  think  it  a 
wise  policy,  to  encourage  another  simpler,  lees  expensive,  and  more 
expeditious  •method  of  reviewing  the  decisions  of  the  court  [335 
of  common  pleas.  By  making  the  penalty  less  in  a  proceeding  in 
error  than  in  a  general  appeal  of  the  whole  case,  appeals  are  dis- 
couraged ;  and  my  observation  inclines  me  to  the  belief  that  the 
necessities  of  our  political  organisation  will  compel  the  legislature 
to  extend  this  policy  still  fitrther,  if  not  entirely  to  repeal  the  law 

287 


Digitized  by  V:iOOQIC 


rtc 


SUPEBMB  COUBT  OF  OHIO. 


Shepler  v.  Dewey. 


m- 


authorizing  appeals  upon  questions  of  fact.  But  whatever  modifi- 
cations of  the  law  our  future  experience  may  make  necessary,  it  ia 
fiufficiont  for  the  present  question  to  declare,  as  the  majority  of  th& 
court  are  clearly  of  the  opinion,  that  the  sixth  section  of  the  act  of 
March  12, 1845,  has  never  been  expressly  or  impliedly  repealed ;  that 
it  is,  by  the  act  of  April  30, 1852  (50  Ohio  L.  102),  made  applicable 
to  the  courts  organized  under  the  present  constitution ;  and  that 
the  remedy  it  affords  is  not  inconsistent  with  any  subsequent 
legislation. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Eaetlet,  C.  J.  1  can  not  concur  in  the  opinion  of  the  majority 
of  the  court  in  this  case,  and  deem  it  proper  to  state  briefly  th& 
grounds  of  my  dissent. 

The  present  supreme  court  is  a  different  and  an  entirely  distinct  tri- 
banal  from  the  late  supreme  court  in  bank,  under  the  old  constitution,, 
differing  from  it  not  in  its  organization  merely,  but  also  in  its 
jurisdiction,  yboth  original  and  appellate.  The  2d  section  of  the 
4th  article  of  the  constitution  confers  upon  the  present  supreme^ 
court,  "  original  jurisdiction  in  quo  warranto^  mandamus,  habeas  cor- 
puSy  and  procedendo,  and  such  appellate  jurisdiction  as  may  he  pro- ' 
vided  by  law"  The  district  court  is  also  a  new  and  distinct  organ- 
ization, differing  from  the  late  supreme  court  on  the  circuit,  not 
merely  in  the  mode  in  which  it  is  constituted,  but  likewise  in  its 
jurisdiction.  The  6th  section  of  the  4th  article  of  the  constitution 
provides,  that  *^  the  district  court  shall  have  like  original  jurisdictioD> 
with  the  supreme  court,  and  such  appellate  jurisdiction  as  may  be 
provided  by  law." 

The  writ  of  error  falls  within  the  appellate  jurisdiction,  and 
therefore  had  to  be  conferred  by  a  law  to  be  enacted  after  the  con* 
etitution  took  effect. 

336]  *It  can  not  be  maintained  that  the  12th  section  of  the- 
schedule  in  the  constitution  confers  this  jurisdiction  by  providing^ 
that,  "  the  district  courts  shall,  in  their  respective  counties,  be  the 
successors  of  the  present  supreme  court,  and  all  suits,  etc.,  pending- 
in  said  supreme  court  in  the  several  counties,  shall  be  transferred 
to  the  respective  district  courts  of  such  counties,"  etc.  The  pro- 
visions of  the  schedule  were,  in  their  very  nature,  intended  for 
mere  temporary  or  limited  purposes ;  and  by  a  fair  interpretation 
of  this  particular  provision,  the  district  court  became  the  successor 
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of  the  supreme  coart  on  the  circuit,  only  with  reference  to  the 
cauBes  pending,  judgments,  records,  etc.  A  different  construction 
would  lead  to  absurdity  and  contradiction.  The  whole  context  of 
an  instrument  must  be  looked  to,  in  giving  it  an  interpretation. 
If,  by  this  provision  in  the  schedule,  the  district  courts  succeeded 
to  all  the  jurisdiction  of  the  late  supreme  court  on  the  circuit,  it 
would  be  in  conflict  with  the  provision  in  the  body  of  the  consti- 
tution above  mentioned,  which  fixed  the  original  jurisdiction,  con- 
fining it  to  four  writs,  and  provided  prospectively  that  the  appellate 
jurisdiction  should  be  prescribed  by  law. 

It  is  true  that  the  laws  relating  to  the  jurisdiction  of  the  courts, 
and  regulating  the  process  and  remedies  in  the  courts  under  the  old 
constitution,  which  were  in  force  when  the  new  constitution  took 
effect,  and  not  contrary  to  its  provisions,  continued  in  full  force  so 
long  as  those  courts  continued  to  exist.  But  when  those  courts 
ceased  to  exist,  the  laws,  which  wore  in  their  terms  made  applica- 
ble to  them,  lost  their  legal  vitality  for  want  of  the  judicial  organ* 
ization  for  which  they  were  enacted  and  to  which  they  were  adapted. 

The  general  assembly,  in  the  enactment  of  February  19, 1852, 
relating  to  the  organization  of  courts  of  justice  and  their  powers 
and  duties,  sections  4  and  13,  conferred  the  jurisdiction  upon  the 
new  courts  to  issue  writs  of  error,  but  expressly  provided  that  they 
should  be  issued  "  on  good  cause  shown'^  And  these  provisions  are  not 
confined  to  writs  of  error  in  any  particular  class  of  cases,  but  in 
terms  apply  to  ♦the  issue  of  writs  of  error  in  all  cases.  So  [337 
that  the  law  contemplated  by  the  new  constitution,  relating  to  the 
new  courts,  instead  of  authorizing  writs  of  error  as  of  course,  ex- 
pressly provided  an  allowance  "  on  good  cause  shown,"  And  by  no  cor- 
rect principle  of  construction  can  it  be  maintained  that  this  general 
authority  for  the  issue  of  writs  of  error  on  an  allowance  is  qualified 
and  enlarged  by  the  18th  section  of  the  law,  which  provided  that  "All 
process  and  remedies  authorized  by  the  laws  of  this  state,  etc.,  when 
the  present  constitution  took  effect,  may  be  had  and  resorted  to,  in 
the  courts  of  the  proper  jurisdiction  under  the  present  constitution,'^ 
etc.  A  statute  is  to  be  construed  with  reference  to  the  whole  con- 
text of  it,  and  the  intention  of  the  law-making  power.  If,  under 
the  provision  in  this  18th  section,  writs  of  error  could  have  been  is- 
sued, the  authority  would  be  qualified  by  the  condition  of  an  al- 
lowance ^^  on  good  cause  sTiown"  prescribed  in  the  preceding  part  of 
the  same  act.  A  different  construction  would  lead  to  a  repugnancy,. 
VOL.  I.— 19  289 


Digitized  by  V:iOOQIC 


^8 


StJPEBMB  COUET  OP  OHIO. 


W' 


;#^ 


Shepler  v.  Dewey. 


at  war  with  the  evident  intention  of  the  legislature.  A  proviBion, 
in  one  part  of  the  statute,  conferring  general  authority  to  issue  all 
writs  of  ei-ror,  whether  returnable  to  the  supreme  court,  or  to  the 
district  court,  upon  an  allowance  on  good  cause  shown,  would  be  in 
plain  conflict  with  a  provision  in  another  part  of  the  same  statute 
authorizing  all  writs  of  error  from  districts  courts,  upon  judgments 
at  law  in  the  courts  of  common  pleas,  to  issue  as  a  matter  of  coursOi 
whether  there  existed  good  cause  or  not. 

The  general  assembly,  however,  in  the  amendatory  act  of  30th 
April,  1852,  repealed  this  18th  section,  and  at  the  same  time  re-en- 
acted the  same  provision,  with  some  little  change  in  other  respects, 
adding  a  clause  *'  excepting  all  process^  remedies  and  laws  inconsistent 
with  the  laws  passed  since  the  present  constitution  took  effect,"  This 
exception,  as  it  seems  to  me,  removed  all  ground  for  controverqr, 
and  clearly  left  the  general  provision  in  the  act  of  19th  February, 
authorizing  writs  of  errors  only  on  an  allowance  on  good  cause  un- 
qualified in  every  respect. 

338]  ♦The  following,  from  Smith's  Commentaries  on  statutory 
construction,  sec.  490,  is  in  point : 

"  In  the  interpretation  and  construction  of  a  law,  every  part  and 
the  whole  law  is  to  be  considered,  and  the  sense  gathered  from  the 
whole  and  each  expression,  and  not  so  much  the  signification,  which 
a  particular  word  individually  would  admit  of,  as  that  which  it 
ought  to  have  from  the  context,  spirit  and  purview  of  the  law.  It 
was  a  maxim  of  the  Eoman  law  :  *  Incivile  est,  nisi  tota  lege  perspecta 
una  aliqua  particula  ^'us  proposita  judiciari  vel  respondere.'  It  is  only 
in  this  way  an  interpretation  can  be  made  in  such  a  manner  as  that 
all  parts  shall  be  made  consonant  with  each  other,  so  that  what  fol- 
lows may  agree  with  what  precedes.  This  should  always  be  done  by 
interpretation,  unless  it  evidently  appears,  that,  by  subsequent 
clauses,  the  framers  intended  to  make  some  alteration  in  preceding 
ones.  So,  too,  two  different  statutes,  enacted  at  different  times,  may 
have  such  a  relation  to  each  other,  and  stand  so  intimately  connected 
as  that  the  one  may  servo  as  a  key  to  the  true  interpretation  of  the 
other;  and  upon  this  principle  rests  the  doctrine  of  examining  all 
the  statutes,  in  pari  materia,'' 

And  the  author  adds :  "  The  reason  of  the  statute — that  is,  the 
motives  which  led  to  the  making  of  it,  the  object  in  contempla- 
tion, at  the  time  the  act  was  passed,  is  another  criterion  by  which  to 
ascertain  the  true  meaning  of  the  act." 
290 


Digitized  by  V:iOOQIC 


^  i  Wjj 


JANTJARr  TERM,  1853. 


339 


Shepler  o.  Dewey. 


The  power  to  issue  writs  of  error,  conferred  by  the  act  for  the 
organization  of  the  courts  under  the  former  constitution,  author- 
ized it  only  upon  an  allowance  on  ^^  good  cause  shown'^  And  this 
regulation  continued  until  the  statute  of  March  12, 1845,  prohibit- 
ing appeals  to  the  supreme  court  In  this  enactment  the  legislature 
substituted  the  writ  of  error  as  a  matter  of  course  for  appeals  which 
were  prohibited.  And  in  the  statute  of  19th  February,  1852,  above 
mentioned,  the  legislature  provided  for  the  restoration  of  the  right 
of  appeal  from  the  judgment  of  the  court  of  common  pleas,  and, 
at  the  same  time  expressly  authorized  writs  of  error  generally,  but 
only  upon  ^^good  cause  shown.'*  The  object  and  intention  of  the 
law-making  power  appear  to  me  to  be  too  apparent  to  admit  of 
controversy. 

There  is  yet  another  diflBLculty  in  finding  authority  for  issuing 
writs  of  error  as  a  matter  of  course,  under  the  authority  of  the 
sweeping  provision  that  ''  all  process  and  remedies  authorized  by 
the  laws  of  this  state,  and  the  laws  regulating  the  practice  of  courts, 
etc.,  when  the  present  constitution  took  effect,  shall  be  applicable 
to  the  courts  under  the  present  constitution."  This  provision  of 
the  statute,  if  it  has  any  ^validity,  both  revives  and  amends  [339 
sundry  laws,  and  parts  of  laws,  covering  several  hundred  pages  on 
the  statute  books,  and  relating  to  a  variety  of  different  subjects 
connected  with  the  powers,  duties,  and  practice  of  the  several  courts. 
The  16th  section  of  the  2d  article  of  the  constitution  contains  a 
restriction  upon  the  power  of  the  general  assembly,  in  the  enact- 
ment of  laws,  to  wit: 

"  No  bill  shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title;  and  no  law  shall  be  revived  or 
amended,  unless  the  new  act  contain  the  entire  act  revived,  or  the 
section  or  sections  amended ;  and  the  section  or  sections  so  amended 
shall  be  repealed." 

When  the  courts,  under  the  former  constitution,  ceased  to  exist, 
the  laws  regulating  their  powers  and  duties,  and  made  specially  ap- 
plicable to  them,  lost  their  validity  and  became  a  dead  letter  upon 
the  statute  book.  The  object  upon  which  they  operated  having 
become  extinct,  they  became  wholly  inoperative.  If  new  life  was 
given  to  these  laws  by  making  them  applicable  to  another  and  dif- 
ferent judicial  organization,  they  were  revived  withcmt  the  new  act 
containing  the  entire  act  or  acts  revived. 

An  amendatory  law  is  one  which  makes  additional  provisions  to, 
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w  Bome  change  in  the  original  act.  If  these  fstatates  were  so 
changed  as  to  acquire  a  new  operation  which  did  not  before  belong 
to  them,  they  were  amended  without  a  compliance  with  the*  consti- 
tution. 

One  of  the  chief  objects  of  the  new  constitution  was  to  impose 
some  restraint  upon  hasty  and  inconsiderate  legislation  and  the 
abuse  of  legislative  power.  So  frequent  and  so  inconsiderate  have 
been  the  changes  made  in  the  laws  of  the  state,  that  it  has  become  a 
serious  question  whether  the  evils  of  legislation  do  not  preponderate 
over  its  blessings.  The  framcrs  of  the  new  constitution  have  en- 
deavored to  impose  some  salutary  checks  upon  this  abuse  of  power. 
If  these  constitutional  restraints  are  to  he  disregarded  or  frittered 
away  by  construction,  the  legislative  branch  of  the  government 
may  lose  the  confidence  of  its  most  zealous  advocates,  as  a  safe  de- 
pository of  civil  power. 

340]  *It  is  said  that  a  compliance  with  this  provision  of  the 
constitution  would,  in  this  instance,  have  occasioned  great  and  un- 
necessary inconvenience.  I  have  yet  to  learn  that  the  argumentum  ah 
inconvenienti  ought  to  prevail  against  the  strict  observance  of  the 
constitutional  regulations  or  restraints  upon  legislative  power. 

Thubhan,  J.  I  fully  concur  with  the  majority  of  the  court  in 
regarding  as  constitutional  the  eighteenth  section  of  the  act  for  the 
organization  of  the  courts  (50  Ohio  L.  71),  and  the  act  of  April  30,. 
1852,  idem  102,  by  which  it  was  repealed  and  re-enacted  with 
amendments.  It  is  objected  to  these  statutes  that  they  are  attempts. 
to  revive  and  amend  the  practice  acts  that  were  applicable  only  to 
the  courts  under  the  old  constitution,  and  that,  therefore,  they  con- 
flict with  art.  2,  sec.  16  of  the  new  constitution,  which  provider 
that  ^'  no  law  shall  be  revived  or  amended,  unless  the  new  act  con- 
tain the  entire  act  revived,  or  the  section  or  sections  amended;  and 
the  section  or  sections  so  amended  shall  be  repealed." 

As  I  have  said,  in  Hubble  v.  Konick,  ante,  176,  I  am  strongly 
inclined  to  the  opinion  that  the  practice  acts  and  various  others 
providing  remedies  and  regulating  judicial  proceedings,  in  force 
when  the  present  constitution  took  effect,  are  saved  by  it,  and 
would,  without  the  statutes  in  question,  govern  the  existing  courts 
in  the  exercise  of  their  proper  jurisdiction.  It  is  true,  the  present 
courts  are  creations  of  the  new  constitution,  and  are,  therefore,  by- 
whatever  names  called,  distinct  from  the  former  courts.    Laws, 
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then,  relating  to  the  old  courts  would  seem  to  have  no  application 
to  the  new,  unless  made  to  apply  by  the  constitution  or  by  legisla- 
tion. Of  course,  some  of  the  laws  relative  to  the  judiciary  expired 
with  the  old  system,  being  in  their  nature  wholly  inapplicable  to 
the  new  courts.  But  the  great  body  of  the  statutes,  which  might 
be  applied  to  the  present  courts  without  contravening  the  consti- 
tution, was  so  applied,  as  I  think,  by  that  instrument  itself;  not  in 
•express  words,  but  by  necessary  ^implication.  The  consti-  [341 
tution  took  effect  September  1, 1851 ;  but,  under  ito  provisions,  the  old 
judiciary  remained  in  power  until  the  second  Monday  of  February,' 
1852.  Up  to  this  time,  therefore,  the  practice  acts,  etc.,  were  clearly 
in  force.  Many  saits  and  matters,  however,  were  then  pending 
and  undisposed  of.  This  had  been  foreseen,  and  provisions  in  the 
•constitution  directed  them  to  be  transferred  to  the  new  courts  and 
proceeded  in  to  final  judgment.  How  could  this  be  done  if  the 
laws  under  which  they  originated,  and  pursuant  to  which  they  had 
l:>een  conducted  up  to  February  9, 1852,  then  expired,  and  the  legis- 
lature had  no  power  to  pass  the  eighteenth  section  aforesaid?  It 
was  surely  never  contemplated  that  a  new  statute  book  would  be 
made  between  the  first  Monday  of  January,  when  the  legislature 
was  to  meet,  and  the  second  Monday  of  February,  when  the  new 
'Courts  would  come  into  power.  Nor  could  it  have  been  intended 
that  parties  to  such  litigation  should  be  compelled  to  await  legisla- 
tion. Was  it  designed,  for  instance,  that  a  plaintiff  in  attachment, 
whose  suit  was  brought  before  February  9,  should  be  unable  to  pro- 
ceed a  single  step  until  a  new  attachment  law  should  be  enacted, 
and  that  no  new  writ  should  be  issued  before  the  passage  of  such  an 
act  ?  And  that  all  proceedings  under  the  water-craft  law,  and  in 
slower,  partition,  replevin,  and  the  other  statutory  remedies,  should 
be  suspended,  and  no  other  suits  brought  until  the  general  assem- 
bly should  enact  laws  in  detail  upon  these  subjects  ?  Were  the  pro- 
bate of  wills,  the  granting  of  letters  testamentary  and  of  adminis- 
tration, the  appointment  of  guardians,  inquisitions  of  lunacy,  and 
oondemnations  of  property  for  the  public  use,  all  to  await  legisla- 
tion ?  Was  no  justice  of  the  peace,  elected  under  the  new  constitu- 
tion, to  have  any  power  until  an  act  defining  his  jurisdiction,  and 
prescribing  the  mode  of  its  exercise  should  be  passed  7  I  see  noth- 
ing in  eithe?the  tenor  or  spirit  of  the  instrument  that  requires  such 
a  decision.  On  the  contrary,  both  seem  to  me  to  be  opposed  to  it. 
In  respect  to  suits  pending  in  the  court  in  bank,  it  is  provided  that 
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lall  be  transferred  to  the  *new  supreme  court,  "  and  bo 
according  to  law.*'  It  is  not  said,  according  to  sach 
hereafter  be  enacted ;  but  simply  **  according  to  law" 
ording  to  the  law  for  the  time  being,  no  matter  when 
hedttle,  sec.  11. 

causes  to  be  transferred  from  the  supreme  court  to  the 
te,  it  is  expressly  provided  that  they  shall  "be  pro- 
)  though  no  change  had  been  made  in  said  supreme 
edule,  sec.  12. 

ch  change  been  made,  it  will  not  be  denied  that  the 
question,  enacted  under  the  former  constitution,  wonld 
ed  the  practice  of  the  court  and  the  rights  of  the  par- 
^ould  have  applied  to  the  court  by  its  very  name.  If 
ike  manner,  govern  the  districts  courts,  though  newly 
bearing  a  different  name.  In  regard  to  the  cases  trans- 
/he  old  to  the  new  courts  of  common  pleas,  it  is  pro- 
loy  shall  be  proceeded  in  as  though  they  had  been  in- 
le  latter  courts.  Schedule,  sec.  13.  This  imports  that 
>een  so  instituted,  the  proceedings  would  have  been  the 
ad  already  taken  place ;  or,  in  other  words,  that  the 
vo  courts  is  the  same,  and  is  to  so  continne  until  the 
bherwise  provide.  The  probate  courts  are  to  proceed 
)8s  transferred  to  them  "  according  to  law."  Schedule^ 
ave  already  remarked  upon  the  meaning  of  this  expres- 
)vision  is  made  for  a  transfer  of  business  to  justices  of  the 
ise  the  old  justices  are  to  continue  in  office  until  their 
,  respectively  (Schedule,  sec.  7),  and  the  law  provides 
)  done  when  a  justice  goes  out  of  office  leaving  nnfin- 
»ss.  The  omission  was  evidently  designed  and  tends 
how  the  understanding  of  the  framers  of  the  constita* 
B  then  existing  laws  would  continue  in  force  and  gov- 
r  courts  BO  far  as  might  be  consistent  with  that  instra- 

7  be  said  that,  although  this  may  be  the  case  so  far  as 
s  suits,  or  other  business,  transferred  from  the  ^former 
hose  laws  are  defunct  for  every  other  purpose;  and 
re,  no  new  suits  can  be  brought  under,  or  be  regulated 
There,  I  would  ask,  is  the  necessity  for  any  such  limited 
7  The  objection  to  applying  them  to  the  present 
kt  the  only  courts  named  in  them  have  ceased  to  exist, 
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But  if  this  objection  is  valid  at  all,  it  extends  to  all  cases,  as  well 
those  transferred  from  the  old  courts  as  those  originating  in  the 
new.  And  if  it  will  not  prevail  as  to  the  former,  why  should  it  aa 
to  the  latter?  If  those  laws  govern  the  existing  courts,  though 
not  named  in  them,  when  acting  upon  one  class  of  cases,  why  will 
they  not  do  so  in  all  cases?  So  far  as  they  have  been  repealed  by 
the  legislature,  without  a  saving  clause,  they  may  have  no  force  in 
any  case ;  but  so  far  as  they  remain,  why  shall  they  not  govern 
new,  as  well  as  old  suits?  Is  it  reasonable  to  suppose  that  the  con- 
stiution  is  so  defective  as  to  preclude  all  statutory  remedies  until 
the  enactment  of  new  statutes ;  that  it  was  designed  that  no  statu- 
tory action  should  be  brought,  or  will  be  proved,  or  letters  testa- 
mentary granted,  or  administrator  or  guardian  appointed,  or  in- 
quisition of  lunacy  bad,  or  property  condemned  for  public  usef,  or 
recognizance  taken,  or  indictment  found,  until  the  legislature  should 
pass  laws  upon  these  subjects?  In  short,  were  the  framers  of  the 
constitution  in  drafting,  and  the  people  in  adopting  it,  so  blind  as 
to  wipe  out  much  the  greater  part  of  the  statute  book,  when  every 
dictate  of  reason  prohibited  their  doing  so  ?  I  think  not.  It  is  not 
done  expressly,  or  by  implication,  nor  do  I  discover  any  casus 
omissus, 

I  have  purposely  avoided  mooting  a  question  of  no  small  dijQSculty, 
namely,  whether  the  constitution  does  not  effect  something  more 
than  to  transfer  to  the  district  court  the  unfinished  business  of  the 
old  supreme  court  in  the  counties,  and  to  the  new  courts  of  common 
pleas,  and  the  probate  courts,  the  undisposed  of  cases  of  the  former 
common  pleas.  Possibly,  when  the  question  arises,  it  will  be  found 
that  there  is  a  transfer  of  jurisdiction,  not  limited  to  the  cases 
transferred ;  and  that  these  new  courts,  until  otherwise  provided  by 
•law,  took  the  entire  jurisdiction  of  the  old  courts,  so  far  as  [344 
such  jurisdiction  would  not  conflict  with  the  provisions  of  art.  4th 
of  the  constitution.  It  may  bo  that  both  the  language  of  the 
schedule  and  reason  require  the  construction ;  and  if  so,  there  can 
be  no  doubt  that  the  old  statutes  in  question  remain  in  fprce,  so 
far  as  they  have  not  been  altered  or  repealed  by  the  legislature. 
But  it  is  unnecessary  now  to  decide  this  question.  It  is,  undenia- 
bly, a  very  doubtful  one,  and  onght  not  to  be  decided  without  full 
argument.  Let  it  be  granted,  for  present  purposes,  that  no  such 
extended  jurisdiction  is  conferred  by  the  constitution,  and  the  case 
before  us  is  not  affected  by  the  admission.    For  the  courts  now 
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possesB  jurisdictions,  in  virtae  of  the  constitution  and  the  laws  en- 
acted under  it,  in  the  exercise  of  which  they  should  be  governed  by 
former  laws,  to  the  extent  I  have  endeavored  to  indicate.  If  the 
views  1  have  expressed  are  correct,  this  necessarily  results,  what- 
ever part  of  their  jurisdiction  is  derived  directly  from  the  constitu- 
tion, and  whatever  portion  is  conferred  by  the  law. 

It  seems  to  me,  thereforCj  that  the  eighteenth  section  of  the  act 
organizing  the  courts,  and  the  first  section  of  the  act  of  April  30, 
1852,  are  unnecessary ;  that  the  object  intended  by  them  is  accom- 
plished by  the  constitution  itself,  and  that  they  were  probably  en- 
acted merely  out  of  abundant  caution. 

Be  this,  however,  as  it  may,  I  am  satisfied  of  their  constitutionality. 
The  clause  of  the  constitution  quoted  against  them  provides  that 
"  no  law  shall  be  revived  or  amended,  unless  the  new  act  contain 
the  entire  act  revived,  or  the  section  or  sections  amended;  and  the 
section  or  sections,  so  amended,  shall  be  repealed." 

But,  first,  they  revive  no  law ;  for  none  of  the  laws  to  which  they 
refer  had  either  been  repealed  or  become  obsolete.  I  think  it  can 
not  be  gainsaid  that  the  old  laws  remain  in  force  at  least  so  fiir  as 
the  cases  transferred  from  the  old  courts  are  concerned,  except 
where  they  have  been  altered  or  repealed  by  the  legislature.  I  am 
not  aware  that  any  body  denies  this.  I  think,  as  I  have  stated, 
Sio]  that,  subject  to  this  ^exception,  they  are  in  force  for  all 
purposes;  but  if  I  am  wrong,  and  they  apply  only  to  the  transferred 
cases,  that  is  sufficient  to  show  that  they  are  yet  in  force.  And 
if  they  are  in  force  for  any  purpose,  or  to  any  extent,  they  have 
not  been  repealed  nor  are  they  obsolete.  It  follows  that  the  con- 
fititutional  provision  in  regard  to  reviving  laws  has  no  application. 
It  is  said,  however,  that  the  eighteenth  section  and  act  of  April  30, 
aforesaid,  are  attempts  to  amend  them,  by  subjecting  the  present 
courts  to  their  provisions;  whereas,  in  their  original  state,  they 
related  to  the  old  courts  alone.  But,  technically  speaking,  they 
are  not  amended.  We  would  not  say  that  the  common  law  is  al- 
tered \ff^  the  creation  of  a  court  of  common  law  jurisdiction.  We 
would  not  call  it  an  amendment  of  the  act  organizing  the  courts, 
if  a  new  court  should  be  erected  in  a  county  with  the  same  powers 
as  the  common  pleas.  These  are  not  what,  in  legislative  parlance, 
are  called  amendments,  nor  do  I  think  them  within  the  meaning 
of  the  above  clause  in  the  constitution.  That  clause  does  not  refer, 
I  imagine,  to  an  act  defining  the  general  jurisdiction  of  a  court 
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If  it  does,  and  if  the  old  laws  were  not  saved  by  the  constitntiou 
itself,  it  follows,  as  I  have  before  said,  that  more  than  half  the 
tstatate  book  was  wiped  oat :  and  the  duty  of  re-creating  it  in  five 
weeks,  imposed  apon  the  legislature.  No  such  impossibility  could 
have  been  intended.  And  it  also  follows  that  if  the  general  assem- 
bly create  a  new  court,  it  must  enact  in  detail  all  the  laws  that 
prescribe  its  jurisdiction  and  mode  of  procedure.  If  it\  is  to  be 
governed  by  the  code,  the  code  must  be  repealed  and  re-enacted 
with  amendments  to  include  the  new  court.  If  it  is  to  have  juris- 
'diction  under  the  water-craft  law,  and  in  attachment,  replevin, 
-dower,  partition,  and  the  like,  the  various  statutes  on  these  subjects 
must,  in  like  manner,  be  repealed  and  amended.  Surely,  no  such 
thing  as  this  could  have  been  designed.  And  the  language  of  the 
'Clause  is  not  so  stringent  as  to  require  it. 

But  while  I  agree  with  the  majority  of  the  court  upon  this  point, 
and  am  not  aware  that  in  anything  I  have  thus  far  said,  *I  [346 
differ  from  them,  I  am  yet  unable  to  concur  in  their  decision.  For, 
in  my  judgment,  it  is  inconsistent  with  the  legislation  of  the  present 
general  assembly  to  hold  that  a  writ  of  error  is,  in  any  case,  a  writ 
of  course.  I  think  that,  in  every  case,  it  must  be  allowed ;  other- 
wise it  can  not  be  issued. 

By  the  third  section  of  the  act  of  1831  (Swan's  Stat.  222),  power 
was  given  to  the  supreme  court  to  issue  writs  of  error  "  on  good 
•cause  shown."  It  was  in  virtue  of  the  power  thus  given  that  all 
49uch  writs,  whether  in  civil  or  criminal  cases,  were  issued  by  that 
court ;  and,  as  good  cause  was  required  to  be  shown,  it  was  obviously 
necessary,  and  was  so  uniformly  held,  that  there  must  be  an  allow- 
ance. But,  in  1845,  the  right,  theretofore  existing,  to  appeal  an  action 
At  law  to  the  supreme  court,  and  thereby  have  a  second  trial  of  an 
issue  of  fact,  was  taken  away ;  and,  in  lieu  of  it,  the  writ  of  error 
in  civil  causes  was  made  a  matter  of  course.  (43  Ohio  L.  80.)  So 
4Btood  the  law  when  the  present  constitution  took  effect,  and  if, 
under  its  provisions  contained  in  the  schedule,  the  district  courts 
took  the  same  jurisdiction,  until  otherwise  provided  by  law,  that 
the  old  supreme  court  in  the  counties  had  possessed,  so  far  as  such 
jurisdiction  was  consistent  with  the  fourth  article  of  the  constitu- 
tion, it  follows  that  a  writ  of  error  is  yet  a  thing  of  course,  unless 
subsequent  legislation  has  taken  away  the  right  and  required  it  tc 
be  allowed.  I  think  it  demonstrable  that  it  has  been  so  taken 
Away,  if  it  ever  existed  under  the  present  constitution,  not  by  thd 
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express  words  of  any  act,  but  by  necessaiy  implication.  If,  on  the 
other  hand,  the  district  courts  had  no  appellate  jarisdiction  until 
it  was  conferred  npon  them  by  law,  it  results  that,  as  a  writ  of  error 
IS  a  mode  of  appeal,  it  can  only  foe  issaed  pursuant  to  some  statute 
of  the  present  general  assembly ;  and  if  no  such  statute  makes  it 
a  matter  of  course,  it  must  be  allowed.  This  is  not  denied,  and 
iherefore  the  act  of  April  30, 1852,  is  relied  upon,  as  giving  tho 
writ  without  an  allowance.  The  first  section  of  that  act  provides ; 
''That  all  process  and  remedies  authorized  by  the  laws  of  thiS' 
state,  when  the  present  constitution  took  effect,  may  be  had  and 
resorted  to  in  the  courts  of  the  proper  jurisdiction  under  the  present 
constitution ;  and  all  the  laws  ^regulating  the  practice  of,  [347 
and  imposing  duties  on  or  granting  powers  to  the  supreme  court, 
or  any  judge  thereof,  and  the  courts  of  common  pleas,  or  any 
judge  thereof,  respectively,  under  the  former  constitution,  ex- 
cept as  to  matters  of  probate  jurisdiction,  in  force  when  the  pres- 
ent constitution  took  effect,  shall  govern  the  practice  of  and  impose 
like  duties  upon  the  districts  courts  and  courts  of  common  pleasy 
and  the  judges  thereof,  respectively,  created  by  the  present  consti- 
tution, so  far  as  such  process,  remedies,  and  laws  shall  be  applicable 
to  said  courts  respectively,  and  to  the  judges  thereof,  and  not  incon^ 
sistent  with  the  laws  passed  since  the  present  constitution  took  effect.'' 

It  is  evident  that  this  statute  is  amply  sufficient  to  authorize  a 
writ  of  error  in  a  civil  cause,  as  a  matter  of  course,  unless  its  being 
80  issued  is  inconsistent  with  some  law  or  laws  previously  enacted 
under  the  present  constitution.  If  there  is  such  inconsistency,  then> 
by  the  express  words  of  the  statute,  the  remedy  is  withheld.  I 
maintain  that  it  is  inconsistent,  first,  with  the  act  for  the  organiza- 
tion of  the  courts,  passed  February  19, 1852,  and,  secondly,  with 
the  acts  regulating  appeals  to  the  district  courts,  passed  March  23,. 
1852.  By  the  13th  section  of  the  former  act,  the  general  appellate 
jurisdiction  of  the  district  courts  is  conferred ;  and  among  the  pow* 
ers  given  is  the  "  power,  on  good  cause  shown,  to  issue  writs  of  error.*' 
If  this  is  the  only  grant  of  power  to  issue  the  writ,  it  is  conceded 
that  it  requires  an  allowance,  for  the  language  is  the  same  as  that 
of  the  act  of  1831,  under  which  an  allowance  was  always  deemed 
necessary.  But  the  eighteenth  section  of  the  act  ib  very  similar  to 
the  section  above  quoted  from  the  act  of  April  30.  The  only  dif- 
ferences are,  first,  that  the  latter  section  supplies  certain  supposed 
deficiencies  of  the  former,  by  granting  to  single  judges  certain 
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powers,  that  were  thought  not  to  have  been  conferred  by  the  former; 
and,  secondly,  it  expressly  limits  the  powers  and  remedies  granted, 
by  providing  that  they  must  not  be  inconsistent  with  previoas  leg- 
islation under  the  present  constitution.  As,  then,  the  eighteenth  sec- 
tion, if  it  stood  alone,  would  give  a  writ  of  error  in  a  civil  case,  with* 
*Oat  an  allowance,  it  is  contended  that  the  power  to  issue  [348 
writs,  upon  good  cause  shown,  conferred  by  the  thirteenth  section, 
was  meant  for  criminal  cases  only.  I  can  not  think  so.  The  thir- 
teenth section  was  designed,  it  seems  to  me,  to  provide  appellate 
jurisdiction,  and  the  eighteenth  section,  to  regulate  its  exercise.  I  '^  /, 
do  not  say  that  this  is  all  that  the  latter  effected,  but  it  appears  to  ^ 

me  to  have  been  its  main  object ;  and  I  would  therefore  construe  it  *> 

as  limited  by' the  thirteenth,  where  they  conflict.    It  h  a  well  set-  \ 

tied  rule  of  construction,  that  general  words  in  a  statute  will  be  re*         •  .i 
stricted  where  special  provisions  in  the  same  act  seem  to  require  it.  y- 

Jurisdiction  in  all  cases  in  error  was  meant  to  be  conferred  by  the 
thirteenth  section ;  and  its  language  should,  therefore,  govern  and  \''!CM. 

limit  the  general  terms  of  the  eighteenth.    If  so,  every  writ  of  er-  ,    ;$!!;{ 

ror  required  an  allowance  under  the  act  organizing  the  courts.  e^ 

Let  us  now  turn  to  the  acts  regulating  appeals.  If  a  party  would 
appeal  under  it,  he  must,  at  the  judgment  term,  enter  notice  of  his 
intention  upon  the  record  of  the  court ;  and,  within  thirty  days 
from  the  term,  give  bond  with  one  or  more  sufficient  sureties.  The 
penalty  of  the  bond  must  be  double  the  amount  of  the  judgment 
where  that  is  for  the  payment  of  money  only ;  but  may  be  in  a 
much  greater  sum  if  the  judgment  is  for  nominal  damages  and  costs^ 
or  fbr  costs  only ;  for,  in  the  latter  cases,  the  court  fixes  the  pen- 
alty. If  the  judgment  was  for  the  payment  of  money  only,  and  X^ 
the  appellate  court  render  substantially  the  same  judgment,  and  is  ^-j 
satisfied  that  the  appeal  was  vexatious,  and  for  the  purpose  of  delay  J  '* 
merely,a  penalty  often  percent,  upon  the  amountof  the  judgment  '  Jj 
below  shall  be  adjudged  against  the  appellant ;  but  if  the  judgment  '':^ 
below  was  for  nominal  damages  and  costs,  or  for  costs  only,  and  | 
substantially  the  same  judgment  is  rendered  in  the  appellate  court  r^ 
and  the  court  shall  not  be  satisfied  that  there  was  reasonable  and  ^^ 
probable  ground  for  the  appeal,  "  there  shall  be  adjudged  to  the  .' 
appellee,  or  party  affected  by  the  appeal,  damages  in  such  specific  sum 
as  may  be  deemed  reasonable,  not  exceeding  two  hundred  dollars."               -^ 

♦Such  are  the  provisions  of  the  statute,  wisely  designed  to    [349  - 

guard  the  rights  of  the  parties,  to  discourage  useless  litigation,  and  ^ 
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and  courts  against  frivoloas  and  vezatioos  ap- 

nly  idle  provisions,  in  a  mnltitade  of  cases,  if 
^rit  of  error  as  a  matter  of  course.  No  man, 
y,  will  put  himself  to  the  trouble  of  entering 
I  giving  bond  within  thirty  days,  if,  at  any  time 
tien  menaced  with  an  execution,  he  can  super- 
arror,  issued  upon  his  own  ipse  dixit,  No  such 
nominal  damages  and  costs,  or  costs  only,  have 
give  a  bond  in  a  penalty  fixed  by  the  court, 
*  bond  in  double  the  amount  of  the  judgment 
1  he  run  the  risk  of  paying  two  hundred  dol- 
vexatious  appeal,  when  but  five  per  cent  pen- 
upon  a  writ  of  error.  Nor  will  any  judgment 
ing  delay,  appeal  his  cause  and  pay  ten  per 
he  can  take  it  up  on  error  and  pay  but  five, 
lieve  that,  after  providing  so  carefully,  by  their 
kinst  frivolous  appeals  and  vexatious  litigation, 
d  about  on  April  30th,  and  substantially  undid 
d  this,  too,  when  no  possible  reason  for  undo- 
isted?  It  has  never  been  our  policy  to  allow 
•it  of  error  of  course.  It  was  only  when  the 
way  in  1845  that  the  latter  was  given.  The 
stored,  and  there  was  no  longer  any  necessity 
L  not  think  that  the  legislature  meant  to  give 
ling  in  the  statute  relied  on  that  requires  us  to 
On  the  contrary,  believing  that  the  writ,  unless 
ant  with  the  terms  of  the  act  organizing  the 
bly  derogatory  to  the  spirit  and  intent  of  the 
Is,  I  hold  it  to  be  clearly  negatived  by  the  act 
t,  therefore,  with  great  respect  for  the  better 
jority  of  the  court,  dissent  from  their  decisioiu 
Judgment  of  district  court  affirmed. 
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*Bliza  a.  Johns  v.  Bobsbta  Johns  and  othxbs.        [850 

Shares  in  railroad  companies  are  personal  property,  whether  the  companies  are, 
or  are  not,  subject  to  the  provisions  of  the  ''act  regulating  railroad  com- 
panies," passed  February  11, 1848. 

This  is  a  petition,  in  which  the  plaintiff,  the  widow  of  Benjamin 
Johns,  deceased,  claims  dower  in  46  shares  of  the  capital  stock  of 
"The  Mansfield  &  Sandusky  City  Bailroad  Company,"  and  in  10 
shares  of  the  capital  stock  of  "  The  Ohio  and  Pennsylvania  Kail- 
road  Company,"  of  which  shares  her  deceased  hnsband,  the  said 
Benjamin  Johns,  was  the  owner  at  the  time  of  his  death. 

The  defendant  Sherman,  as  executor  as  aforesaid,  answers,  ad- 
mitting the  facts  alleged  in  the  petition,  but  insisting  that  said 
shares  are  personal  and  not  real  estate.  The  defendant  Boberta 
has  not  answered. 

Isaac  J.  Allen,  for  petitioner. 

C.  T.  Stierman,  for  defendants. . 


^ 


Thttrman,  J.  The  Ohio  and  PennsylTania  Bailroad  Company  was- 
incorporated  February  24, 1848.  46  Ohio  L.  L.  261.  The  6th  sec- 
tion of  its  charter  provides  that  the  company  "  shall  have  all  the 
powers  and  privileges,  and  be  subject  to  all  the  restrictions  and  pro- 
visions of  the  "  act  regulating  railroad  companies,"  passed  February 
11, 1848.  46  Ohio  L.  40.  The  third  section  of  this  latter  act  de- 
clares that  the  shares  of  stock  in  the  companies  that  may  be  subject 
to  its  provisions,  <'  shall  be  regarded  as  personal  property,  and  shall 
be  subject  to  execution  at  law."  It  is  therefore  manifest  that  the 
petitioner  is  not  entitled  to  dower  in  the  10  shares  of  the  stock  of 
The  Ohio  &  Pennsylvania  Bailroad  Company,  for  they  are  clearly 
personalty.  But  the  question  in  respect  to  the  stock  in  The  Mans- 
field &  .Sandusky  City  Bailroad  Company  is  not  so  easily  disposed 
of  For  that  company  is  not,  so  far  as  the  case  shows,  subject  to 
the  provisions  of  said  act  of  February  11, 1848.  It  was  previously 
Chartered  and  organized,  and  that  act  does  not  interfere  with  [351 
companies  created  before  its  passage.  Turning  then  to  the  charter 
of  the  company,  we  find  in  it  no  provision  declaring  whether  its 
stock  is  realty  or  personalty.  We  are  thus  brought  to  the  genera^ 
question,  whether  railroad  shares  in  Ohio  are,  in  the  absence  of 
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express  logislative  enactment,  to  be  considered  as  real  or  personal 
estate.  This  question  must  be  determined  by  a  reference  to  the 
principles  of  the  common  law  and  the  general  statotes  of  the  state 
that  have  a  bearing  upon  it.  And  its  solution  is  not  without  diffi- 
eulty ;  for,  as  to  the  common  law,  the  adjudicated  cases  are  directly 
eonfLicting,  and  when  we  resort  to  our  statutes  the  chief  aid  we 
derive  is  from  analogies  and  inferences. 

In  Drybutter  t;.  Bartholomew,  decided  in  1723,  2  P.  Wms.  127, 
the  master  of  the  rolls  said  that  "a  fine  may  be,  and  usually 
is,  levied  of  New  Biver  shares  by  the  description  of  so  much  land 
eovered  with  water,"  but  the  case  does  not  inform  us  what  these 
shares  were,  nor  how  they  were  created ;  and  whether  they  were 
real  or  personal  estate  was  not  discussed.  They  appear  to  have  had 
their  origin  in  the  statutes  of  3  James  1,  chap.  18,  and  4  James  1, 
ehap.  12,  to  enable  the  mayor,  commonalty,  and  citizens  of  London 
to  supply  the  city  with  water ;  but  these  acts  simply  authorized  the 
construction  of  the  works  and  the  acquisition  of  the  necessary 
right  of  way.  They  created  no  stock,  nor  is  any  mention  made  in 
them  of  shares  or  shareholders.  Yet  it  would  seem,  from  the  case 
oitcd  as  well  as  the  case  of  Townshend  v.  Ash,  decided  in  1745,  3 
Atk.  336,  that  shares  were  created,  and  hence  these  cases  have  been 
frequently  cited  as  showing  that  stock  in  a  water  works  company 
is  real  estate. 

By  a  statute  of  10  Anne,  the  mayor,  aldermen,  and  common 
<}ouncil  of  the  city  of  Bath,  their  successors  or  asigns,  or  such  per- 
sons as  they  should  appoint,  were  authorized  to  improve  the  navi- 
gation of  the  river  Avon,  and  to  charge  tolls  on  persons  and  prop- 
erty transported  thereon.  By  an  agreement  executed  between  the 
<^orporate  authorities  of  the  one  part,  and  the  Duke  of  Beaufort 
352]  and  several  other  *person8  on  the  other  part,  the  duke  and  his 
associates  undertook  to  do  the  work  in  consideration  of  being  allowed 
to  take  the  tolls.  By  the  11th  article  of  the  agreement  it  was  pro- 
vided that  *<  no  survivorship  shall  at  any  time  take  place  between 
the  said  parties  and  undertakers ;  but  if  any  or  either  of  them  shall 
happen  to  die,  the  share  or  part  of  such  so  dying  shall  descend 
4ind  go  to  the  fteirs  and  assigns  of  the  party  or  parties  so  dying." 

In  Buckeridge  v.  Ingram,  decided  in  1795,  2  Yes.  Jr.  651,  the 

question  was  directly  made,  whether  these  shares  were  personal 

or  real  estate,  and  it  was  decided  that  they  were  real  estate  and 

subject  to  dower.    The  master  of  the  rolls  held  that  the  right  to 
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take  the  tolls  was  an  incorporeal  hereditament  arising  out  of  realty, 
and  was  therefore  a  ^'  tenement." 

And  he  remarked:  *^  I  have  no  diffionlty  in  saying  that  wherever 
a  perpetual  inheritance  is  granted,  which  arises  out  of  lands,  or  ia 
in  any  way  connected  with,  or,  as  it  is  emphatically  expressed  by 
Lord  Coke,  exercisable  within  it,  it  is  that  sort  of  property  the  law 
denominates  real.*' 

The  principle  of  these  cases  was  followed,  and  possibly  extended, 
by  the  supreme  court  of  Connecticut,  in  1818,  in  the  case  of  Welles  v. 
Oowles,  2  Conn.  567,  in  which  it  was  held  that  shares  of  an  incor- 
porated turnpike  company  are  real  estate.  The  right  to  the  tolls, 
said  the  court,  **  is  a  right  issuing  out  of  real  property,  annexed  to 
and  exercisable  within  it;  and  comes  within  the  description  of  an 
incorporeal  hereditament  of  a  real  nature,  on  the  same  principle  as 
a  share  in  the  New  Eiver,  in  canal  navigations  and  tolls  of  fairs 
and  markets ; "  citing  Drybutter  v,  Bartholomew,  2  P.  Wms.  127 ; 
Habergham  v,  Yincent,  2  Yes.,  232,  and  The  King  v.  The  Inhabit- 
ants of  Chipping  Norton,  6  East,  239. 

And  in  answer  to  the  argument  that  the  individual  stockholders 
had  only  a  claim  on  the  company,  and  not  upon  the  realty,  and  that 
this  must  be  of  a  personal  nature,  the  court  said  :  **  But  the  stock- 
holders, as  members  of  the  company,  are  owners  of  the  turnpike 
road;  and  it  is  in  virtue  of  this  interest  that  they  have  their  claims 
for  the  dividends  or  their  ^respective  shares  of  the  toll.  It  is  [853 
not  a  mere  claim  on  the  corporation." 

This  decision  was  recognized  as  law  in  1822,  in  a  suit  between 
the  same  parties,  4  Conn.  182,  though  the  question  was  not  expressly 
made. 

In  1836  the  supreme  court  of  Pennsylvania  held  that  ''  a  toll 
bridge  erected  by  two  individuals  across  a  river  between  their  lands, 
by  legislative  authority  is  real  estate."  The  court  said  that  the 
right  was  "  not  only  a  right  arising  out  of  the  soil,  but,  so  far  as  the 
abutments  of  the  bridge  are  concerned,  it  is  the  soil  itself."  Hurst 
V.  Meason,  4  Watts,  346.  It  is  to  be  observed,  however,  that  it  does 
not  appear  that  the  builders  were  incorporated. 

In  Price  v.  Price's  Heirs,  6  Dana  107,  the  court  of  appeals  of 
Kentucky,  in  1838,  held  that  the  stock  in  the  Lexington  and  Ohio 
Eailroad  Company  is  real  estate.  Without  citing  any  adjudicated 
case,  the  court  came  to  a  conclusion  which  is  thus  expressed :  **  The 
right  conferred  on  each  shareholder  is  unquestionably  an  incorpo- 
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real  heriditameDt.  It  is  a  right 
it  spriDgs  out  of  the  use  of  pers 
this  matters  not.  It  is  a  franch 
that  class  of  real  estate  denomin 

On  the  other  hand,  the  suprei 
in  Eussell  et  al.  v.  Temple  et 
shares  in  incorporated  bridge  ai 
The  case  was  between  the  wido' 
former  contending  that  the  shai 
consequently  she  was  entitled  to 
the  latter  insisting  that  they  \ 
bad  bat  a  dower  estate.  The  qu 
was  decided  (says  Professor  G 
**  upon  great  consideration." 

"  For  the  heirs  it  was  urged  1 
because,  it  was  said,  the  estates 
354]  '  that  if  the  estates  in  the 
of  the  individual  members  in  th 
real ;  and  that  the  ft*equent  dec 
ing  such  shares  personal  estate 
one  has  a  right  to  receive  rent, ! 
of  money,  yet  it  does  not  follow 
out  of  which  his  rent  issues.'' 

For  the  widow  it  was  argue< 
because  the  estate  [in  the  bridgef 
lands],  '^  can  only  exist  in  the  c 
it,  alone  be  seized  or  possessed 
or  repair  it,  and  so  must  hold  i 
is  a  moral  person  to  all  the  purf 
their  successors,  or  to  their  succ< 
never  vest  in  or  bo  divided  amo 
as  tenants  in  common,  etc.,  in 
corporation  can  possess  the  esta 
charter ;  and  only  the  corporati 
law  principles ;  and  on  these  ca] 
the  debts  of  the  corporation." 

<^  That  the  share  is  personal  < 

real  estate ;  for  the  individual 

right  to  such  dividends  as  the  cc 

to  him.    He  is  unknown  in  the 
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grant  any  part  of  tho  estate :  nor  can  he  be  taxed  for  it  bat  by 
statute  law  ;  nor  can  any  private  member  of  a  coi*poration  be  dis- 
trained for  a  public  concern  of  it ;  his  only  remedy  for  his  dividend, 
is  case  in  assumpsit,  or  an  action  on  the  case  for  a  wrongftil  refusal, 
or  neglect  to  pay,  or  allow  him  his  part  of  the  profits." 

Tbe  judgment  of  the  court  was,  as  I  have  stated,  that  the  shares 
were  personal  estate.  ^^  Tbe  principal  reason  of  the  decision,"  says 
Dana,  ^^  appeai*s  to  be,  because  the  court  considered  that  the  individ- 
ual member  or  shareholder  had  only  a  right  of  action  for  a  sum  of 
money,  his  part  of  the  net  profits  or  dividends.  And  so  the  law 
has  been  held  to  be  since  this  decision  was  made." 

*In  his  edition  of  Cruise,  Greenleaf  says:  "Shares  in  the  [355 
property  of  a  corporation  are  real  or  personal  property,  according 
to  the  nature,  object  and  manner  of  the  investment.  Where  the 
corporate  poweins  are  to  be  exercised  solely  in  land,  as*  where 
original  authority  is  given  by  the  charter  to  remove  obstructions  in  a 
river  and  render  it  navigable,  to  open  new  channels,  etc.,  to  make  a 
canal,  erect  water-works,  and  the  like,  as  was  the  case  of  tbe  !New 
Biver  water,  the  navigation  of  the  river  Avon  and  some  others 
and  the  pi'operty  or  interest  in  the  land,  though  it  be  an  incorporeal 
hereditament,  is  vested  inalienably  in  the  corporators  themselves^  the 
shares  are  deemed  real  estate.  Such,  in  some  of  the  United  States, 
has,  been  considered  the  nature  of  shares  in  toll  bridge,  canal  and 
turnpike  corporations  by  the  common  law ;  though  latterly  it  has 
been  thought  that  railway  shares  were  more  properly  to  be  regarded 
as  personal  estate.  But  where  the  property  originally  entrusted 
is  money,  to  be  made  profitable  to  the  contributors  by  applying  it 
to  certain  purposes,  in  the  course  of  which  it  may  be  invested  in 
lands  or  in  personal  property,  and  changed  at  pleasui*e,  the  capital 
fund  is  vested  in  the  corporation,  and  the  shares  in  the  stock  are 
deemed  personal  property,  and  as  such  are  in  all  respects  treated. 
In  modern  practice,  however,  shares  in  corporate  stock,  of  whatever 
nature,  are  usually  declared  by  statute  to  be  personal  estate." 
1  Greenleaf 's  Cr.  Dig.  39,  40. 

In  support  of  this  statement,  Mr.  Greeqleaf  cites  the  cases  we 
have  already  noticed,  and  some  others  that  require  consideration. 
One  of  the  most  important  of  these  is  Bligh  t;.  Bi*en,  2  Y.  &  C. 
Exch.  268, 294.  It  involved  the  question  whether  the  shares  in  the 
Chelsea  Water-works  company  were  realty  or  personalty.  The 
act  of  incorporation  left  the  question  open,  as  it  contained  no  de- 
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'Claration  upon  the  sabject.  The  court  reviewed  the  cases  bearing 
upon  it,  and  came  to  the  conclusion  that  the  shares  were  personalty. 
This  decision  was  afterward,  in  1838,  spoken  of  with  approbation 
in  Bradley  v.  Holdsworth,  3  M.  A  W.  422. 

.356]  *In  the  latter  case  the  question  was  whether  shares  in  tho 
^'London  and  Birmingham  Railway"  might  be  sold  by  a  verbal 
contract.  On  the  part  of  the  defendant  it  was  contended  that  they 
constituted  an  interest  in  land  within  tho  meaning  of  the  statute  of 
frauds,  and  that,  therefore,  a  contract  for  their  sale  was  void  unless 
reduced  to  writing.  The  court  held  the  contract  valid.  True,  the 
act  of  incorporation  declared  that  the  shares  should,  to  all  intents 
and  purposes,  be  deemed  personal  estate  and  transmissible  as  such, 
and  should  not  be  of  the  same  nature  of  real  property ;  but  it  is 
evident  from  what  was  said,  that,  independent  of  this  provision, 
the  same  decision  would  have  been  made.  Parke,  B.,  said:  "No 
doubt  the  company  are  seized  of  real  property,  as  well  as  possessed 
of  a  great  deal  of  personal  property;  but  the  interest  of  each  in- 
dividual shareholder  is  a  share  of  the  net  produce  of  both,  when 
brought  into  one  fund,^'  And  again :  "  I  have  no  doubt  whatever 
that  the  shares  of  the  proprietors,  as  individuals,  are  personalty; 
they  consist  of  nothing  more  than  a  right  to  have  a  share  of  the  nit 
jproduce  of  all  the  property  of  the  company'^ 

Alderson,  B.,  said  :  "All  the  cases  were  under  review  in  Bligh  v. 
Brent,  where  the  question  was  as  to  the  shares  in  the  Chelsea  Water- 
works company.  That  was  a  stronger  case  than  the  present,  be- 
cause there  was  no  clause  of  this  kind  in  the  act  of  parliament,  and 
yet  the  shares  were  held  personal  property."  "  I  conceive  that  all 
the  shareholders  would  take  even  without  such  a  clause." 

BoUand,  B.,  concurred. 

So  in  Duncufl  v.  Albrecht,  12  Sim.  &  S.  189,  it  was  held  that  a 
parol  agreement  for  tho  sale  of  railway  shares  is  valid,  for  they  are 
neither  an  interest  in  lands,  nor  goods,  wares  or  merchandise, 
within  the  statute  of  frauds. 

A  careful  examination  of  the  adjudications  upon  the  subject  has 
brought  us  to  the  conclusion  that,  according  to  the  weight  of  au- 
thority, the  shares  in  question  are  personal  property.  In  the  early 
English  cases  the  distinction,  now  well  understood,  between  the 
'357]  property  of  a  corporation  and  •the  rights  of  its  members, 
•does  not  seem  to  have  been  taken,  and  it  appears  to  have  been 
.iussumed  that  each  shareholder  had  an  estate  in  the  corporate  prop* 
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•erty,  and  that,  consequently,  if  that  property  was  real,  his  share 
yir&B  also  realty.  But  the  cases  we  have  cited  abundantly  show 
that  the  distinction  above  mentioned  is  now  fully  recognized  in 
England,  and  that  the  property  of  a  corporation  may  be  mainly, 
if  not  wholly  real,  and  yet  the  shares  of  its  members  be  personalty. 
This  may  possibly  be  an  innovation  upon  the  ancient  principles 
of  the  common  law,  but  it  is  not  more  so  than  has  taken  place  in 
the  case  of  ordinary  partnerships.  Thus  the  old  doctrine  seems 
to  have  been  that  there  could  no  partnership,  properly  so  called,  in 
land,  but  the  contrary  doctrine  is  now  universally  held ;  and  that 
a  widow  of  a  deceased  partner  is  not  dowable  in  lands  which  the 
firm  owned  and  regarded  as  partnership  stock,  is  settled  by  numer- 
ous decisions,  among  which  are  the  cases  in  1  Ohio,  535,  and  8  Ohio, 
328.  As  to  the  Connecticut  case,  Welles  v,  Cowles,  there  is  possi- 
bly no  necessary  conflict  between  it  and  the  view  we  take  of  the 
present  case.  There  the  right  to  tolls  may  be  said  to  have  arisen 
wholly  out  of  realty,  the  turnpike  road ;  but  in  the  case  at  bar,  the 
profits  of  the  company  accrue  from  real  and  personal  property,  and 
personal  services.  The  turnpike  company  did  not  carry  either 
goods  or  persons.  It  furnished  no  vehicles  for  the  transportation 
of  either,  and  had  no  care  of  or  responsibility  for  either.  It  merely 
allowed  a  transit  over  its  road  upon  the  payment  of  a  toll.  But  a 
railway  company  is  a  common  carrier.  It  furnishes  not  simply  a 
road,  bat  also  the  conveyances  that  pass  over  it ;  it  undertakes  the 
transportation  of  passengers  and  freight,  and  incurs  the  responsi- 
bility of  a  common  carrier  as  to  both. 

It  was  therefore  justly  said  by  Parke,  B.,  in  the  quotation  before 
given,  that  the  interest  of  each  individual  shareholder  is  a  share 
of  the  net  produce  of  both  real  and  personal  property,  (and  he 
might  have  added,  of  personal  services,)  when  brought  into  one 
fund.  But  we  would  not  bo  understood  as  *approving  the  [368 
decision  in  Welles  v,  Cowles,  for  we  are  of  opinion  that  shares  in 
an  incorporated  turnpike  company,  as  well  as  in  a  railway  corpora- 
tion, are  personal  property.  The  same  distinction  we  have  drawn 
between  a  turnpike  and  railroad  company,  may  be  drawn  between 
the  latter  and  the  Avon  navigation  case,  and  the  cases  of  tolls 
upon  fairs  and  markets,  and  rents  issuing  out  of  realty.  And  this 
distinction  seems  to  be  taken  by  Greenleaf,  in  the  quotation  here- 
it  before  made.  As  to  the  case  in  4  Watts,  it  is  enough  to  say  that 
it  does  not  appear  that  the  bridge  builders  were  a  corporation,  or 
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to  convert  the  bridge  and  right  of  taking  tolls^ 
decision  in  6  Dana,  107,  is  certainly  directly 
8.  The  court  in  that  case  seems  to  have  wholly 
notion  between  the  right  of  the  company  and 
lareholder,  and  to  have  concluded  that  if  the 
e  of  taking  toll  was  an  incorporeal  heredita- 
)n  in  part  from  the  realty,  the  shareholder's  in- 
personalty.  Indeed,  the  court  call  the  share- 
ichise.  Now,  I  imagine  that  it  is  the  artificial 
ion,  and  not  the  individual  shareholder,  that 
md  possibly  it  is  not  immaterial  whether  the 
it  of  realty,  or  partly  out  of  realty  and  partly 
"An  annuity,**  say  the  court,  "though  only 
)  person  of  the  grantor,  is  an  incorporeal  hered- 
ii  the  owner's  security  is  merely  personal,  yet 
estate  in  it,"  citing  2  Bl.  Com.  40.  True,  such 
r  so  far  as  descent  is  concerned,  or,  more  prop- 
^h  personal  in  itself,  it  descends  as  if  it  were 
f  which  is  that  it  is  limited  by  the  grant  to  the 
ould  not  be  a  hereditament.  The  authorities 
ant  show  conclusively  that  it  is  only  as  regards 
nsidered  as  realty.  But  unless  there  is  some 
trter  of  the  Lexington  and  Ohio  Railroad  Corn- 
stock  to  the  heirs  of  the  stockholder,  the  illus- 
ourt  is  not  in  point. 

admitted,  however,  that  the  definition  of  Lord 
)robation  in  Buckoridge  v.  Ingram,  sustains  the 
mchise  was  a  tenement  savoring  of  the  realty;. 
)  of  Coke,  it  was  "  exerciseable  within  lands.'* 
d,  we  prefer  to  place  our  decision  upon  the  dis- 
le  estate  of  the  corporation  and  the  individual 
rs,  rather  than  upon  a  distinction  between  the 
profit  arises  wholly  out  of  realty,  and  those  in 
artly  from  realty  find  party  from  personalty, 
istinction  seems  to  receive  much  support  from 
hority. 

remains :  Is  the  question  before  us  affected  by 
7e  have  seen  that  the  shares  in  all  companies, 
lions  of  the  general  railway  act,  are  declared  by 
ite  I  but  there  is  no  such  express  legislative  dee* 
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laration  respecting  shares  in  other  companies.  Nevertheless,  a  re- 
Tiew  of  our  statutes  will  show  that  the  general  policy  of  the  state 
has  been  to  treat  shares  in  incorporated  companies  as  personalty. 
They  are  recognized  as  such  in  several  acts  of  the  legislature,  and 
tlie  distinction  between  the  estate  of  the  company  and  the  individual 
rights  of  the  stockholder  seems  to  have  been  taken  at  an  early  day. 
Thus,  by  the  act  of  February  8, 1826,  amendatory  of  the  general 
turnpike  law  (Swan*s  St.  982),  the  right  of  turnpike  companies  to 
take  tolls  was  subjected  to  sale  on  execution  to  pay  corporate  debts, 
bat  the  shares  of  the  members  have  never  been  thus  subjected  to  '^ 
satisfy  individual  debts.  On  the  contrary,  the  mode  of  proceeding  {-^ 
as  to  such  shares  is  by  bill  in  chancery,  filed  under  the  16th  section 
of  the  chancery  act  of  1831  (Swan's  St.  704),  which  gives  the  court 
power  to  decree  a  sale  of  "  any  interest,  shares,  or  stock,"  owned 
by  a  judgment  debtor,  "  in  any  banking,  turnpike,  bridge  or  other  ' 

joint  stock  company;"  thus  placing  these  shares,  in  this  respect,  in 
the  same  category  with  "  choses  in  action,"  which  are,  by  the  same  r 

section,  subjected  in  the  same  way. 

♦Again :  Ever  since  the  ordinance  of  1787,  a  deed,  duly  [360 
executed,  and  acknowledged  or  proved,  has  been  necessary  to  con- 
vey a  legal  title  to  any  land,  tenement,  or  hereditament  in  Ohio  (cer- 
tain leasehold  estates  excepted),  and  hence,  if  a  turnpike,  or  railway 
share  is  a  "  tenement,"  as  held  by  the  courts  of  Connecticut  and 
Kentucky,  the  legal  title  to  it  can  not  be  transferred  without  such 
<leed.  Thus,  in  Buckeridge  v.  Ingram,  before  cited,  it  being  decided 
that  the  shares  in  the  "Avon  navigation"  were  real  estate,  the 
master  of  the  rolls  held  that  they  did  not  pass  by  a  codicil  attested 
by  but  two  witnesses,  the  statute  requiring  the  attestation  of  three 
witnesses  to  a  will  devising  realty.  But  in  this  state  it  has  never 
been  considered  necessary  that  a  transfer  of  turnpike  or  railway 
shares  should  be  by  deed.  The  practice  has  been  almost,  or  quite, 
universal  to  make  the  transfer  by  an  ordinary  assignment,  and  were 
we  now  to  hold  that  no  legal  title  has  thereby  passed,  there  is  no 
telling  the  amount  of  mischief  our  decision  would  effect.  It  may 
be  proper  here  to  remark,  that  if  the  charter  requires  the  assign- 
ment to  be  made  on  the  books  of  the  company,  it  must,  perhaps^ 
be  BO  made  in  order  to  convey  the  legal  title ;  but  it  is  a  little  sin-  'M 

gular  that  no  such  provision  is  found  in  the  general  turnpike  or  S 

railway  acts,  or  in  any  turnpike  or  railway  charter  that  has  come  -J 

^nder  our  observation.  ,^ 
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in :  The  "  act  regalatin| 
person  dying  shall  be 
:  lands,  tenements,  and  r 
as  an  estate  of  inheritan< 
's  Stat.  296.)  It  follows, 
1  estate,  every  widow  wh 
rertnre,  the  owner  of  sue 
^h  he  may  have  sold  ar 
r  was  by  deed  of  the  h 
and  acknowledged.  We 
itended  any  such  thing. 
*A  reference  to  the  ta: 
d  shares  have  never  bee 
estate.  It  would  be  ai 
ace  to  comment  on  these 
^ond  section  of  the  act  c 
definitions  are  given  of 
*  real  property  "  and  "  h 
not  only  the  land  itseL 
ise,  with  all  things  conta 
ires,  and  improvements, 
ind  thereon,  and  all  rig 
le  appertaining  thereto,  i 
ing  to  the  owner  of  sucl 
"  Under  the  head  of  * 
umerated,  among  which 
and  all  other  means,  no 
y  company,  whether  ii 
%are,  portion,  or  interest  in 
xame  the  same  may  be  dei 
be  same  session  of  the  U 
>ns  for  manufacturing,  a: 
ssed.  This  act  embracei 
and  gives  them  very  lai 
ing  any  lands,  tenemeni 
e  of  them,  as,  for  instai 
consist  almost  wholly  ( 
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^parent  that  the  general  policy  of  our  laws  is  to  treat 

rporated  companies  as  personal  estate,  and  that  when- 

of  the  legislature  has  been  specially  directed  to  the 

settled  all  doubts  by  an  express  declaration  to  that 

er  way  we  view  the  case,  whether  upon  adjudi-  [363 
,  or  our  statute  laws,  we  arrive  at  the  conclusion  that 
question  are  personal  property.  The  bill  must,  there- 
ssed. 

Bill  dismissed. 


Keabnt  r.   LuciEN  Buttles,  Executor,  etc.,  op 
Joel  Buttles,  deceased. 

led  under  the  act  of  1816,  to  prohibit  the  issuing  and  circulat- 
ithorized  bank  paper,  Swan's  Stat.  136,  is  sufficient,  if  it  con- 
quisites  proscribed  in  the  13th  section  of  that  act. 
»ckholders  in  a  literary  corporation  acting  within  the  scope  of 
powers,  are  not  to  be  made  liable  for  the  acts  of  those  who  go 
n ;  but  the  act  of  incorporation  can  furnish  no  protection  from 
K>nsibility,  to  those  who  embark  in,  or  assent  to,  such  un author- 

I  such  declaration  to  aver  that  the  defendant  was  a  stockholder 
of  the  notes,  or  subsequently,  without  showing  him  such  at  the 
lent  of  the  suits. 

the  highest  judicial  tribunal  in  the  state,  in  questions  affecting 
operty  which  becomes  valuable  and  changes  hands  upon  tbu 
h  decisions,  will  not  be  disturbed  without  the  most  urgent  no- 
irevent  injustice  or  vindicate  obvious  principles  of  law. 
V,  Bentley,  16  Ohio,  97.    Commented  upon  and  affirmed. 

he  late  supreme  court  in  Franklin  county. 

)r  plaintiff  in  error:  Johnson  v.  Bentley,  16  Ohio,  97; 
io,  11  Id.  68;  Bonsai  v.  Ohio,  11  Id.  72;  Lawler  r. 
I.  151 ;  Lewis  v.  McElvain,  16  Id.  347;  Hess  v.  Werts, 
56. 

bery,  Wilcox,  and  Swan  &  Andrews,  for  defendant  in 
:ston  V,  Lynch,  4  Johns.  Ch.  573 ;  Davies  v.  Hawkins, 
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1;  6  Hill,  386;  8  Mass.  472;  17  Mass.  64;  Id. 


J,  The  declaration  filed  in  ibis  case,  in  the  court 
four  counts.  They  each  alleged  that  the  plaintiff 
)f  forty  thousand  dollars  of  notes  issued  by  the 
drian  Society,  a  bank  not  incorporated  or  author- 
b  as  such,  or  to  issue  notes  intended  to  circulate  as 
the  counts  charged  the  defendant's  testator  with 
ier  at  the  date  of  the  notes,  and  the  other  two 
stockholder  subsequently  to  the  dates  of  the  notes. 
I  suit  was  to  recover  the  amount  of  these  notes 
816,  to  prevent  unauthorized  banking.  A  general 
d  to  this  declaration,  which  was  sustained  by  the 
pleas,  and  a  final  judgment  given  for  the  defend- 
eptions  are  taken  to  the  sufficiency  of  the  declara- 
ill  notice  in  their  order;  first  premising  that  the 
ieclaration  are  prescribed  by  the  act  under  which 
ight.  In  the  thirteenth  section  it  is  provided : 
it  it  shall  be  sufficient  for  the  plaintiff  to  set  forth, 
,  he  is  the  holder  of  such  bond,  note,  bill,  or  con- 
ifendants  were  interested  in  said  bank  at  the  date 
I,  note,  or  contract,  or  subsequently  thereto,  and 
ipaid."  (Swan's  Stat.  137.) 
id  that  the  general  assembly  had  the  right  to  pre- 
•  proceeding,  including  the  requisites  of  the  plead- 
e  follows  that  the  several  objections  to  this  decla- 
)ted  by  the  foregoing  enactment. 
)d  that,  inasmubh  as  the  Granville  Alexandrian 
incorporated  for  literary  purposes  in  1807,  no  new 
1  to  the  act  of  incorporation  could,  by  the  act  of 
upon  any  stockholder,  as  a  stockholder,  without 
was  any  such  liability  intended  to  be  imposed  by 
his,  it  is  intended  to  assert  that  a  stockholder  in 
y,  acting  within  the  scope  of  the  granted  powers, 
id  by  the  unauthorized  acts  of  others  who  step 
n,  without  his  *assent,  although  they  may  use  the 
)ration,  the  position  is  entirely  correct.  But  if  it 
lie  corporation  can  be  used  to  shield  from  private 
le  who  act  in  its  name,  but  go  outside  of  its  limitSi 
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it  is  untenable,  as  this  court  has  already  decided  in  the  case  of 
Lawler  et  al.  v.  Walker,  18  Ohio,  151,  and  Bartholomew  v.  Bentley, 
.ante,  37.  But  this  declaration  avers  the  existence  of  an  unauthor- 
ized bank  of  that  name,  and  charges  the  defendant's  testator  as  a 
stockholder  in  such  bank.  If  an  issue  was  made  upon  it,  it  would 
devolve  the  obligation  upon  the  plaintiff  to  prove  these  allegations; 
and  if  he  did  not,  he  would  fail. 

It  can  make  no  difference,  however,  that  the  name  of  the  unau- 
thorized bank  was  the  same  as  the  authorized  literary  society,  or 
that  most  or  all  the  stockholders  in  the  latter  engaged  in  the  former. 
As  stated  by  the  court  in  Lawler  v.  Walker,  **  If  they  lose  sight  of 
the  object  for  which  they  were  incorporated  and  engage  in  other 
and  different  pursuits,  they  must  do  so  under  all  the  obligations 
^nd  responsibilities  of  ordinary  parties  in  business.'* 

The  next  objection  to  the  declaration  is  that  it  should  have  shown 
the  defendant  a  stockholder  at  the  time  or  subsequently  to  the  issu- 
ing of  the  notes,  and  also  at  the  commencement  of  the  suit; 
-whereas,  the  averments  have  relation  to  the  dates  of  the  notes,  and 
iiie  declaration  has  no  averment  that  he  was  such  stockholder  at 
the  commencement  of  the  suit.  To  the  first  part  of  this  objection 
-the  statute  before  recited  is  a  sufficient  reply.  The  declaration  is 
in  the  words  of  the  statute,  and  it  is  expressly  enacted  that  that 
**  shall  be  sufficient."  But  the  reason  of  the  provision  is  very  ap- 
parent, and  is  in  perfect  harmony  with  the  plain  object  of  the 
whole  law,  to  furnish  the  holder  of  such  notes  with  a  simple,  speedy, 
and  effectual  remedy.  As  he  could  have  no  knowledge  of  the  time 
of  issuing,  except  from  the  dates  of  the  notes  in  his  hands,  and  as 
that  \s  prima  facie  the  true  time,  it  was  intended  to  make  such  an 
averment  prima  facie  sufficient.  In  support  of  the  last  branch  of 
the  objection,  we  are  referred  to  *the  eleventh  section  of  the  [365 
act.  We  find  no  warrant  for  it  in  that  or  any  other  part  of  the 
law ;  while  it  is  in  direct  conflict  with  the  12th  section,  and,  if  allowed, 
would  subvert  the  whole  policy  of  the  enactment.  That  section 
expressly  provides  that  the  holder  may  recover  **  against  any  part 
or  the  whole  of  the  persons  who  were  interested  in  such  bank  at 
the  date  of  such  bond,  bill,  note,  or  contract,  or  who  became  inter- 
ested in  such  bank  at  any  time  between  that  and  the  commencement 
of  such  suit."  On  the  construction  contended  for,  all  those  who 
combined  in  the  illegal  purpose  at  the  issuing  of  the  notes,  or  as- 
«ented  to  it  afterwards  by  becoming  stockholders,  could  escape  all 
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nlity  by  transferring  their  etock  at  any  time  before  suit 
unless  sach  transfer  coald  be  shown  to  be  merely  colorable* 
k,  after  the  liability  has  once  attached,  it  can  only  be 
by  paying  the  debts  for  which  he  has  become  liable, 
kid  that  there  is  no  averment  that  the  acts  complained  of 
le  after  the  act  of  1816  took  effect.  The  declaration  alleges 
notes  were  issued  on  the  first  day  of  July,  1836,  and  on 
her  days  or  times  between  that  time  and  the  commence- 
:he  suit;  and  that  the  defendant  was,  at  and  after  the  dates 
)tes,  a  stockholder,  and  is  liable  by  virtue  of  the  statute, 
ould  be  more  specific  we  are  unable  to  see,  unless  the  notes, 
ir  dates,  were  specifically  set  forth,  which  is  expressly 
y  the  defendant  upon  the  record. 

IS  the  fourth  section  of  the  act  of  1840  (also  insisted  upon) 
it  the  circulation  of  foreign  bank  notes  of  a  less  denomina- 
1  ^YQ  dollars  (Swan's  Stat.  143),  any  application  whatever 
ascription  of  paper. 

st  position  taken,  and  which  presents  the  great  question  in 
and  has  been  argued  at  length  and  with  much  ability,  ia 
ecovery  can  be  had  upon  notes  of  this  character,  issued  be- 
le  passage  of  the  act  of  January  28,  1824,  ^'  to  regulate 
proceedings  where  banks  and  bankers  are  parties,  and  ta 
issuing  of  bank  bills  of  certain  descriptions"  (Swan's  Stat. 
7),  and  an  act  to  *amend  it,  passed  March  23, 1840  (Swan's^ 
).  The  argument  is  based  upon  the  twenty -third  section 
rst  named  law,  which  reads :  '^  That  no  action  shall  be 
upon  any  notes  or  bills,  hereafter  issued  by  any  bank,. 
V  bankers,  and  intended  for  circulation,  or  upon  any  note,^ 
i,  or  other  security  given,  and  made  payable  to  any  such 
nker,  or  bankers,  unless  such  bank,  banker  or  bankers  shall 
)orated  and  authorized  by  the  laws  of  this  state  to  issue 
9  and  notes ;  but  that  all  such  notes  and  bills,  bonds  and 
urities  shall  be  held  and  taken  in  all  courts  as  absolutely 

BCtion  was  repealed  by  the  act  of  1840,  before  alluded  to^ 
med  that  the  section  recited  repealed,  by  implication,  the 
of  the  act  of  1816,  allowing  a  recovery  on  notes  of  the 
r  sued  upon  in  this  action  ;  and  that  this  remedy  was  not 
)y  the  act  of  1840,  because  the  act  of  1809  provides  *'  that 
r  a  law  shall  be  repealed,  which  repealed  a  former  law,. 
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the  former  law  shall  not  thereby  be  revived  unless  spec 
vided  for.''  It  is  admitted  that  this  precise  question  was 
the  late  coart  in  bank,  in  the  case  of  Johnson  v.  Bentley 
97,  and  decided  unanimously,  by  the  four  judges  then 
bench,  against  the  claim  now  made.  But  it  is  insisted  thi 
cision  is  not  law,  and  we  are  asked  to  review  it.  it  is  ver 
that  the  simplest  justice  to  our  predecessors  as  well  as  tb 
should  prevent  us  from  interfering  with  decisions  deliberat 
merely  because  a  difference  of  opinion  might  exist  betw< 
and  us  upon  a  doubtful  and  difficult  question  of  construct] 
when,  as  in  this  case,  the  decision  has  relation  to  large  an 
a  species  of  property  which  assumes  a  value  in  the  market 
hands,  and  is  dealt  with  upon  the  confidence  reposed  in  th< 
ness  of  the  decision  of  the  highest  judicial  tribunal  in  t 
nothing  short  of  the  most  urgent  necessity  to  prevent  inj 
vindicate  clear  and  obvious  principles  of  law,  would  just 
departing  from  it.  We  are  all  of  opinion  that  no  such 
exists.  On  the  contrary,  we  are  entirely  satisfied  *that 
promotes  justice,  sound  policy  and  right,  and  gives  a  reme 
one  was  imperatively  demanded,  and,  as  we  believe,  enti 
sistent  with  the  intention  of  the  legislature,  whatever 
thought  of  its  abstract  correctness  or  the  course  of  reas< 
which  it  is  sustained. 

I  do  not  propose  to  enter  into  any  extended  examinatio 
case,  or  the  question  involved  in  it ;  but,  as  we  have  been 
to  the  case  of  Milne  &  Co.  v.  Huber  et  al.,  3  McLean,  21 
circuit  court  of  the  United  States,  in  which  a  contrary  de 
some  extent  was  made,  I  deem  it  proper  to  say  that,  as  tl 
question  arising  entirely  upon  the  construction  of  our  own 
it  is  the  duty  of  the  federal  courts  to  conform  to  our  cone 
rather  than  that  we  should  abandon  it  to  follow  theirs, 
self,  I  can  not  see  the  least  reason  for  supposing  that  an^ 
the  act  of  1816  was  repealed  by  the  act  of  1824,  by  implic 
otherwise.  On  the  contrary,  it  is  most  manifest  that  mc 
provisions  of  the  act  of  1824  were  designed  to  render  mc 
tual  the  very  remedies  provided  by  the  act  of  1816;  It  w 
served  that  the  twenty-third  section  of  the  act  of  182'; 
above,  applied  only  to  paper  issued  after  it  took  effect, 
paper,  issued  before  that  time,  could  be  recovered  upon  ; 
act  of  1816,  aided  by  that  of  1824,  furnished  the  remedy ; 
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•doubted  that  all  such  paper  issued 
under  the  same  act.  Now  if  every  t 
1816  is  still  in  force,  so  that  suits  m 
had  upon  paper  issued  before  1824,  a 
priety  can  it,  at  the  same  time,  be  ss 
Such  appeals,  it  is  agreed  on  all  han 
only  obtain  where  such  seems  to  ha 
of  the  legislature.  But  the  act  of  18 
or  suspend  the  remedy  given  by  the 
other  law  from  such  paper  issued  aft< 
ated  upon  a  particular  class  of  contn 
368]  on  them,  and  required  the  coi 
it  can  not,  therefore,  be  said  that  the 
a  remedial  law  under  which  such  inte 
wise  have  been  prosecuted,  when  all  it 
to  furnish  a  remedy  for  a  still  larger 
terdicted.  As  well  might  it  be  said  t 
be  repealed,  if  the  legislature  should  < 
or  more  of  a  particular  class  of  conti 
cuted  under  its  provisions.  In  short, 
tion  of  the  law  of  1854  was  upon  th 
ate  upon  the  law  of  1816.  What  is  1 
interdiction  was  removed,  the  remedy 
^rttached  to  all  contracts  falling  withi 
be  unquestionably  so,  unless  the  inter 
void,  in  which  case  neither  courts  nor 
The  court,  in  Johnson  v.  Bentley,  h< 
not  void  in  such  sense  that,  the  pro 
could  not  be  enforced.  And  in  this 
cited  from  McLean,  where  it  was  € 
these  very  contracts,  that  "  the  repeal 
make  valid  contracts  entered  into  ag* 
may  give  a  remedy  on  a  contract  foui 
tion  where  no  remedy  exists.  It  may 
ition,  but,  where  justice  and  good  coi 
authorized  ;  and  such  a  law  does  not 
contract,  is  not  an  ex  post  facto  law,  d 
flict  with  thp  federal  constitution."  i 
to  pronounce  such  a  remedy  highly  ji 
that  case,  that  the  legislature  express 
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paper  was  issaed ;  but  no  reason  can  be  given,  if  the  legislature- 
may  provide  a  retrospective  remedy  upon  such  contracts,  why  the 
courts  may  not  apply  one  already  existing,  which  is  the  case  here, 
if  1  am  right  in  supposing  that  the  act  of  1816  was  not  repealed. 
The  case  is  to  the  point,  to  show  that  these  contracts  are  not  so  fhr 
void,  but  that  a  proper  remedy  existing,  they  may  be  enforced. 
That  remedy  Judge  *McLean  found  ih  the  subsequent  leg-  [369^ 
islative  act,  while  the  court  in  Johnson  v.  Bentley,  found  it  in  the 
still  existing  law  of  1816. 

On  the  whole,  we  are  of  opinion  that  the  declaration  was  suffi- 
cient, and  that  the  court  of  common  pleas  erred  in  holding  other- 
wise, and  the  supreme  court  in  affirming  the  judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 


H 


Lessee  of  Ohables  A.  Moore  and  others  v,  Thomas  Starks. 

In  a  chancery  proceeding,  where  it  appears  afflrmatCvely  that  minor  defendants 
have  not  been  served  with  process,  a  decree  purporting  to  determine  the 
rights  of  such  minors  is  yoid. 

The  appointment  of  a  guardian  ad  lUem  for  minor  defendants,  who  have  not 
been  served  with  process,  does  not  effect  an  appearance  for  them,  nor  give- 
the  court  jurisdiction  over  them ;  but  that  the  appointment  of  a  guardian 
ad  litem  is  for  the  purpose  of  defense,  after  appearance  has  been  effected 
by  service  of  process  on  the  infants. 

A  proceeding  to  foreclose  a  mortgage  on  real  estate,  although  in  the  nature  of 
a  proceeding  in  rem,  is  still  an  adversary  proceeding,  in  which  the  right  of 
the  mortgagor  is  necessarily  to  be  passed  on,  and  he  is  entitled  to  his  day 
In  court. ;  and  before  the  court  can  act,  it  is  necessary  that  it  should  acquire 
Jurisdiction  over  the  person  of  the  defendant,  as  in  any  other  adversary 
proceeding,  jurisdiction  over  both  the  person  and  the  tiling  are  absolute 
requisites  to  the  validity  of  its  action. 

Error  to  the  common  pleas  of  Clermont  county,  reserved  in  the 
district  court  in  that  county. 

The  action  below  was  ejectment,  hrought  by  plaintiff  in  error,, 
the  lessee  of  the  children  and  heirs  at  law  of  James  Parker,  who 
died  intestate  in  1827,  seized  of  the  locus  in  quo. 

Upon  the  trial,  the  plaintiff  having  proved  that  his  lessors  wen. 
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ibe  heirs  at  law  of  James  Parker,  deceased,  and  title  and  poesessioii 
in  their  ancestor,  at  the  time  of  his  death,  rested  his  case. 

The  defendant  then  offered  the  record  of  a  chancery  proceeding 
in  Clermont  county,  in  the  year  1831,  in  which  William  L.  Patter- 
^70]  son  was  complainant,  and  the  administrator,  ^widow,  and 
heirs  at  law  of  James  Parker,  deceased,  were  defendants,  the  heirs 
at  law  being  all  minors. 

The  bill  was  for  foreclosure  of  a  mortgage  executed  by  Parker  in 
his  lifetime,  to  the  complainant,  for  the  tract  described  in  the 
plaintiff's  demise. 

The  return  upon  the  subpena  issued  upon  this  bill  is  shown  by 
the  record  to  be  as  follows  : 

"Oct.  18th,  1831.  This  subpena,  Nathaniel  Sweet,  Thomas 
Thornburgh  and  Mary,  his  wife,  by  reading,  the  others  named  in 
the  within  writ  not  subpenaed.  Wm.  Curry,  Sheriff^ 

The  record  also  shows  an  appointment  of,  and  answer  by,  a 
guardian  ad  litem  for  the  minor  heirs,  who  were  the  defendants  not 
served. 

At  the  August  term,  1832,  decree  was  rendered  for  the  sale  of 
the  premises,  in  the  bill  described,  upon  default  of  payment  of  the 
amount  found  to  be  due  the  complainant ;  and  a  sale  having  been 
made  to  William  L.  Patterson,  the  complainant,  it  was,  at  the  No- 
vember term,  confirmed,  and  a  deed  ordered  to  be  made  to  the  pur- 
chaser, under  whom  Starks,  the  tenant  in  possession,  now  claims. 

To  the  admission  of  this  record  in  evidence,  the  plaintiff  ob- 
jected, but  the  objection  was  overruled,  and  the  record  admitted, 
to  which  the  plaintiff  excepted,  and  a  bill  of  exceptions,  setting  out 
the  record  and  all  the  testimony  in  the  case,  was  then  taken. 

The  court  of  common  pleas,  to  which  the  cause  was  submitted 
without  the  intervention  of  a  jury,  then  gave  judgment  for  the  de- 
fondant,  to  reverse  which  this  writ  of  error  is  prosecuted. 

The  arguments  of  counsel  were  not  famished  to  the  reporter. 

Jolliffe,  for  plaintiff  in  error. 

Fishbacky  JEvoing,  and  Shields,  for  the  defendant 


Caldwell,  J.  The  original  proceeding  in  this  case  was  an  ac- 
tion of  ejectment,  brought  by  the  plaintifls  in  error,  who  claim  as 
371]  the  children  and  heirs  of  James  Parker,  deceased.  ^James 
Parker  died  intestate  in  1827,  the  owner  of  the  tract  of  land  in 
■^controversy.  He  left  a  widow,  Mary  Parker,  who  has  since  mar- 
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ried  Thomas  Thornbnrgh,  and  three  small  children,  vi 
now  the  wife  of  Charles  A.  Moore;  Delilah,  now  man* 
Fenton  ;  and  Leah  Ann,  married  to  Charles  Harrison. 
The  plaintiff^  having  proved  heirship  and  title  in  th< 
Tested.  The  defendant  then  offered  in  evidence  a  recoi 
•chancery  proceedings,  commenced  in  1831,  by  Williair 
son,  on  a  mortgage  given  by  James  Parker,  in  his 
"William  L.  Patterson  and  John  Chambers,  on  the  prop 
troversy,  which  proceedings  resulted  in  a  sale  of  the  pi 
conveyance  to  William  L.  Patterson,  tinder  whom  th< 
claims  title.  The  plaintiffs  objected  to  the  introduction  of 
claiming  that  they  had  not  been  made  parties  to  the 
the  court  overruled  the  objection,  admitted  the  record,  a 
and  judgment  was  given  for  defendants.  The  bill  in  t1 
case  sets  forth  the  property  as  belonging  to  James  Parke 
-and  correctly  stated  who  were  his  widow  and  children, 
process  against  them ;  a  subpena  issued  for  all  of  the 
returned  indorsed  on  the  back  of  the  writ  as  follows :  " 
1831.  This  subpena,  Nathaniel  Sweet,  Thomas  Thorn 
iiary,  his  wife,  by  reading,  the  others  named  in  the 
not  subpenaed.  Wm.  < 

The  court  appointed  John  Winner,  a  distant  relativ 
^ardian  ad  litem  for  the  infant  children.  The  guardi 
filed  his  answer  under  oath,  and  the  court  proceeded  1 
dispose  of  the  case. 

From  the  date  which  the  papers  afford,  we  infer  that  tl 
•child  at  this  time  was  about  five  or  six,  and  the  oldest 
years  of  age.    They  were  living  with  their  mother  an 
band,  Thomas  Thornburgh. 

The  great  question  presented  in  the  case  is  whether  t 
this  chancery  proceeding  obtained  jurisdiction  over 
<;hildren,  so  as  to  dispose  of  their  rights.  If  the  coui 
jurisdiction  over  their  persons,  it  matters  not  what 
have  intervened,  the  proceedings  can  not  be  collaterally 
t)ut  must  be  held  valid  until  reversed.  If,  however,  th 
tion  was  not  obtained,  the  record  was  a  nullity,  and  the 
in  permitting  it  to  be  given  in  evidence. 

The  defendants  in  that  case  resided  within  the  count 
the  land  lies ;  the  statute  in  such  case  requires  that  the  p 
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hat  it  shall  be  served  on  the  defendant  personally,. 
1  place  of  abode. 

'equisiteR  were  performed  here,  or  attempted ;  the 
Bgatives  personal  service,  and  precludes  the  snp- 
►py  was  left  at  their  place  of  abode,  as  it  states 
was  served  on  Thornburgh  and  wife  by  reading, 
res  service  to  be  made,  and  we  can  not  dispense 
)ns.  Nothing  discretionary  is  left  with  the  court, 
lave  prescribed  the  means  by  which  the  courts 
liction,  and  the  courts  can  not  determine  that  any- 
h  means  shall  give  them  jurisdiction.  It  is  some- 
it  can  bo  a  matter  of  no  importance  whether 
;hese  were,  are  served  with  process  or  not ;  to  thia 
ur  assent,  but,  even  if  it  were  so,  it  is  a  suggestion 
pslature — not  for  a  court ;  the  legislature  makes 
courts  have  to  be  bound  by  them.  The  return 
le  evidence  to  the  court  and  to  the  world  of  the 
'  has  been  subjected  to  its  process  or  not ;  whether 
jht  into  court  J  whether  jurisdiction  is  claimed  to 
ed  over  his  pei-son.  If  the  process  is  returned 
f  of  that  fact.  If  the  return  is  no  service,  it  is 
licit  that  no  service  has  been  made,  and  is  notice 
dl  as  the  court,  to  parties  and  their  friends,  that 
led  to  have  been  made.  And  here  we  will  re- 
,se  differs  from  cases  in  which  the  record  is  silent 
ect  of  process  or  service.  In  ♦such  cases  it  has 
Lhough  the  decree  of  the  court  is  reversible  for 
\g  affirmatively  a  necessary  fact,  yet,  because  a 
urisdiction  has  assumed  to  exercise  jurisdiction 
1  be  presumed  that,  notwithstanding  the  silence 
court  had  obtained  jurisdiction  over  the  person 
That  presumption  is  rebutted  and  precluded  in 
(ositive  statement  of  the  record  that  no  service 
t  is  to  be  remarked,  that  in  those  cases  where  the 
t  on  the  subject  of  service,  jurisdiction  has  been 
ilways  been  held  that  it  was  competent  for  the 
b  the  presumption  of  service,  by  affirmative  proof 
^en  served,  and  then  the  record  becomes  a  nullity, 
rally  impeached, 
bis  ease  furnishes  the  proof  that  no  seWice  was  ia- 
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fact  made.  This  case  too  is  distingaishable  from  a  class  6f  cases, 
which  have  been  the  subject  of  frequent  controversy  in  our  courts, 
where  lands  have  been  sold  by  an  administrator  for  the  payment 
of  debts.  In  these  cases  it  has  been  held  that  service  on  the  in- 
fant heirs  was  not  necessary  to  give  the  court  jurisdiction.  But  in 
these  cases  it  will  be  found  that  the  courts  rest  their  decisions  on 
the  peculiarity  of  the  proceeding  and  the  statute,  and  on  the  ground 
that  the  administrator  is  the  representative  of  the  estate  of  the 
creditors,  and  indirectly  of  the  interests  of  the  heirs;  and  in  all  of 
these  cases  the  courts  have  been  careful  to  draw  a  distinction  be- 
tween that  class  of  cases  and  a  chancery  case  like  the  present. 

It  has  been  suggested  that  a  bill  filed  to  foreclose  mortgaged 
premises  is  a  proceeding  in  reniy  and  that  therefore  the  court  ob- 
tained jurisdiction  without  bringing  the  defendants  into  court. 
A  proceeding  to  foreclose  mortgage  premises  is  a  proceeding,  in 
one  sense,  both  in  personam  and  in  rem.  It  is  a  proceeding  in  per- 
sonam, because  it  seeks  to  charge  a  defendant  with  a  debt.  An  ac- 
count has  to  be  taken  against  the  defendant  before  the  property 
can  be  Subjected,  and  the  account  thus  found  becomes  a  [374 
debt  of  record  against  the  defendant,  after  the  mortgaged  property 
is  exhausted,  and  now  the  decree  may  be  so  framed  that  after  the 
mortgaged  property  is  exhausted,  execution  can  be  had  on  the  de- 
cree for  the  residue  found  due,  as  on  judgments  at  law.  Hamilton 
V.  Jefferson,  13  Ohio,  427.  Myers  et  al.  v.  Hewett,  16  Ohio,  456. 
But  even  if  it  was  not  a  debt  of  record,  or  if  no  execution  could  is- 
sue after  the  mortgaged  property  was  exhausted,  it  would  be  neces- 
sary that  the  defendant  should  be  in  court  to  contest  the  claim,  or 
ascertain  the  amount,  as  much  where  the  claim  is  to  be  enforced 
against  a  particular  piece  of  his  property  as  where  it  is  to  cover 
his  property  generally.  It  is  a  proceeding  in  rem  so  far  that  it  is 
necessary  that  the  property  sought  to  be  especially  appropriated 
should  be  within  the  jurisdiction  of  the  court.  In  this  sense  it  is  a 
proceeding  both  in  personam  and  in  rem,  and  requires  that  the 
court  should  have  jurisdiction  both  of  the  person  and  of  the  thing. 
It  is  a  proceeding  in  chancery,  and  comes  within  the  letter  of  the 
law  requiring  the  defendants  to  be  served  with  subpoBna,  and  there 
is  nothing  in  the  reason  of  the  thing  to  take  it  out  of  the  general 
.  rule. 

A  majority  of  the  court  are  of  opinion  that  as  the  children  of 
James  Parker  have  not  been  served  with  process,  the  decree  so  far 
VOL.  1—21  321 
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SB  it  attempts  to  divest  their  title  is  void,  and  that  the  court  of 
common  pleas  erred  in  permitting  the  record  to  be  given  in  evidence. 
The  judgment  will  therefore  be  reversed  and  the  cause  remanded 
to  the  common  pleas  for  farther  proceedings. 

Thubman,  J.,  dissenting. 

I  think  the  decree  in  question  is  not  void,  but  only  erroneous. 
It  has  been  uniformly  held  that  an  order  of  sale,  upon  an  adminis- 
trator's petition  under  the  act  of  1824,  is  not  void  because  the  in- 
fant heir  was  not  actually  notified,  although  the  statute  required 
him  to  be  made  defendant.  E wing's  lessee  v.  Higby,  7  Ohio,  pt.  1, 198; 
Ewing  V.  Hollister,  Id.  pt.  2,  138;  Robb  v.  Irwin,  15  Ohio,  689; 
Lewis  V.  Lewis*  AdmV,  Id.  715;  Snevely  v.  Lowe,  18  Ohio,  368. 
375]  ^Indeed  an  answer  by  a  guardian  ad  litem  has  been  deemed 
sufScient  to  protect  such  an  order  from  reversal.  Ewing  v.  Hol- 
lister, and  Lewis  v,  Lewis'  Adm'r,  above  cited. 

In  Adams  v.  Jeffiries,  12  Ohio,  253,  the  act  of  1824  was  not  under 
consideration,  and  the  opinion  there  expressed  that,  since  1824, 
jurisdiction  could  not  be  acquired  without  service  of  process  upon 
the  heirs,  is  unsupported  by  either  the  previous  or  subsequent 
decisions. 

It  is  said,  however,  that  there  is  a  material  difference  between 
an  administrator's  petition  and  a  bill  of  foreclosure ;  that  the  interests 
of  the  administrator  and  heir  are  not  adversary ;  that,  for  certain 
purposes,  the  administrator  represents  the  whole  estate,  all  of  it, 
both  real  and  personal,  being  assets  for  the  payment  of  debts ;  that 
he  has  no  interest  to  do  wrong,  and  if  he  do,  the  administration 
bond  protects  the  heir.  That,  on  the  other  band,  mortgagee  and 
mortgagor  are  adversary  parties,  and  the  latter  is  without  protec- 
tion unless  he  has  his  day  in  court. 

Without  denying  the  force  of  this  argument,  were  it  addressed  to 
the  legislature,  as  a  reason  for  distinguishing  between  the  two 
<;ases,  I  yet  can  not  see  that  it  renders  the  decisions  I  have  cited  in- 
applicable to  the  present.  Whether  policy  did  or  did  not  demand 
it,  the  act  of  1824  provided  that  the  heir  should  be  made  defendant. 
The  chancery  practice  act  does  nothing  more,  except  to  prescribe 
the  means  by  which  an  appearance  shall  be  effected.  Both  acts 
contemplate  that  the  defendant  shall  have  notice  and  a  day  in 
xiourt.  And  if  there  is  a  substantial  want  of  compliance  with  either 
statute,  the  proceeding  under  it  is  erroneous,  but  if  jurisdiction  has 
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attached,  it  is  not  void.  Now,  it  might  be  argued,  with  no  small 
fihow  of  reason  and  authority,  that  in  a  case  like  the  present,  and 
in  that  of  an  administrators'  petition,  the  subject-matter  of  the 
proceeding,  the  land,  gives  jurisdiction,  and  that  if  the  order,  or 
decree,  is  reversible  because  the  heir  or  mortgagor  was  not  notified, 
it  is  so  merely  because  the  statute  requires  such  notice.  Both  pro- 
ceedings are  qjiasi  in  rem^  and  before  1824,  one  of  them,  the  peti  • 
tion,  was  *strictly  so.  It  was  wholly  ex  partCy  there  being  [876 
no  defendants  to  it,  nor  any  notice  of  it  given  to  anybody.  It  was 
fiimply  presented  to  the  court,  and  the  proper  proof  being  made, 
the  order  of  sale  followed.  So,  from  1802  to  1831,  during  which 
period  the  remedy  of  scire  facias  upon  mortgage  existed,  a  return 
of  nihil  upon  two  such  writs  effected  the  appearance  of  the  mort- 
gagor, and  authorized  a  judgment  and  a  sale  of  the  premises. 
Now  we  all  know  that  this  was  no  notice  at  all.  The  return  of 
nihil  was  an  idle  ceremony,  and  it  was  the  land  that,  in  reality,  gave 
jurisdiction.  In  other  words,  the  proceeding  was  in  rem  substan- 
tially. Yet  it  was  always  sustained  by  the  courts,  and  no  one 
doubts  its  legality. 

That  proceedings  by  bill  to  foreclose  a  mortgage  are  quasi  in  rem 
has  been  often  affirmed.  In  Hamilton  t;.  Jefferson,  13  Ohio,  429, 
the  court,  speaking  of  such  proceedings,  said:  they  "are  not 
technically,  it  is  true,  but  substantially,  in  rem.  The  property  is 
converted  to  pay  the  debt.  The  decree  is  inoperative  beyond  this." 
True,  it  is  added  that,  '<  a  decree  might  easily  have  been  so  framed 
that  any  balance  due  afber  the  sale,  and  application  of  the  proceeds 
of  the  securities,  would  have  been  a  debt  of  record,  having  the  same 
force  and  effect  as  a  judgment  at  law,  and  on  which  execution 
might  have  issued."  I  have  no  fault  to  find  with  this  dictum^ 
limited  to  a  case  like  that  in  which  it  was  pronounced,  namely,  to 
one  in  which  the  defendant's  appearance  is  effected  by  service  of 
process.  It  may  be  well  enough  in  such  a  case,  the  parties  being 
actually  before  the  court,  to  prevent  a  multiplicity  of  suits  by  doing 
oomplete  justice  in  the  premises.  But  where  the  defendant  is  only 
constructively  notified,  as  by  publication,  I  imagine  that  no  decree 
in  personam  can  be  rendered  against  him.  Graham  v.  Sublett,  6  J. 
J.  Marsh.  44.  Yet,  in  either  case,  so  far  as  the  title  to  the  land  is 
to  be  effected,  the  proceeding  is  substantially  in  rem. 

It  is  unnecessary,  however,  to  push  our  inquiries  byond  the  pre- 
sent case.    Here,  not  only  was  the  land  within  the  jurisdiction  of 
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•at  service,  not  strictly  regular  it  is  true,  but  yet  afford- 
ictual  notice,  was  made  on  the  mother  *and  step-father 
Qts,  with  whom  the  latter,  being  of  very  tender  years, 
.  guardian  ad  litem  was  appointed,  accepted  the  appoint- 
answered.  The  cause  went  to  hearing  and  the  decree 
was  rendered.  And  the  point  to  be  decided  is,  whether^ 
circumstances,  the  decree  is  void  or  merely  erroneous 
3en  that  had  it  been  an  order  of  sale,  upon  an  adminis- 
ition  under  the  act  of  1824,  it  would  not  be  void, 
k  some  reasons  have  been  given  why  a  decree  of  fore- 
;ht  to  stand  upon  the  same  ground.    But  let  us  see  tb& 

Heirs  v.  Donaldson,  8  Ohio,  377,  was  a  bill  of  review  to 
acree  in  chancery,  rendered  on  a  bill  for  the  specific  exe- 
real  contract.  One  of  the  errors  assigned  was  that  the 
to  the  original  bill  were  not  served  with  process.  They 
•s,  and  a  stranger  was  appointed  guardian  ad  litem  for 
although  served  with  process,  he  neither  filed  an  an- 
Bven  accepted  the  appointment.  The  court,  after  re- 
at  the  English  practice  is  to  serve  infant  defendants  with 
lept  under  peculiar  circumstances  justifying  substitated 
•ceeded  as  follows  : 

xceptions,  however,  proceed  upon  the  very  principle  on. 
•ule  requiring  service  on  the  infants  is  founded.  Ser- 
in would  be  very  absurd,  if  it  were  not  intended  by  that 
pprise  their  relations  of  the  institution  of  a  suit,  and 
in  the  power  of  those  most  deeply  interested  in  their 
)rotect  their  interests. 

•,  it  has  not  been  the  general  practice  to  make  service  on 
A  very  loose  mode  of  doing  business  has  universally 
This  is  greatly  to  be  regretted,  since  as  much  mischief 
'eated  by  returning  to  the  old  and  regular  practice  as 
casioned  by  the  original  departure  from  it.  The  prac- 
y  court  may  be  said,  sometimes,  to  constitute  the  law 
J -J  and  perhaps  even  this  practice  may  be  entitled  to 
>ct,  if  it  is  ♦the  creature  of  inveterate  usage.  But  it  is 
r  now  to  decide  this  point,  as  there  are  so  many  other 
ese  proceedings." 

s  it  appears  that  the  court  doubted  whether  a  decreo 
eversible,  because  the  infant  defendants  had  not  been 
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fierved  with  process.  It  looks  as  if  the  inclination  of  their  minds 
■was  to  sustain  it.  I  think  it  may  be  safely  affirmed  that  they  would 
not  have  held  it  void. 

In  Eobb  V.  Irwin,  before  cited,  Judge  Hitchcock,  delivering  the 
opinion  of  a  majority  of  the  court,  said  : 

^  It  seems  to  me  to  be  unnecessary,  in  this  case,  to  go  into  an  in- 
vestigation of  the  question  whether  infants  can  be  made  parties  to 
a  suit  in  chancery,  so  as  to  be  bound  by  a  decree,  without  personal 
service,  merely  bj  the  appointment  and  appearance  of  a  guardian 
ad  litem.  Much  is  said  in  the  books  upon  tbe  subject.  But  I  ap- 
prehend it  will  be  found,  upon  examination,  that  decrees  entered 
under  such  circumstances  are  generally,  if  not  universally'  holden 
to  be  voidable,  not  void.  Such,  I  have  no  doubt,  is  the  weight 
of  authority." 

In  Carrington  v.  Brent,  1  McLean,  174,  the  circuit  court  of  the 
United  States,  in  Kentucky,  speaking  of  a  suit  brought  in  Halifax 
county,  Virginia,  for  the  specific  execution  of  a  real  contract,  said : 

"  It  does  not  appear  that  in  the  above  suit  process  was  served  on 
the  infant,  nor  that  the  guardian  ad  litem  was  appointed  by  the 
court,  and  for  these  omissions  or  errors  in  the  proceedings  the  de- 
cree might  be  reversed  by  an  appellate  court ;  but  when  the  decree 
is  used  as  matter  of  evidence,  it  can  not  be  disregarded  or  treated 
as  a  nullity.  Much  may  be  presumed  in  favor  of  the  proceedings 
of  a_  court  regularly  constituted,  and  which  exercises  a  general  ju- 
risdiction ;  and  especially  after  the  lapse  of  many  years." 

Entertaining  these  views,  the  court  admitted  the  record  as  evi- 
dence, without  requiring  the  production  of  original  proofs,  and  de- 
creed for  the  complainant.  Indeed,  it  may  be  said  to  have  enforced 
the  Virginia  decree,  and  so  it  was  considered  *by  the  su-  [379 
preme  court  of  the  United  states,  to  which  the  cause  was  taken  by 
appeal,  and  by  which  the  decree  of  the  circuit  court  was  affirmed. 
In  fact,  the  supreme  court  appears  to  have  gone  farther  than  the 
<jircuit  court,  for  Chief  Justice  Marshall,  delivering  its  opinion, 
said: 

"The  proceedings  in  the  county  court  of  Halifax,  in  the  suit 
brought  in  1815,  are  perfectly  regular,  and,  according  to  the  consti- 
tution and  laws  of  the  United  States,  and  the  decisions  of  this 
court,  arc  allowed  the  same  full  faith  and  credit  in  the  court  of 
Kentucky  that  they  would  receive  in  Virginia.  If  the  decree  pro- 
nounced by  the  court  of  Halifax,  in  1817,  and  afterward  affirmed 
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nperior  court  of  chancery  at  Lyoch 
I  in  Virginia;  or  if,  had  it  been  pr< 

have  been  enforced  in  Kentucky, 
it,  which  was  pronounced  by  the  co 
n  Kentucky,  is  correct."  Caldwe 
nd,  as  I  have  before  said,  it  was  1 
e  affirmed. 

le  Bank  of  the  United  States  v.  C 
ressly  decided  that  a  decree  respei 
ho  had  not  been  served  with  proce 
ait,  but  for  whom  a  guardian  ad  liti 
)id.  And  this  decision  is  directly 
ppeared  in  the  record,  as  fully  as 
it  the  infant  had  not  been  notified, 
br  saying  that,  in  the  present  case, 
n  that  case ;  for  here  the  mother  ai 

whose  custody  and  care  they  were 
),  but  still  actual. 

rd  r.  Gates,  4  Dana,  430,  is  anothe 
y  so. 

btachment  laws  require  notice  of  th 
L  by  advertisement.  Yet  the  want 
he  judgment  void.  The  affidavit, 
isdiction.  The  absence  of  notice 
idable.  Paine  v.  Mooreland,  15  Oh 
said  of  an  administrator's  petition 
attachment  is  as  adversary  a  proce 

Nor  will  it  be  gainsay ed  that  tl 
)y  as  stringent  a  statutory  provisioi 
B  pretended  that  the  levy  of  ,an  at 
e  gives  notice  to  the  defendant  thai 
5ery. 

lut  multiplying  authorities  or  rea« 
iir  eaamination  leads  me,  is  that  w: 
lit  must  be  within  the  jurisdiction  < 
isdiction,  and  it  is  within  it,  and 
nically,  is  substantially  in  rem  as  a 
D  be,  and  was  decided  to  be  in  Ham 
d  a  guardian  ad  litem  is  appointed 
26 
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&nt  defendant,  who  has  not  been  servecf  with  process,  or  notified 
by  publication,  the  decree  is  not  void,  bat  only  erroneous. 

The  decision  just  pronounced  I  understand  to  be  limited  to  casea 
in  which  it  affirmatively  appears  in  the  record  that  the  defendant 
was  not  served  with  process  or  otherwise  legally  notified.  With 
this  limitation,  it  may,  possibly,  affect  but  few  rights.  But  it  ia 
difficult  to  see  how  the  case  would  be  difFerent  in  principle,  if  it 
did  not  so  affirmatively  appear.  True,  it  is  said  that  if  the  record 
were  silent  upon  the  subject,  service  might  be  presumed.  It  would  * 
not  be  presumed,  however,  were  the  decree  directly  impeached  by 
a  hill  of  review.  No  one  pretends  that.  Why,  then,  should  it  be 
presumed  when  it  is  impeached  collaterally  ?  It  is  not  by  force  of 
presumptioils  that,  in  the  one  case,  a  decree  is  held  voidable,  and,  in 
the  other,  valid.  A  decree,  merely  erroneous,  is  unassailable  col- 
laterally, not  because  it  is  presumed  to  be  correct,  for  the  contrary 
may  he  manifest,  but  because  collateral  issues  are  seldom  allowed^ 
and  because  it  is  only  upon  a  bill  of  review  that  the  rights  of  the 
parties  can  be  properly  heard  and  adjusted. 

Judgment  reversed. 


*E8THEB  Jenkins  and  others  v.  Enoch  Pbakson  and    [381 

OTHERS. 
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To  authorize  the  district  court  to  reserve  a  cause,  and  send  it  to  the  supreme  \  ~^^ 

court  for  decision,  on  account  of  the  character  of  the  questions  which  arise  ''^^ 

in  the  case,  the  questions  should  be  such  as  require  the  decision  of  the  ^^ 

court  of  dernier  resort,  and  not  such  as  are  well  settled  and  of  familiar  ..^ 

application.  ■  v^: -g 

In  chancery.    Reserved  by  the  district  court  in  the  county  of  v  ^ 

Miami,  for  determination  by  the  supreme  court.  '  -^ 

Bartlet,  C.  J.    This  is  a  bill  in  chancery,  by  which  the  com-  '"Ji 

plainants  seek  to  set  aside  the  conveyance  of  a  tract  of  land  situate  v| 

in  Miami  county,  Ohio,  made  by  Enoch  Pearson,  deceased,  in  *'}) 

his  lifetime,  to  the  respondents,  Enoch  and  Peter  Pearson.    The  '  '■■% 

prayer  of  the  bill  is  predicated  on  the  following  alleged  grounds  :  '\)^ 
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Ist.  The  mental  imbecility  of  the  grantor  at  the  time  of  the  con- 
veyance. 

2d.  That  the  grantees  obtained  the  conveyance  by  fraud  and 
tindue  influence,  practiced  on  the  grantor,  and  for  a  grossly  inade- 
quate consideration. 

The  principles  of  equity  applicable  to  this  case  are  familiar  and 
well  settled  ;  and  the  determination  of  the  case  depends  simply 
upon  the  weight  of  the  evidence. 

The  cause  came  into  this  court  by  reservation,  not  on  account  of 
a  division  of  opinion  in  the  district  court,  but  with  a  view  to  the 
character  of  the  questions  presented  in  the  case.  The  fifth  section 
of  the  statute  "  relating  to  the  organization  of  courts  of  justice,  and 
their  powers  and  duties,"  passed  February  19,  1852,  provides  that 
<iau8es  pending  in  the  district  court  may  be  reserved  and  sent  to 
the  supreme  court  for  decision,  when  "  important  and  difficult  ques- 
tions shall  arise."     50  Ohio  L.  68. 

The  questions  presented  in  this  case  are  not  such  as  authorized 
the  district  court  to  send  the  case  here  for  decision.  To  authorize 
the  reservation  of  a  cause  in  the  district  court  to  be  sent  to  the  su- 
382]  preme  court  for  decision,  on  account  of  the  nature  *of  the 
questions  presented,  they  should  be  such  as  require  the  decision  of 
the  court  of  last  resort,  and  not  such  as  are  already  settled  and  of 
familiar  application. 

The  cause  is  therefore  remanded  to  the  district  court. 


David  Scott  v,  Robert  Clark  and  others. 

A  paid  money  into  the  treasury  of  a  California  mining  company,  to  entitle  B 
to  membership  therein,  upon  agreement  that  A  '*  should  have  a  full  half 
share  of  all  that  B  is  entitled  to  by  being  a  member  of  said  company.'' 

A  may  recover  only  the  one-half  of  the  net  proceeds  of  the  share  assigned  to 
B,  upon  the  dissolution  of  said  company. 

B  is  entitled  to  a  deduction  therefrom  of  a  reasonable  amount  to  cover  expenses 
of  bis  return  from  California. 

Under  the  constitution  of  the  company,  the  same  might  be  dissolved  at  any 
time,  by  vote  of  two-thirds  of  its  members. 
328 
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^be  acqaisitioDS  of  B,  wbilfit  in  California,  sabseqaently  to  the  dissolution  of 
the  company,  were  his  individual  property,  and  A  had  no  interest  therein. 

This  is  a  bill  in  chancery,  reeerved  in  the  district  coart  in 
Guernsey  county.  The  case  fully  appears  in  the  opinion  of  the 
court. 

Cowen  dh  Peck,  for  complainant. 

Kennofiy  for  defendant. 

CoRwiN,  J.  By  a  written  contract  of  the  parties,  of  April  9, 
1849,  Scott  bound  himself  to  pay  into  the  treasury  of"  The  Oxford 
-California  Mining  and  Trading  Company,"  the  sum  of  one  hundred 
and  seventy -five  dollars,  to  entitle  Clark  to  membership  therein. 
Clark  bound  himself  "  to  give  said  company  the  privilege  of  re- 
taining and  paying  over  to  the  said  Scott,  his  heirs  or  assigns,  a 
full  half  share  of  all  that  he  is  entitled  to  by  being  a  member  of 
said  company." 

Scott  paid  the  money,  and  Clark  signed  the  constitution  of  the 
<K)mpany  on  the  10th  day  of  April,  1849,  and  went  with  the 
♦company  to  California,  and  remained  and  served  with  them  [383 
antil  the  final  dissolution  of  the  company,  on  the  10th  day  of 
April,  1850. 

The  eighth  article  of  said  constitution  provides  that  "  this  com- 
pany shall  continue  to  exist  for  one  year  from  the  time  of  leaving 
Middletown,  unless  two-thirds  of  the  members  determine  other- 
wise. But  in  no  case  shall  the  company  be  dissolved,  or  a  dividend 
struck,  until  their  return  to  the  United  States." 

The  fourteenth  article  provides,  "  that  any  article  of  this  consti- 
tution may  be  altered  or  amended,  at  any  time  by  a  vote  of  the 
members,  except  the  tenth  (relating  to  compensation  to  sick  and 
dying  members),  which  shall  in  no  case  be  altered  or  amended." 
On  the  route  to  California,  one  of  the  members,  Mosier,  died  ;  and 
jifter  their  arrival  there,  another,  Morrison,  left  the  company.  The 
remainder  of  them  located  on  Gold  Bun,  in  September,  1849,  and 
continued  their  operations  there  until  the  10th  of  April,  1850  ; 
which  was  just  one  year  from  the  time  they  left  Middletown  ;  when, 
by  a  unanimous  vote,  the  company  was  dissolved,  and  each  mem- 
ber thereafter  acted  for  himself.  At  the  dissolution,  Clark's  share 
of  the  assets  was  ascertained  to  be  $1,780  ;  one-half  of  which,  sub- 
ject to  a  deduction  of  the  amount  due  to  the  representatives  of  the 
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decoased  member,  under  the  tenth  article,  and  of  a  reasonable 
amount  to  defray  ezpensee  home,  Clark  proposed  to  leave  with  the 
treasurer  of  the  company,  for  the  use  of  Scott ;  but  the  treasurer  re- 
fused to  receive  it,  and  the  whole  amount  was  paid  over  to  Clark. 

On  the  22d  of  February,  1850,  under  the  rules  and  usages  of 
Caliibrnia  miners,  a  new  '^  claim''  was  made  by  the  company,  on 
Peer  Creek,  as  a  place  for  future  operations;  to  maintain  which^ 
two  members  of  the  company  went,  every  ten  days,  and  threw  up 
earth,  and  "  made  marks  "  upon  it,  as  evidence  of  the  continuance 
of  their  claim.  This  claim  was  not  susceptible  of  being  worked  io 
the  winter  and  early  spring,  on  account  of  wet  weather.  And,  m 
fact,  no  gold  was  digged,  or  work  done  upon  it,  until  after  the  10th 
384]  of  *April,  1850;  when  Clark  and  two  or  three  others  went 
there  and  commenced  digging.  Clark  sold  his  interest  in  thi& 
claim  for  91,000.  Soon  afterward  he  bought  another  claim  for 
93,000,  which  he  sold  in  a  few  days  thereafter  for  $6,000,  and  re- 
turned home. 

This  bill  is  filed  for  a  settlement  of  the  account  between  the  par- 
ties ;  and  it  is  claimed  by  complainant  that  he  is  entitled  to  one- 
half  of  the  net  proceeds  of  Clark's  trip  to  California ;  and  by  de- 
fendant, that  he  is  liable  only  for  one-half  of  what  he  realised,  as^ 
a  member  of  the  company,  during  the  continuance  of  its  organiza- 
tion. 

Although  the  eighth  article  of  the  constitution  of  this  company 
provides  that  the  company  shall  not  be  dissolved,  or  a  dividend 
struck,  until  their  return  to  the  United  States ;  yet,  it  also  plainly 
contemplates  and  provides  for  a  disorganization  of  the  company^ 
for  all  business  purposes,  and  a  cessation  of  all  further  enterprises 
and  operations  by  the  company,  as  such,  whenever  two-thirds  of  its- 
members  should  so  determine ;  and  the  restraining  clause  of  said 
article  was  evidently  designed  only  to  secure  the  dividends  to  be 
made  after  their  return  to  the  United  States.  And  we  can  not  give 
such  a  construction  to  the  article  as  to  say  that,  by  its  force,  aft^er 
the  company  was  in  fact  disorganized  and  disbanded,  by  a  unan- 
imous vote  of  the  members,  and  its  assets  divided,  and  each  had 
gone  -to  work  on  his  own  account  and  his  own  responsibility,  the 
company  still  existed,  and  that  the  individual  acquisitions  of  each 
should  belong  to  the  company.  It  certainly  was  never  so  intended 
by  the  parties,  and  such  a  construction  would  be  inconsistent  with 
the  other  power  contained  in  the  same  article,  namely,  the  power 
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of  two-thirds  of  the  members,  at  any  time,  to  determine  its  exist- 
ence. Bat  we  are  relieved  of  any  difficulty  in  the  constrnction  of 
this  article,  by  the  fkct  proven  in  the  case,  that  prior  to  the  disso- 
lution, the  members  of  the  company,  as  they  might  rightfully  do, 
under  the  fourteenth  article,  above  quoted,  amended  the  eighth  ar- 
ticle, by  rescinding  the  clause  requiring  their  return  to  the  United 
States  before  dividend. 

•  The  rights  of  complainant  are,  therefore,  necessarily  Km-  [886- 
ited  to  the  one-half  of  the  interests  of  Clark,  as  a  member  of  the 
company,  at  the  time  of  its  dissolution.  This  of  course  excludes 
from  the  account  the  proceeds  of  the  claim  which  Clark  subse- 
quently purchased  and  sold,  and  leaves  us  only  to  consider  whether 
the  interest  sold  by  Clark  in  the  Deer  Creek  claim  was  held  by  him 
in  his  own  right,  or  as  a  member  of  the  company. 

The  testimony  of  all  the  surviving  members  of  the  company  has 
been  taken ;  and,  although  some  of  them  speak  of  the  <^  claim  " 
having  been  made  and  located  by  the  company;  yet  the  other  facts 
and  circumstances  testified  to,  make  it  clear  that  such  "  claim  "  was 
never  designed  for  the  benefit  of  the  company,  as  such,  and  never 
was  owned  or  worked  by  the  company.  Before  the  "  claim  "  waa 
located,  the  dissolution  of  the  company  had  been  resolved  upon — 
the  claim  was  worthless  until  it  could  be  worked ;  and  it  was  im- 
possible to  work  it  until  late  in  the  spring,  on  account  of  wet 
weather — it  being  that  description  of  claim  known  in  California  aa 
*'  wet  diggins."  The  company  was  dissolved  and  its  assets  divided, 
without  any  reference  to  this  "claim,"  and  it  was  ultimately  re- 
sorted to,  by  a  part  only  of  the  members,  after  the  dissolution. 
We  think  this  item  can  not  be  included  in  the  account  between  these  vi'f 

parties. 

The  defendant  claims  to  be  allowed  a  commission  of  seven  per 
centum  for  the  custody  and  care  of  transportation  of  the  gold  dust, 
and  has  proven  such  charge  to  be  customary ;  but  he  has  not  shown 
that  he  was  subjected  to  any  expense  for  insurance,  or  otherwise, 
on  account  of  such  transportation  ;  and  we  think  that,  upon  a  rea- 
sonable allowance  for  the  expenses  of  a  safe  and  convenient  pass- 
age from  home,  this  charge  ought  not  to  be  allowed. 

A  decree  may  be  taken  by  complainant  for  one-half  of  the  sum 
of  $1,780,  received  by  defendant  at  the  dissolution  of  the  company, 
deducting  therefrom  the  sum  of  $254,  the  amount  due  the  estate  of 
Hosier,  for  which  a  decree  was  entered  below,  and  the  sum  of  $500, 
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^6]  to  cover  defendant's  Expenses  home,  with  interest  upon  the 
balance  thus  ascertained,  from  the  time  of  the  filing  of  the  bill. 
Each  party  to  pay  his  own  costs. 

Decree  accordingly. 


James  Wells  v.  Wabbiok  MartIn  &  Go. 
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A  Jadgment  of  a  court  of  competent  Jurisdiction,  rendered  by  consent  of  par- 
ties, will  not  bo  reversed  on  error. 

Where  no  assignment  of  errors  is  filed,  the  judgment  may  be  affirmed  for  that 
reason. 

A  plaintiff  will  not  be  permitted  to  allege  errors,  tfiva  voce,  at  the  hearing, 
which  he  has  not  assigned. 

Papers  not  set  out  in,  or  attached  to,  the  bill  of  exceptions,  or,  in  some  way  bo 
connected  therewith  as  to  make  them  a  part  thereof  can  not  be  taken  aa 
parts  of  the  bill. 

An  erroneous  admission  of  testimony,  on  a  trial  by  jury,  is  of  no  moment,  if 
the  jury  be  afterward,  by  consent  of  the  parties,  discharged  without  ren- 
dering a  verdict. 

The  affidavit  of  a  party  to  a  suit  may  be  received  to  prove  the  loss  of  a  writ- 
ing, in  order  to  let  in  secondary  evidence  of  its  contents. 

The  fact  of  loss  is  to  be  established  to  the  satisfaction  of  the  court,  not  con- 
clusively, for  that  is  not  required,  but  reasonably.  To  do  this  may,  in  some 
cases,  where  there  is  more  than  one  party  on  the  side  offering  the  testimony, 
require  the  affidavits  of  all  of  them.  In  other  cases,  an  affidavit  of  one  of 
them  may  be  sufficient.  No  general  rule  can  be  laid  down  upon  the  sub- 
ject.   The  ruling  must  depend  upon  the  circumstances  of  each  case. 

Error  to  the  late  supreme  court  in  Columbiana  county. 

Upham,  for  plaintiff  in  error. 
Lee,  for  defendant  in  error. 

Thurman,  J.  Martin  &  Go.  sued  Wells  in  assumpsit  on  a  prom- 
issory note,  in  Columbiana  common  pleas.  On  trial,  a  bill  of  ez- 
<;eption8  was  signed  and  sealed,  which  is  in  these  words : 

"  Be  it  remembered,  that  this  case  came  on  for  trial  upon  the 
pleadings  which  are  referred  to.  The  plaintiff  not  prodacing  the 
:387]  note  described  in  the  declaration,  offered  in  evidence  to  *the 
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court  to  prove  the  loss  of  the  same:  1st.  The  affidavit  of  Frederick 
£ahl,  on  proof  that  he  was  one  of  the  firm  of  Warrick  Martin  & 
Co.,  to  which  defendant  objected  upon  the  ground  that  the  affidavit 
of  both  partners  ought  to  have  been  obtained,  and  that  one,  with- 
out all  or  both,  was  not  admissible ;  and  also  that  the  affidavit  of  a 
party  to  the  suit  is  not  admissible  for  the  purpose  for  which  this  was 
offered.  2d.  The  depositions  of  Ira  B.  McYay  and  James  G.  Coffin, 
which  are  referred  to.  The  counsel  for  plaintiff  then  claimed  that 
they  had  given  sufficient  proof  of  the  loss  of  the  note,  to  be  admitted 
to  prove  its  contents  by  secondary  evidence,  and  the  court  so  ruled. 
Thereupon,  the  counsel  for  the  defendant  excepted  to  the  decision 
of  the  court;  and,  by  consent,  a  juror  was  withdrawn  and  judg- 
ment rendered  for  the  plaintiffs  for  the  amount  of  their  note.  To 
which  decision  of  the  court,  permitting  secondary  evidence  to  be 
given  of  the  contents  of  said  note,  the  defendant  excepted,  and 
his  exceptions  are  here  signed,  sealed,  and  ordered  to  be  made  part 
of  the  record." 

The  journal  entries  show  the  withdrawal  of  the  juror,  a  dis- 
charge of  the  remaining  jurors,  and  the  tendering,  signing,  and  seal- 
ing of  the  bill  of  exceptions ;  after  which  follows  the  judgment  in 
these  words : 

"  It  is,  therefore,  by  consent  of  the  parties,  considered  and  adjudged 
by  the  court  that  the  said  Warrick  Martin  &  Co-  recover  against 
the  said  Wells,  defendant,  their  damages  of  $292,  assessed  by  the 
court,  and  costs  herein  expended  to  be  taxed." 

On  error,  the  supreme  court  in  Columbiana  county  affirmed  this 
judgment.  Whether  any  assignment  of  errors  was  filed  in  that 
court  we  can  not  tell.    None  appears  in  the  record. 

The  present  plaintiff  now  assigns  for  error: 

1.  "  The  admission  of  the  affidavit  of  Kahl,  one  of  the  plaintiffs 
below,  without  the  affidavit  of  the  other  plaintiff  and  partner,  who 
had  equal  access  to  the  custody  of  the  papers,  etc.,  of  the  firm. 

*2.  "In  holding  that  the  evidence  given  by  plaintiff  [388 
below,  of  the  loss  of  the  note  in  suit,  was  sufficient  to  admit 
secondary  evidence  of  its  contents  to  be  given  to  the  jury." 

It  is  a  sufficient  answer  to  this  assignment  that  it  is  shown,  both 
by  the  bill  of  exceptions  and  the  journal  entries,  that  the  judg- 
ment was  entered  "by  consent  of  the  parties."  It  requires  no- 
argument  to  prove  that  a  judgment,  thus  rendered  by  a  court  of 
competent  jurisdiction,  can  not  be  reversed  on  error.    Again :  It 
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ot  appear  that  there  was  any  assignment  of  errors  in  the 
le  court.  Now,  a  revising  court  will  not  look  for  errors  that 
',  assigned.  If  there  is  no  assignment  it  may  affirm  the  judg- 
for  that  reason.  An  assignment  is  indispensable.  It  is  a 
\g  upon  which  an  issue  is  to  be  made  by  demurrer,  joinder, 
..  True,  if  the  defendant  fail  to  file  either  of  these,  the  case 
3  considered  as  if  he  had  filed  the  common  joinder,  which 
same  as  a  demurrer.  But  parties  will  not  be  allowed  to 
an  assignment,  and  throw  upon  the  court  the  task  of  hunt- 
ore.  Nor  will  the  plaintiff  be  permitted  to  allege  errors, 
ce^  at  the  hearing,  which  he  has  not  assigned. 
in  :  The  errors  now  assigned  are  based  upon  the  admission 
iffidavit,'  and  the  ruling  that  the  testimony  was  sufficient  to 
lecondarj  evidence  of  the  contents  of  the  note.  But  none  of 
stimony  is  before  us  in  a  way  that  we  can  take  notice  of  it. 
;he  record  contains  an  affidavit  of  Eahl,  and  depositions  of 
r  &  Coffin ;  but  they  are  neither  incorporated  in  the  bill  of 
ions,  or  attached  to  it  or  referred  to  in  it  by  any  mark  or  par- 
designation. 

Licks  V.  Pereon,  19  Ohio,  446,  the  court,  speaking  of  bills  of 
ions,  said :  '<  It  will  not  do,  as  is  sometimes  attempted  to  be 
bo  refer  to  the  records  of  courts,  or  records  of  deeds,  and 
it  to  make  them  parts  of  bills  of  exceptions.  It  will  not  do 
ir  to  depositions  on  file,  by  the  names  of  the  deponents, 
artificial  marks  upon  the  depositions  themselves,  without 
iing  beyond  this.  They  must  be  attached  to  or  made  part 
of  the  bill  of  *ezceptions ;  so  that,  when  a  record  of  the  case 
e  made,  they  can  be  introduced  into  that  record  as  oonsti- 
a  part  of  the  case." 

)e  remarks  apply  with  their  full  force  to  the  present  case ;  for 
e  nothing  before  us  to  show  that  it  was  either  right  or  proper 
rt  the  affidavit  and  depositions  aforesaid  in  the  record,  or  that 
re  the  same  affidavits  and  depositions  mentioned  in  the  bill 
options.  But  there  is  yet  another  view  that  is  fatal  to  the 
ff  in  error.  The  testimony  spoken  of  was  given  on  the  trial 
7,  But,  by  consent  of  parties,  the  jury  was  discharged  with- 
[idering  a  verdict,  and  the  cause  seems  to  have  been  sub- 
to  the  court. 

it  does  not  appear  what,  if  any,  testimony  was  given  to  the 
The  record  states  that  the  judgment  was  by  consent  of  the 
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parties.    Errors  accruing  upon  a  previous  trial  that  was  put  an  end 
to  by  the  withdrawal  of  a  juror,  are  plainly  of  no  moment. 

But  were  the  case  such  that  we  could  consider  the  rulings  com- 
plained of,  the  result  would  be  the  same.  The  affidavit  of  Kabl 
was  properly  admitted.  That  the  affidavit  of  a  party  to  a  suit  may 
be  used  to  prove  the  loss  of  a  writing,  in  order  to  let  in  secondary 
evidence  of  its  contents,  is  too  well  established  to  admit  of  question* 
Donaldson  v.  Taylor,  8  Pick.  390;  Chamberlain  r.  Gorham,  20 
Johns.  144. 

But  it  is  said  that  an  affidavit  of  Martin  ought  also  to  have  been 
produced.  Suppose  it  were  so,  that  would  only  prove  that  KahVs 
iiffidavit  was  not  of  itself  sufficient  It  would  not  make  it  inad- 
missible as  evidence. 

Was  there,  however,  any  necessity  for  Martin's  affidavit?  A 
prima  facie  case  of  the  loss  of  the  note  was  to  be  made  to  the  satis- 
faction of  the  court. 

The  fact  was  to  be  established,  not  conclusively,  that  is  not  re- 
quired, but  reasonably.  To  do  this  may,  in  some  cases,  where  there 
is  more  than  one  plaintiff,  require  the  affidavits  of  all  of  them.  In 
other  cases,  an  affidavit  of  one  of  the  plaintiffs  may  be  sufficient. 
No  general  rule  can  be  laid  *down  upon  the  subject  The  [390 
ruling  must  depend  upon  the  circumstances  of  each  particular  case. 
Page  V,  Page,  15  Pick.  368. 

In  the  case  under  consideration,  there  was  not  only  Kahl's  affi-' 
•davit,  but  also  the  depositions  of  McYay  and  Coffin.    Each  of  these 
tended  to  prove  the  loss  of  the  note,  and  altogether  established  th6 
fact,  as  we  think,  quite  sufficiently. 

Judgment  affirmed. 


William  D.  Price  and  others  v,  William  F.  Johnston  and 

OTHERS. 

The  decree  of  a  Yirginia  court  for  the  sale  of  lands  lying  in  Ohio  is  entirely 
inoperative  to  transfer  or  afTect  any  interest  of  the  owner,  either  legal  or 
equitable. 

The  holder  of  a  warrant  for  lands,  in  the  Virginia  military  district,  before  loca- 
tion or  entry,  has  no  such  specific  equity  to  any  particular  tract  as  a  court 
of  chancery  can  notice  or  enforce. 
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JIku  entry  and  survey,  made  in  the  name  of  a  deceased  person,  is,  upon  general 
principles,  void.  It  does  not  appropriate  the  lands  included  in  it,  nor,  in 
such  case,  does  the  equitable  title  pass  from  the  Government  to  his  heirs. 

The  proviso  in  the  act  of  Congress  of  March  2,  1807,  "to  extend  the  time  for 
locating  Virginia  military  warrants,"  etc.  (2  U.  S.  Stat,  at  large,  424),  does 
not  confirm,  or  make  valid,  such  entries  and  surveys,  so  as  to  vest  any 
specific  equity  to  the  lands  in  such  heirs. 

But  such  entry  and  survey,  under  said  proviso,  has  the  effect  to  withdraw  the 
lands  included  in  it  from  subsequent  location  upon  other  warrants,  and  to 
leave  the  title,  legal  and  equitable,  in  the  Government,  and  while  it  remains 
there  subject  to  appropriation  only  upon  the  warrant  on  which  such  at- 
tempted entry  and  survey  was  made. 

The  purchasers  of  the  land  under  said  void  decree,  it  being  repudiated  by  the 
owners  of  the  warrant,  are  not  estopped  from  averring  that  said  entry  and 
survey  are  void,  for  the  purpose  of  showing  that  the  complainants  have  no 
specific  equity  in  the  land,  and  therefore  no  right  to  demand  the  legal  title. 

Chancery.     Eeserved  in  the  district  court  of  Hardin  county. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Henry  Stanbery^  for  complainants. 
391]     P.  B.  Wilcox,  for  defendants:  *1  Cranch.  24;  4  Bibb.  249, 
385;  6  Pet.  261  ;  3  Marsh.  208 ;  5  Cranch.  223 ;  7  J.  J.  Marsh.  529; 
4  Id.  610 ;  7  Wheat.  212  ;  7  Ohio,  pt.  1,  73, 173  ;  12  Id.  354  ;  13  Id. 
368 ;  12  Pet.  264;  4  Id.  345  ;  7  How.  262 ;  2  Bibb.  597. 

Eanney,  J.  The  bill  in  this  case  is  prosecuted  to  compel  the  de- 
fendants, Johnston  and  wife,  to  surrender  to  the  complainants,  the 
heirs  of  William  Price,  late  of  Kichmond,  Virginia,  the  legal  title 
to  one  thousand  acres  of  land,  included  in  survey  No.  10,030  in  the 
Virginia  military  district.  Price  died  in  1808,  intestate,  leaving  a 
widow  and  five  children,  all  minors.  At  the  time  of  his  death,  he 
was  the  owner  of  a  large  quantity  of  land  in  this  district ;  some  in 
his  own  right  exclusively,  and  some  in  company  with  one  Eobert 
Means;  and  held  partly  by  warrant,  partly  by  entry  and  survey, 
and  partly  by  patent.  Means  died  in  the  same  year,  leaving  a  will ; 
and  some  time  after  his  death  his  executor  instituted  proceedings 
for  partition  in  one  of  the  courts  of  Virginia,  which  resulted  in 
aparting  to  the  heirs  of  Price  15,890  acres,  including  the  lands  in 
controversy.  So  far  as  this  tract  is  concerned,  neither  the  entry 
or  survey  had  been  made  at  the  death  of  Means.  He  held  the  war- 
rant at  that  time,  and  the  entry  and  survey  were  afterwards  mad» 
in  his  name. 
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The  estate  of  Price  being  greatly  embarrassed  with  debts,  certain 
oreditors  of  his,  in  the  year  1821,  filed  in  the  superior  court  of  Vir- 
ginia their  bill  in  chancery  praying  a  sale  of  these  lands  in  tho 
State  of  Ohio,  for  the  purpose  of  paying  the  debts  of  the  estate^ 
The  administrator,  widow,  and  heirs  of  Price  were  made  parties  de- 
fendant- One  of  these  heirs,  Wm.  D.  Price,  had,  at  that  time,  ar- 
rived at  majority  ;  the  others  were  minors.  Such  proceedings  were 
afterwards  had  that,  in  November  of  the  same  year,  a  decree  by  con- 
sent for  the  sale  of  the  lands  was  taken  ;  the  minors  consenting  by  ,  *  ;4 
their  guardians.  At  the  sale  afterwards  made  in  pursuance  of  the 
decree,  Joseph  Carter  became  the  purchaser  of  the  tract  in  question 
for  the  sum  of  $1,500  ;  paid  the  purchase  money;  and  on  the  22nd 
of  December,  1853,  obtained  a  patent  for  the  land.  In  1827  he 
conveyed  to  William  J>uval,  and  Duval,  *in  1828,  conveyed  [392 
to  Samuel  and  David  Dunn,  who  died,  leaving  the  defendant,  Julia, 
BOW  intermarried  with  William  F.  Johnston,  their  sole  heir  at  law. 

Upon  this  state  of  the  facts,  it  is  claimed  for  the  complainants 
that  they  were  the  equitable  owners  of  this  tract  of  land,  and  that 
the  judicial  proceedings  in  Virginia  resulting  in  its  sale  are  void, 
and  have  in  no  way  affected  their  interests,  and  consequently 
they  have  a  right  to  demand  the  legal  title  from  Johnston  and  wife. 

For  them  it  is  denied  that  the  complainants  ever  had  an  equit- 
able title  to  this  property ;  and  it  is  insisted  that  the  entry  and 
survey  made  after  the  death  of  Means  in  his  name  are  absolute 
nullities ;  but,  in  any  event,  it  is  further  claimed,  that  the  ancestors 
of  the  defendant,  Julia,  must  be  regarded  as  innocent  purchasers 
without  notice,  and  protected  as  such.  To  this,  it  is  replied,  that, 
even  if  the  entry  was  void,  she  can  not  take  advantage  of  it,  as  she 
claims  under  the  same  entry,  and  procured  the  legal  title  by  virtue 
of  it;  and  that  her  ancestors  were  not  purchasers  without  notice, 
as  the  patent  refers  to  the  void  judicial  proceedings  by  which  tha 
warrant  was  assigned. 

That  the  decree  of  the  Virginia  court  was  entirely  inoperative 
to  transfer  or  affect  any  interest,  either  legal  or  equitable,  that  the 
complainants  had  to  lands  lying  in  Ohio,  is  a  proposition  too  clear 
for  argument.  Salmon  v.  Price,  13  Ohio,  368.  Lessee  of  Blake  v. 
Davis,  20  Ohio,  231. 

On  the  other  hand,  it  is  equally  clear  that  the  holder  of  a  war- 
rant, before  location  or  entry,  has  no  such  specific  equity  to  any 
particular  tract  of  land  as  a  court  can  notice  or  enforce.    As  stated 
VOL.  I.— 22  337 
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by  Chief  Jastice  Marshall)  in  Hoofhagle  v.  Anderson,  7  Wheat.  217 : 
"  The  entry,  and  not  the  warrant,  has  always  been  considered  as  the 
commencement  of  title  ;**  and  by  Chief  Jastice  Hitchcock,  in  Lessee 
of  Latham  v.  Oppy,  18  Ohio,  110 :  «  The  equitable  interest  of  the 
locator  commences  with  the  entry,  his  equity  is  merged  in  the  legal 
title  when  the  patent  emanates." 

393]  ^These  propositions,  being  nndonbted,  bring  ns  to  the  in- 
quiry :  Had  these  complainants,  before  or  at  the  time  the  patent  is- 
sued under  which  the  defendants  claim,  the  equitable  title  to  this 
land?  The  solution  of  the  question  thus  stated  must  depend 
entirely  upon  the  answer  to  be  given  to  another,  viz.:  Did  the 
entry  and  survey  made  in  the  name  of  Means,  after  his  death,  ap- 
propriate the  land,  or  was  it  a  nullity? 

The  complainant's  counsel  rely  upon  the  proviso  in  the  first  sec- 
tion of  the  act  of  Congress,  of  March  2, 1807  (2  U.  S.  Stat  at  Large, 
424),  to  extend  the  time  for  locating  Virginia  military  warrants,  etc., 
And  insist  that  it  confirms  and  makes  valid  all  such  entries.  It 
reads  thus :  '<  Provided,  that  no  locations,  as  aforesaid,  within  the 
above-mentioned  tract  shall,  after  the  passing  of  this  act,  be  made 
on  tracts  of  land  for  which  patents  had  previously  been  issued,  or 
which  had  been  previously  surveyed,  and  any  patent  which  may 
nevertheless  be  obtained  for  land  located  contrary  to  the  provisions 
of  this  section  shall  be  considered  null  and  void.*' 

It  is  not  doubted  by  them  that,  independent  of  this  proviso, 
vsuch  an  entry  would  be  void  ;  and  I  shall  therefore  confine  myself 
to  an  examination  of  such  decisions  as  have  involved  its  construc- 
tion. 

The  question  in  this  state  was  first  raised  in  the  case  of  the  Les- 
see of  Wallace  v,  Saunders,  7  Ohio,  pt.  1, 174.^  It  was  there  expreesly 
decided  that  an  entry  made  in  the  name  of  a  dead  man  was  void,  and 
not  helped  by  the  proviso  in  the  act  of  1807.  The  court  say :  "  It  was 
was  inticnded  to  protect  such  surveys  as  were  defective,  and  which 
might  be  avoided  for  irregularity.  But  it  could  not  have  been  in- 
tended, as  we  apprehend,  for  the  protection  of  such  surveys  as  were 
absolutely  void,  or,  in  other  words,  such  surveys  as  could  not,  at 
any  time  after  they  were  made,  be,  consistently  with  law,  carried 
into  grants." 

This  decision  was  followed  and  expressly  approved  in  Lessee  of 
iSuUivant  v.  Weaver,  10  Ohio,  276,  and  in  Lessee  of  Latham  v.  Oppy, 
18  Ohio,  104 
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*One  of  the  earliest  cases  in  the  supreme  court  of  the  United  [394 
States,  in  which  the  construction  of  this  proviso  was  drawn  in 
question,  is  Jackson  v,  Clark,  1  Pet.  628.  The  question  there  was 
whether  an  entry  and  survey  upon  a  warrant  already  satisfied  by 
another  location,  after  the  land  had  passed  into  the  possession  of 
third  persons,  was  protected  against  a  subsequent  entry.  The  court 
held  that  it  was ;  and  in  answer  to  the  argument  that  the  statute 
did  not  protect  void  surveys,  Chief  Justice  MarAall  says  :  "  If  it 
be  conceded  that  this  proviso  was  not  intended  for  the  protection 
of  surveys  which  were  in  themselves  absolutely  void,  it  must  be 
admitted  that  it  was  intended  to  protect  those  which  were  defective, 
And  which  might  be  avoided  for  irregularity.  If  this  effect  be  de- 
nied to  the  proviso,  it  becomes  itself  a  nullity.''  After  stating  the  con- 
•elusion  of  the  court  to  be  that  the  survey,  although  irregular,  "  was 
not  an  absolute  nullity,"  he  adds :  "  Lands  surveyed  are  as  completely 
withdrawn  as  lands  patented  from  subsequent  location.''^  ^<  It  may  be 
that  the  defendants  may  never  be  able  to  perfect  their  title.  The  land 
may  be  yet  subject  to  the  disposition  of  Congress.  It  is  enough  for 
the  present  case  to  say  that,  as  we  understand  the  act  of  Congress, 
it  was  not  liable  to  location  when  the  plaintiff's  entry  was  made." 

In  the  case  of  Gait  v,  Galloway,  4  Pet.  333,  the  question  was  first 
raised  as  to  the  effect  of  an  entry  made  in  the  name  of  a  deceased 
person ;  and  it  was  there  distinctly  ruled  that  such  a  location  was 
void,  as  any  other  act  done  in  the  name  of  a  deceased  person  must  be 
considered. 

Two  years  after,  in  the  case  of  McDonald's  Heirs  v.  Smally,  6 
Fet.  261,  the  same  question  was  presented  and  decided  in  the  same 
way,  and  the  authority  of  Gait  v.  GtiUoway  expressly  confirmed. 
At  the  same  term  of  the  court,  in  the  case  of  Lindsey  v.  The  Les- 
see of  Miller,  6  Fet.  666,  it  was  held  that  the  proviso  in  the  act  of 
1807  did  not  protect  void  surveys.  The  court  say :  "  There  can  be  no 
doabt  that  Congress  did  not  intend  to  protect  surveys  which  had 
been  irregularly  made,  and  it  is  equally  clear  that  they  did  not  design 
to  sanction  void  surveys." 

,  *The  complainants'  counsel  say  they  are  free  to  admit  that  [396 
the  doctrine  that  an  entry  and  survey  in  the  name  of  a  dead  man 
is  a  nallity,  was  for  a  long  time  countenanced  by  the  supreme  court 
of  the  Qnited  States,  and  followed  by  the  courts  of  Ohio ;  but  they 
insist  that  the  old  cases  on  that  subject  have  been  silently  overruled 
by  later  decisions  of  the  same  court.    To  prove  thisj  they  refer  to 
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Galloway  v,  Finley,  12  Pet.  264,  and  MoArthur's  Heirs  t?.  Dunn's 
Heirs,  7  How.  262. 

The  first  of  these  cases  was  a  bill  in  chancery  brought  by  the 
vendee  to  rescind  a  contract  of  purchase  with  the  vendors,  who 
were  heirs  of  Charles  Bradford,  the  holder  of  a  warrant  for  mili- 
tary lands,  upon  the  ground  that  the  vendors  had  no  title ;  the  en- 
try and  survey  having  been  made,  and  the  patent  issued  in  tho 
name  of  Bradford,  after  his  death.  It  also  appeared  that  after  the 
vendee  had  discovered  this  defect  in  tho  title  of  the  vendors  he  had 
entered  and  surveyed  the  lands  and  obtained  a  patent.  Two  ques- 
tions arose :  Ist.  The  rights  and  obligations  of  the  parties  gro¥nng 
out  of  the  relation  in  which  they  stood  as  vendor  and  vendee ;  2d. 
The  effect  of  the  proviso  upon  the  patents  of  each  of  the  parties. 

Upon  the  first  point  the  coui*t  held  that  vendor  and  vendee  stand 
in  the  relation  of  landlord  and  tenant,  in  which  the  latter  can  not 
disavow  the  title  of  the  former ;  and  when  the  vendor  has  been 
guilty  of  no  fraud,  all  acts  done  by  the  vendee  to  perfect  the  title,, 
when  in  possession  of  the  land,  inure  to  the  benefit  of  him  under 
whom  the  possession  was  obtained,  and  through  whom  the  knowl- 
edge that  a  defect  in  the  title  existed  was  derived;  the  vendee^ 
having  only  the  right  to  be  reimbursed  the  expenditure.  That  it 
was  sufficient  if  the  vendors  could  make  title  when  the  last  pay- 
ment fell  due ;  and  while  a  court  of  chancery  would  enjoin  the 
payment  of  the  purchase  money  until  the  ability  to  comply  with 
the  agreement  for  title  was  shown ;  yet  it  would  give  a  reasonable 
time  to  procure  the  title,  if  it  appeared  probable,  on  reference,  that 
396]  it  might  be  procured.  And  inasmuch  as  the  act  *of  ISSe- 
had  expressly  confirmed  to  the  heirs  patents  issued  in  the  name  of 
deceased  persons,  it  appeared  at  the  time  of  the  hearing  (1838) 
that  the  defendants  had  title. 

The  conclusion  of  the  court  upon  the  second  point,  after  decid- 
ing that  the  statute  includes  void  as  well  as  irregular  surveys,  is 
thus  stated  :  "Congress  had  the  power  in  1807  to  withhold  from  lo^ 
cation  any  portion  of  the  military  lands ;  and  having  done  so,  in 
regard  to  that  previously  patented  in  the  name  of  Charles  Brad- 
ford, the  complainant,  6ralloway,  had  no  right  to  enter  the  same. 
His  location  being  void,  it  follows,  the  act  of  20th  May,  1836,  vested 
the  title  to  a  moiety  in  the  defendant,  Finley,  exempted  from  any 
influence  of  the  entries.'' 

In  the  case  of  McArthur's  Heirs  t;.  Dunn's  Heirs,  the  complain- 
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tint's  title  was  derived  throogh  an  entry  made  in  the  name  of 
Means,  who  was  dead,  in  1822,  a  survey  in  1823,  and  a  patent  is- 
sued in  January,  1825.  The  defendants  claimed  title  by  an  entry 
.and  survey  made  in  1824,  and  a  patent  issued  in  April,  1825.  They 
insisted  that  the  previous  entry  and  survey  in  the  name  of  Means 
was  void,  and  the  lands  still  open  to  subsequent  location.  The  court 
overruled  this  position,  and  held  that  the  subsequent  conflicting  en- 
try came  within  the  prohibition  of  the  statute,  and  was  therefore 
void.  But  we  can  see  nothing  in  the  decision  itself,  or  the  opinion 
by  which  it  is  supported,  calculated  or  designed  to  question, 
much  less  to  overrule  the  previous  decisions,  by  which  it  had  been 
settled  that  an  entry  in  the  name  of  a  deceased  person  was  void. 
On  the  contrary,  the  cases  of  Gralt  v.  Galloway,  and  McDonald's 
fieirs  V.  Smally,  are  referred  to  as  express  and  decisive  upon  that 
point.  But  the  judge  very  justly  remarks  that  that  question  was 
by  no  means  decisive  of  the* question  before  the  court;  if,  indeed, 
it  was  at  all  applicable — "  that  question  not  involving  simply  tho 
'Validity  of  an  entry  made  in  the  name  of  a  dead  man,  but  embraC' 
ing  the  legality  of  locations  made  since  the  enactment  of  the  proviso 
upon  lands  previously  patented  or  surveyed,  without  reference  to 
the  circumstance  of  the  death  or  life  of  those  in  whose  names 
*such  previous  patents  may  have  been  granted  or  surveys  [397 
made.'' 

And  he  proceeds  further  to  say,  that  the  natural  and  common 
meaning  of  the  terms  of  the  proviso  '*  extend  to  and  protect  alike 
patents,  entries,  and  surveys,  of  either  description,  so  far  as  this  end 
is  accomplished  by  preventing  the  possibility  of  conflict  with  locations 
and  patents  coming  into  existence  after  its  date" 

On  the  whole,  we  are  of  opinion,  that  all  the  decisions  may  be 
•reconciled,  and  the  obvious  import  of  the  proviso  maintained,  by 
holding  that  every  bona  fide  attempt  to  locate  lands  under  a  war- 
rant by  entry  and  survey  has  the  effect  to  withdraw  such  lands 
•from  subsequent  location  upon  another  warrant,  whether  such  entry 
and  survey  is  valid  or  void ;  but  if  void,  no  title  or  interest,  either 
legal  or  equitable,  passes  out  of  tho  United  States.  The  whole  re- 
mains in  the  government  as  it  did  before  the  attempt  was  made ; 
hut  it  has  the  effect,  and  this  only,  to  exclude  every  person  except 
the  legal  holder  of  the  warrant  from  encroaching  upon  the  land, 
thus  attempted  to  be  appropriated,  by  subsequent  locations.  This, 
in  effect,  establishes  a  pre-emption  right  in  favor  of  such  person; 
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and  he  may  afterwards,  while  the  title  remains  in  the  government, 
acquire  a  specific  equity  by  a  valid  location,  and  the  l^al  title  by 
patent 

To  enable  the  government  or  any  individual  to  grant  any  title  or 
interest,  either  legal  or  equitable,  the  person  designated  in  the  con- 
veyance must  be  in  esse  to  take.  The  one  can  not  lose  the  title  or 
interest  until  the  other  takes  it;  which  is  impossible  when  the 
grantee  is  dead.  We  do  not  doubt  th^  power  of  Congress  to  pro- 
vide that  such  a  conveyance  shall  inure  to  the  benefit  of  the  hoiTy 
as  it  has  done  in  respect  to  patents  by  the  act  of  1836.  But  we  can 
find  no  warrant,  either  in  the  act  itself,  or  in  the  judicial  ezposi- 
tions  of  it,  for  placing  such  a  construction  upon  the  proviso  in  the 
act  of  1807.  That  such  was  not  the  understanding  of  Congress,  is 
most  manifest  from  the  fact,  that  with  the  knowledge  which  they 
must  be  presumed  to  have  had,  that  the  courts  were  construing 
898]  *it  differently,  they  have  again  and  again  renewed  and  ex- 
tended it  without  altering  any  of  its  provisions;  and  from  the 
further  fact,  that  the  act  of  1836,  in  respect  to  patents,  would  have 
been  useless  and  unmeaning  if  the  same  object  had  been  effected 
by  that  of  1807. 

The  application  of  these  principles  to  the  case  in  hand  brings  us- 
to  these  conclusions :  Means  died  the  owner  of  a  warrant  which 
gave  him  a  right  to  1,000  acres  of  land  in  the  military  district,  but 
before  entry  created  no  specific  equity  to  any  particular  tract  This 
right  was  devised  to  his  executor  in  trust,  and  upon  the  partition 
it  went  to  the  heirs  of  Price.  The  attempted  location  in  the  name 
of  Means,  after  his  death,  being  void,  did  not  appropriate  the  land 
in  controversy,  or  create  any  specific  equity  to  it ;  and  the  attempted 
sale  of  the  interest  of  Price's  heirs  being  also  a  nullity,  has  not 
affected  that  interest.  The  right  remains  in  the  hands  of  their 
heirs  exactly  as  at  the  death  of  Means.    The  government  has  im- 

*  providently  issued  a  patent  for  this  land,  and  have  thus  appropri- 
ated it ;  but  the  complainants  have  no  right  to  call  for  the  legal 

.  title  thus  acquired. 

But  it  is  insisted  by  the  complainant's  counsel  that  the  defend* 
ants  should  not  be  permitted  to  question  the  legality  of  the  entry 
and  survey,  and  the  case  of  Galloway  v.  Finley  is  claimed  to  be 
conclusive  upon  this  point.  That  case,  as  we  have  seen,  is  placed 
distinctly  upon  the  ground  that  the  relation  of  vendor  and  vendee, 
equivalent  to  that  of  landlord  and  tenant,  existed  between  the  par- 
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ties.  Does  any  such  relation  exist  here  ?  If  so,  as  a  matter  of 
course,  both  parties  are  bound,  or  neither.  If  both  are  bound,  what 
is  the  position  occupied  by  the  complainants?  The  land  was  sold  , 
and  a  full  and  fair  consideration  paid  for  it,  which  has  gone  to  re* 
lieve  the  estate  of  their  ancestor,  and  not  one  dollar  of  it  has  ever 
been  refunded.  With  the  sale  confirmed,  they  would  make  a  very 
poor  showing  in  a  court  of  equity.  But  the  whole  foundation  upon 
which  the  bill  rests  involves  an  utter  repudiation  of  all  connection 
between  the  parties  founded  upon  contract.  As  the  counsel  say  in 
another  part  *of  their  argument,  the  proceeding  throughout  [399" 
as  against  the  infant  heirs  was  in  invitum.  They  ask  us  to  declare 
it  a  nullity  to  all  intents  and  purposes,  and  we  have  done  so* 
After  we  have  thus  set  them  free,  we  can  not  consent  to  bind  tho 
defendants. 

The  answer  of  Marshall,  C.  J.,  to  a  similar  claim,  in  Blight'a 
Lessee  v.  Bochester,  7  Wheat.  549,  is  in  point  and  unanswerable. 
He  says :  "  If  he  holds  under  an  adversary  title,  his  right  to  con- 
test that  of  Dunlap  is  admitted.  If  he  claims  under  a  sale  from 
Punlap,  and  Dunlap  himself  is  compelled  to  aver  that  he  does, 
then  the  plaintifb  themselves  assert  a  title  against  their  contract. 
Unless  they  show  that  it  was  conditional,  and  that  the  condition  ia 
broken,  they  can  not,  in  the  very  act  of  disregarding  it  themselves, 
insist  that  it  binds  the  defendant  in  good  fitith  to  acknowledge  a 
title  which  has  no  real  existence." 

Having  arrived  at  the  conclusion  that  the  complainants  never 
had  an  equitable  title  to  the  lands  in  controversy,  which  a  court  of 
equity  could  enforce,  and  that  the  defendants  are  under  no  disabil- 
ity to  show  the  fact,  it  becomes  unnecessary  to  express  an  opinion 
upon  the  other  points  of  defense  relied  upon  by  them.  The  bill 
must  be  dismissed. 

Bill  dismissed. 

Thubman,  J.,  did  not  sit  in  this  case. 


Thx  Stats  ow  Ohio  v.  Stxphbn  Crippen  and  othebs. 

A  reoognizance,  which  is  an  obligation  of  record  entered  into  before  gome 
ooart  of  record  or  magistrate  duly  authorized,  subject  to  a  condition  to  do 
aoxne  particular  act|  is  invalid  unless  it  contain  all  the  essential  parts  both 
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of  the  obligation  and  the  condition ;  and  none  of  the  material  parts  of 
either  can  be  supplied  by  oral  testimony. 

The  third  section  of  the  act  of  February  25.  1848,  providing  that  **  it  shall  not 
be  necessary  to  enter  upon  the  journal  of  the  court  any  recognizance  which 
shall  be  taken  during  the  session  of  the  same ;  but  that  every  such  recogni- 
zance shall  be  deemed  valid  in  law,  if  taken  in  open  court,  and  attested  by 
400]  *the  clerk  of  such  court,"  does  not  dispense  with  a  writing  setting 
forth  the  essential  requisites  of  a  recognizance. 

A  mere  memorandum  of  the  clerk  of  the  court,  on  a  loose  sheet  of  paper,  Bet- 
ting forth  that  a  recognizance  had  been  entered  into  in  open  court  by  the 
parties  thereto,  but  not  setting  out  all  the  material  parts,  is  invalid  as  a 
recognizance. 

Writ  of  error  to  the  district  court  in  Huron  county. 

The  original  action  was  del^t  instituted  in  the  court  of  common 
pleas  of  said  county,  on  the  7th  day  of  March,  1851,  on  a  recogni- 
zance in  the  sum  of  five  hundred  dollars,  entered  into  before  tho 
common  pleas  at  the  September  term,  1850,  by  Edwin  Harvey, 
Thomas  Harvey,  and  Stephen  Crippen,  conditioned  for  the  appear- 
ance of  Edwin  Harvey  to  answer  to  an  indictment  at  the  next 
term  of  the  court.  It  appears  that  Edwin  Harvey,  being  indicted 
for  passing  counterfeit  coin,  was  tried  at  the  February  term,  1851 ; 
but  before  judgment  he  escaped,  and  a  forfeiture  of  his  recogni- 
zance was  taken. 

An  issue  was  joined  on  the  plea  of  nul  tiel  record^  and  judgment 
rendered  in  the  court  of  common  pleas  in  favor  of  the  plaintiff  for 
the  amount  of  the  recognizance ;  from  which  the  defendants  ap- 
pealed. The  cause  was  tried  in  the  district  coui*t  at  the  August 
term,  1852,  and  judgment  rendered  in  favor  of  the  defendants. 

It  appears,  from  a  bill  of  exceptions  taken  on  behalf  of  tho 
plaintiff,  on  the  trial  in  the  district  court,  that  to  sustain  the  action 
an  instrument  of  writing  upon  a  loose  sheet  of  paper  was  offered  in 
evidence  as  the  recognizance  taken  in  the  cpurt  of  common  pleas, 
on  which  the  suit  had  been  brought,  which  is  as  follows,  to  wit : 

"  The  State  of  Ohio  r.  Edwin  Harvey.  Indictment  for  passing 
counterfeit  coin.  Defendant's  recognizance  in  ^500,  with  Stephen 
Crippen  and  Thomas  Harvey,  his  sureties,  conditioned  for  appear- 
ance of  defendant  at  the  next  term  of  this  court  to  answer  tho 
above  indictment.  Done  in  open  court,  September  20,  1850.  G. 
S.  Tombling,  deputy  clerk." 

It  also  appears,  from  the  bill  of  exceptions,  that  the  clerk  of  the 
401]  common  pleas,  at  the  time  the  recognizance  was  taken,  *wa» 
344 


Digitized  by  V:iOOQIC 


JANUARY  TERM,  1853.  402 

State  V,  Crippen. 

introduced  as  a  witness  on  behalf  of  the  plaintiff,  and  testified  that 
the  oral  acknowledgment  of  the  defendant  in  the  indictment  and 
the  sureties,  was  taken  in  open  court  in  the  usual  form  at  the  time 
the  recognizance  was  entered  into.  The  journal  entry  of  the  for- 
feiture of  the  recognizance,  made  in  the  usual  form,  where  the  re- 
cognizance is  full  and  complete,  was  also  given  in  evidence.  The 
plaintiff,  having  rested  the  case  on  this  evidence,  the  court  over- 
ruled the  evidence  as  insufficient  to  show  the  existence  of  a  valid 
recognizance,  and  gave  judgment  for  the  defendants.  To  reverse 
this  judgment,  the  writ  of  error  is  prosecuted. 

J,  B.  Osborne,  for  plaintiff. 

JB.  E,  Sadler,  for  defendants. 

Babtlet,  C.  J.  The  assignments  of  error  present  two  questions 
in  this  case : 

1.  Whether  the  instrument,  or  writing  on  a  loose  piece  of  paper, 
/as  set  forth  in  the  bill  of  exceptions,  is  of  itself  a  sufficient  and 
valid  recognizance. 

2.  If  not,  whether  this  memorandum  of  the  clerk,  aided  by  the 
clerk's  oral  testimony,  and  the  journal  entry  of  a  forfeiture  of  the 
supposed  recognizance,  furnishes  sufficient  evidence  of  the  existence 
of  a  valid  recognizance. 

A  recognizance  is  an  obligation  of  record  entered  into  before 
«ome  court  of  record,  or  magistrate  duly  authorized,  conditioned 
for  the  performance  of  some  particular  act.  It  is  equal  in  solemnity 
to,  and  in  some  respects  at  common  law  takes  a  priority  over,  an 
ordinary  bond.  A  recognizance  differs  ^om  a  bond  in  this,  that 
while  the  latter,  which  is  attested  by  the  signature  and  seal  of  the 
obligor,  creates  a  fresh  or  new  obligation,  the  former  is  an  ac- 
knowledgment on  record  of  an  already  existing  debt,  with  condi- 
tion to  be  void  on  the  performance  of  the  thing  stipulated,  and  at- 
tested by  the  record  of  the  court  alone,  and  not  by  the  obligor's 
seal  and  signature.  To  be  a  recognizance,  it  is  essential  not  only 
that  the  instrument  be  in  writing,  but  also  that  it  be  a  matter  of 
♦record.  If  not  actually  entered  upon  the  journals  or  record  [402 
books,  it  must  be  upon  the  files  of  the  court.  It  was  settled  in  the 
x^e  of  Dillingham  v.  The  United  States,  2  Wash.  G.  G.  422,  that  it 
is  essential  to  the  validity  of  a  recognizance  that  the  material  parts 
of  the  obligation  and  the  condition  should  be  set  forth  in  the  body 
of  it. 
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What  does  the  writiDg  oflbred  in  evidence  on  behalf  of  the  plain- 
tiff in  this  case,  as  a  recognizance,  amount  to?  It  is  a  brief  mem- 
orandam  of  the  clerk,  relating  to  the  sabject-matter  of  a  recogniz- 
ance. It  contains  neither  the  form  nor  the  substance  of  a  recogniz- 
ance in  itself.  Neither  the  name  of  the  oognizee,  nor  any  ac- 
knowledgment of  any  obligation,  promise  or  undertaking  on  the 
part  of  the  cognizors  is  set  oat.  Upon  the  principle,  therefore,  that 
a  recognizance  mast  contain,  and  express  in  the  body  of  it,  the  ma- 
terial parts  of  the  obligation  and  the  condition,  this  paper  can  have^ 
no  validity  as  a  recognizance :  and  this  deficiency  in  the  instrament 
coald  not  be  aided  by  the  oral  testimony  of  the  clerk,  or  any  entry 
upon  the  joarnal  of  the  coart  in  taking  the  forfeiture. 

On  behalf  of  the  plaintiff,  it  is  insisted  that  the  informality  and 
deficiency  of  the  instrament  as  a  recognizance  is  remedied  by  the 
provision  in  the  3d  section  of  the  statute  of  25th  Febraary,  1848, 
which  is  in  the  following  language,  to-wit: 

'^  It  shall  not  be  necessary  to  enter  upon  the  journal  of  the  court 
any  recognizance  which  shall  be  taken  during  the  session  of  the 
same;  but  every  such  recognizance  shall  be  deemed  valid  in  law, 
if  taken  in  open  court  and  attested  by  the  clerk  of  such  court." 

This  law  dispenses  with  the  entry  of  the  recognizance  upon  tbe^ 
journal  of  the  court ;  but  it  does  not  dispense  with  the  necessity  of 
reducing  the  recognizance  to  writing.  If  not  reduced  to  writings 
and  filed,  it  could  not  be  an  obligation  of  record.  A  parol  obliga*^ 
tion  must  bear  some  other  name.  The  plea  of  nuZ  tiel  record,  which 
is  always  a  proper  plea  to  a  declaration  in  debt  on  a  recognizance, 
would  be  unavailable  against  a  declaration  on  a  parol  undertaking. 
403]  *The  object  of  this  provision  of  the  statute  was  obviously^ 
to  relieve  the  clerks  g£  the  courts  during  the  pressure  of  the  busi- 
ness of  a  session,  by  allowing  them  to  use  blank  recognizances, 
which,  when  taken  and  filled  up  in  open  court,  attested  by  the 
clerk,  and  filed,  should  be  suficient,  without  the  entry  of  the  samo- 
upon  the  journal. ' 

Judgment  affirmed. 


Elizabsth  Benadux,  bt  heb  next  vbiend,  etc.  r.  Ja^bs  B. 
Pbatt  and  anotheb. 


^^ 


5. 


A  wife  who,  hy  gross  abuse  of  her  husband  has  been  driven  beyond  the  pale- 
of  his  protection,  and  a  separation  <ie  facto  exists,  she  living  and  maintain-^ 
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ing  herself  as  a  single  woman,  and  having  had  speciflo  property  decreed 
to  her  as  alimony,  may  maintain  an  action  at  law  in  regard  to  such  prop- 
erty, without  the  joinder  of  her  husband,  although  no  divorce  has  been  de-- 
creeoi* 

Assumpsit,  reserved  in  the  district  conrt  of  Fairfield  county. 

The  declaration  is  upon  the  common  counts.  The  defendants 
plead  that,  at  the  time  of  the  issuing  of  the  writ,  the  plaintiff  waa 
under  coverture  of  Jacob  Benadum,  her  husband,  who  was  still 
living,  etc. 

The  plaintiff  replies  that,  at  the  time  of  the  marriage,  the  plaint- 
iff was  seized,  as  of  an  estate  for  life,  of  a  certain  eighty  acres  of 
land  therein  described.  That,  on  account  of  the  gross  abuse  of  her 
husband,  she  separated  from  him,  and  filed  her  petition  against  him 
aud  others,  in  the  court  of  common  pleas  of  Fairfield  county, 
charging  such  abuse,  and  praying  to  have  alimony  decreed  to  her  ^ 
aud  upon  hearing  of  the  petition,  in  March,  1846,  the  tract  of  land 
was,  by  order  of  said  court,  by  consent  of  the  parties,  set  apart  and 
assigned  to  her,  and  possessed,  occupied,  and  enjoyed  thereafter  by 
her,  for  her  sole  use  and  benefit.  That  she  has  continued  to  live 
separate  and  apart  from  her  said  husband ;  and,  since  April  1, 1851, 
she  has  been  in  the  exclusive  possession  of  said  premises.  That,^ 
in  July,  1851,  a  crop  of  wheat  was  cut  and  harvested  *on  [404 
said  premises,  which  was  claimed  by  her  to  be  her  property,  and 
by  the  defendants  to  be  their  property.  That  afterward,  on  the 
25th  day  of  July,  1851,  plaintiff  and  defendants  entered  into  a 
written  agreement,  by  which  it  was  provided  that  defendants 
should  take  and  use  the  wheat,  and  should  thereafter  pay  the 
plaintiff  its  value,  if  it  was  hers  in  law.  That  defendants  did  take 
and  use  the  wheat ;  and  this  suit  is  brought  to  recover  its  value. 
To  this  replication  there  is  a  general  demurrer,  which  was  sus- 
tained by  the  court  of  common  pleas,  and  judgment  rendered  for 
defendants.  The  cause  having  been  brought  into  the  district  court, 
by  appeal,  is  reserved  for  decision  here. 

Sunter  4&  Martin,  for  defendants. 

J.  T.  Brazeey  contra. 

CoBWiN,  J.  The  only  question  presented  for  our  consideration  ia 
whether,  under  the  circumstances  set  up  in  the  replication,  the 
plaintiff,  by  her  next  friend,  and  without  the  joinder  of  her  bus* 
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t)aDd,  can  maintain  an  action  at  law  with  respect  to  property  de- 
creed to  her  separate  use  and  enjoyment? 

It  is  remarkable  that  upon  a  question  so  frequently  arising,  and 
of  so  general  interest  and  importance,  involving,  as  it  does,  a  con- 
sideration of  the  relative  rights  and  liabilities  of  the  parties  to  this^ 
one  of  the  principal  private  relations,  the  common  law  rule,  in  case 
of  a  separation  de  facto,  has  at  diflPerent  times  been  so  differently 
understood  and  declared  by  the  courts  of  England.  In  1786,  Lord 
Mansfield,  in  pronouncing  the  unanimous  opinion  of  the  court  of 
King's  Bench,  held  that  a  married  woman,  living  separate  and 
Apart  from  her  husband,  under  a  settlement  by  which  a  competent 
maintenance  was  secured  to  her,  was  liable,  as  2k  feme  sole,  for  debts 
incurred  by  her.  And,  in  numerous  adjudged  cases,  collected  in  1 
Salk.,  tit.  Baron  and  Femme,  it  was  held  that  a  married  woman 
ivas  liable  as  a  feme  sole,  when  she  lived  separate  and  apart  from 
her  husband,  and  had  a  competent  separate  maintenance,  regularly 
paid,  and  when  the  goods  were  furnished  for  her  separate  use  and 
support. 

405]  In  *Todd  v.  Stokes,  Lord  Chief  Justice  Holt  observed :  "  If 
Baron  and  Femme  separated  by  consent,  and  she  has  a  separate 
allowance,  it  is  unreasonable  that  she  should  have  it  still  in  her 
power  to  charge  him."  But  for  a  series  of  years  thereafter,  the 
rule  thus  established,  by  so  high  authority,  was  gradually  encroached 
upon  by  the  court  of  King's  Bench,  under  the  administration  of 
Lord  Kenyon,  until,  in  the  case  of  Marshall  v,  Bretton,  8  Term,  545, 
it  was  decided  that  a  plea  in  abatement  of  coverture  at  the  time 
when  the  debt  accrued,  was  a  sufficient  answer  to  the  action.  And 
It  is  now  well  settled  in  England,  that  while  the  marriage  subsists 
in  law,  a  separation  de  facto,  however  solemnly  made  and  strictly 
enforced  by  contract  between  the  parties,  although  an  adequate 
fund  is  secured  for  her  maintenance  and  support,  the  parties 
remaining  in  the  realm,  the  wife  can  neither  sue  in  her  own  name, 
nor  be  sued,  for  debts  owing  to  or  incurred  by  her;  but  that  in  all 
such  cases  a  remedy  must  be  had  by  resort  to  the  powers  of  the 
court  of  chancery  over  trust  funds.  In  Lewis  v,  Lee,  3  Barn.  & 
Ores.  291,  it  was  decided  that  coverture  was  a  good  plea,  notwith- 
standing a  divorce  a  mensa  et  thoro.  But,  although  it  thus  appears 
to  be  the  policy  of  the  English  courts,  at  this  time,  that  rights  and 
liabilities  of  this  description  should  be  specially  cognizable  in 
courts  of  equity,  yet  the  more  liberal  and  reasonable  rule  of  Lord 
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Mansfield  and  Chief  Justice  Holt  seems  to  have  obtained  in  thi& 
country.  A  learned  American  commentator  says :  "  I  should  appre- 
hend that  the  wife  could  sue  and  be  sued  without  her  husband, 
when  the  separation  between  the  husband  and  wife  was  by  the  act  of 
the  law,  and  that  takes  place  not  only  in  the  case  of  a  divorce  a 
mensa  et  tharo,  but  also  in  the  case  of  imprisonment  of  the  husband 
as  a  punishment  for  crimes.  Such  a  separation  may,  in  this 
respect,  be  equivalent  to  transportation  for  a  limited  time,  and  the 
sentence  which  suspended  the  marital  power  suspends  the  disability 
of  the  wife  to  act  for  herself,  because  she  can  not  have  the  authority 
of  her  husband,  and  is  necessarily  deprived  of  his  protection."  Z 
Kent's  Com.  136.  And  this  doctrine  is  adopted  in  Dean  v.  Rich- 
mond,  5  Pick.  461;  Pierce  v,  Burnham,  4  Mete.  *303,  and  [406 
in  Lefevre's  Lessee  v.  Murdock,  Wright,  205.  In  Gregory  t;.  Pauly 
15  Mass.  31,  it  was  held,  that  although  the  marriage  relation  still 
subsisted,  "  when  the  husband  had  deserted  the  wife  in  a  foreign 
country,  and  she  had  thereafter  maintained  herself  as  a  single 
woman  and  for  five  years  had  lived  in  that  commonwealth,  the 
husband  being  a  foreigner,  and  never  having  been  within  the 
United  States,  she  was  competent  to  sue  and  be  sued  as  a  feme 
sole;  and  her  release  would  be  a  valid  discharge  for  any  judgment 
she  might  recover.'* 

In  Abbott  t?.  Bayley,  6  Pick.  89,  the  husband,  by  his  cruelty,  had 
driven  his  wife  from  his  house,  without  providing  her  any  means 
of  support.  The  wife  went  to  Massachusetts,  and  for  twenty  years 
maintained  herself  as  a  single  woman,  the  husband  having  re- 
mained a  citizen  of,  and  resident  in,  another  of  the  United  States, 
and  having  married  another  woman,  it  Was  held  that  she  was  enti- 
tled to  sue  as  a  feme  sole.  And  it  is  established  by  well  adjudi- 
cated cases  in  the  courts  of  different  states  of  this  Union,  that  not 
only  where  the  marriage  relation  is  suspended  by  act  of  law,  but 
where  the  husband  is  a  foreigner,  residing  permanently  abroad,  or 
where  by  his  cruelty  a  separation  is  forced,  and  the  wife  removes 
to  another  one  of  the  United  States  and  maintains  herself  as  a  sin- 
gle woman ;  in  either  of  these  cases,  whether  the  wife  have,  or  have 
not,  a  separate  allowance,  she  is  entitled  to  sue  and  be  sued  as  a 
feme  sole.  And  this  right  extends  to  whatever  contract  she  may 
make,  and  to  whatever  property  or  interest  she  may  have. 

But  in  the  case  under  consideration  there  has  been  no  suspension 
of  the  marriage  relation  by  act  of  law — ^there  is  no  residence 
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Abroad — ^the  parties  continiie  to  reside  in  the  State  of  Ohio.  The 
i¥ife  has  been  compelled,  by  the  gross  abuse  of  her  husband,  to 
separate  herself  from  him — she  has  not  chosen  to  seek  a  divorce 
n  vinculo  matrimonii — a  divorce  a  mensa  is  not  now  provided  by 
the  laws  of  Ohio.  By  a  decree  of  one  of  the  courts  of  this  state, 
a  specific  property  is  assigned  to  her  as  alimony — she  is  possessed 
of  the  property,  and  continues  to  live  and  maintain  herself  as  a 
407]  single  *woman.  May  she  not  sue  those  who  trespass  upon 
her  lands,  or  the  tenant  who  withholds  her  rents,  or  for  the  pro- 
<)eedB  of  her  alimony  ?  If  she  must  join  her  husband  in  an  action, 
he  may  release  it ;  he  may  receive  her  rents,  and  discharge  her  ten- 
Ants,  and  thus  effectually  defeat  the  means  of  support  provided  by 
the  decree  of  alimony.  It  is  replied,  that  she  may  have  relief  in  a 
court  of  equity ;  and  it  is  trne  that  she  may  there  obtain  a  remedy^ 
not  only  in  the  exercise  of  common  chancery  powers,  but  by  ex- 
press legislative  enactment  of  our  state.  But  we  are  not  disposed 
to  drive  her  out  of  a  court  of  law,  and  oblige  her  to  seek  relief  in 
another  action,  and  in  another  forum,  unless  some  valid  olgection 
-exists  to  her  recovery  at  law.  The  tendency  of  our  legislation,  fbr 
the  last  quarter  of  a  century,  has  been  to  enlarge  and  extend  the 
rules  by  which  the  legal  rights  of  married  women  shall  be  deter- 
mined and  protected ;  and  being  satisfied  that  this  legislation  is  de- 
manded by  the  well-being  of  society,  that  it  is  founded  in  a  hu- 
mane, liberal,  and  enlightened  policy,  we  are  unwilling  to  adopt 
.any  unmeaning  and  unreasonable  distinction,  which  will  defeat  its 
full  operation  in  its  true  intent  and  spirit.  And  especially  at  this 
period' of  our  history,  when  the  days  <^  distinction  between  law  and 
equity  are  almost  numbered,  are  we  unwilling,  in  the  absence  of 
any  good  reason  requiring  us  to  do  so,  to  compel  the  party  to  seek 
^elsewhere,  with  increased  expense,  delay  and  vexation,  an  admitted 
right,  given  to  her  by  the  laws  of  the  land. 

All  of  the  cases,  ancient  and  modern,  where  the  right  of  the  wi^ 
to  sue  and  be  sued  alone  is  denied,  go  upon  the  ground  that  the 
right  of  the  husband  to  the  custody  of  the  person  of  the  wife,  and 
the  right  of  the  wife  to  the  protection  of  her  husband,  still  continue. 
But  it  is  settled  by  respectable  decisions  in  this  country,  that  where 
there  is  a  separation  de  faetOj  and  the  husband  has  not  the  actoal 
custody  and  control  of,  and  does  not  extend  protection  over  the  wife, 
.and  a  separate  allowance  has  been  decreed  to  her,  although  the 
carriage  relation  still  nominally  subsists,  the  husband  is  not  liable 
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upon  her  contracts.  Burnett  v.  OTallon,  2  Jties.  69.  She  may 
maintain  an  action  at  law  to  eecore  and  protect  *the  al-  [40S 
lowance  thus  decreed  to  her.  Ptather  v.  Clarke,  1  S.  G.  Const.  453. 
What  is  the  true  rale  in  Ohio?  If  this  party  can  not  sne  at  law 
to  recover  rents  accming  apon  the  lands  assigned  her  as  alimony, 
neither  can  she  sne  at  law  to  recover  for  a  trespass  upon  snch  lands ; 
or  if  the  proceeds  of  sach  lUimony  are  carefully  saved,  and  invested 
in  articles  of  personal  property,  for  the  more  convenient  and  profi- 
-table  enjoyment  of  the  lands,  and  a  trespass  is  committed  upon  such 
personalty,  a  court  of  law  is  impotent  for  relief,  and  the  wrong  is 
without  a  remedy;  or  the  trespass,  properly  cognizable  at  law  in 
All  other  eases,  must  be  prosecuted  in  equity.  But  we  think  it  a 
much  greater  innovation  upon  established  rules  to  say  that  recov- 
ery shall  be  had  in  equity  for  trespasses,  than  to  say  that  when  a 
married  woman,  by  the  brutality  of  her  hu^mnd,  has,  in  fact,  been 
•deprived  of  his  care  and  protection,  and  compelled  to  live  and 
maintain  herself  as  a  single  woman  ;  and  when  the  husband  has» 
in  fact,  forfeited  all  claim  upon  the  society  of  his  wife,  she  may 
maintain  an  action  to  protect  what  is  decreed  to  her  in  a  proceeding 
for  alimony,  as  her  own  separate  property.  In  this  case,  the  hus- 
band has  forfeited  all  claim  to  the  custody  of  the  wife,  and  all  right 
to  her  separate  property ;  for  it  will  be  observed  that  under  the  act 
of  March  6,  1840,  a  petition  for  alimony  alone  may  be  filed  only 
for  causes  which  would  justify  a  petition  for  divorce;  and  the 
pleadings  show  that  alimony  was  decreed  to  this  plaintiff  for  one 
of  the  causes  of  divorce  enumerated  in  the  statute.  The  policy  of 
the  last  named  act  is  not  to  compel  a  wife,  who  may  suffer  from  any 
one  of  the  causes  of  divorce,  to  seek  a  divorce  a  vinculo;  but  con- 
templating a  ease  of  actual  separation,  when  the  wife  is,  to  all  in- 
tents and  purposes,  deprived  of  the  care  and  protection  of  her  hus- 
band ;  when  she  is  obliged  to  live  separate  and  apart  from  him,  and 
maintain  herself  as  a  single  woman,  provides  expressly  for  her  ali- 
mony, in  her  separate  and  single  condition.  The  several  acts  of 
Febriiary  28,  44  Ohio  L.  75,  and  of  February  5,  1847 ;  45  Ohio  L. 
23,  contain  an  express  declaration  of  legislative  intention  that  no 
interest  of  the  wife  in  either  real  or  ^personal  estate,  should  [409 
be  liable  to  be  taken  upon  the  contracts  of  the  husband,  during  the 
life  of  the  wife,  or  during  the  life  or  lives  of  her  child  or  children  ; 
iind  further  provision  is  made,  enabling  the  wife  by  injunction  to 
restrain  her  husband  or  others  firom  wasting  or  squandering  her 
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.  We  think  that  a  denial  of  the  right  of  a  married  woman 
)r  the  protection  of  her  own  separate  property,  fn  which 
and  has  no  interest,  and  when  his  brutality  has  diiven  her 
^he  pale  of  his  protection,  would  not  only  be  at  war  with 
t  of  our  legislation  for  the  protection  of  the  rights  of  mar- 
len,  but  would  tend  very  strongly  to  defeat,  and  in  many 
uld  entirely  defeat  its  object ;  and,  instead  of  being  in  the 

in  the  extension  and  enlargement  of  our  rules  of  practice, 
adapt  them  to  the  actual  wants  and  necessities  of  society^ 
its,  we  would  be  sadly  behind  our  sister  states,  the  decisions 
^  courts  have  been  referred  to.  In  the  opinion  of  a  ma- 
the  court,  there  is  no  good  reason  to  sustain  this  demurrer  ^ 

pleaded  in  the  replication  are  sufficient  to  sustain  the  ao^ 
[  the  demurrer  is  therefore  overruled,  and  the  cause  re- 
to  the  district  court  for  further  proceedings. 


SY,  J.,  dissented. 


H.  Busby  and  another  v,  John  E.  Finn,  Trustee  of 
B  LATE  Stockholders  of  the  Bank  of  Norwalk. 

i  paper  a  part  of  a  bill  of  exceptions  it  must  be  incorporated  in  it,  or 
led  to  it,  or  filed  with  it,  and  so  described  as  to  leave  no  doubt  of  its 
ty.  When  not  so  made  a  part  of  the  bill  the  defect  is  not  cured  by  a 
i\  entry  directing  it  to  be  taken  as  a  part  thereof, 
exceptions  must  be  signed  and  sealed  at  the  term  at  which  the  excep- 
3  taken,  and  it  can  not  be  amended  after  that  term.  A  ntme  pro  tunc 
made  at  a  subsequent  term  to  the  effect  that  a  paper  not  identified  by 
11  shall  be  considered  as  a  part  of  it  is  a  nullity. 

of  Norwalk  was  restricted  by  its  charter  to  six  per  centum  per  an- 
in  advance  upon  its  loans ;  any  contract  upon  which  it  knowingly 
nterest  at  a  greater  rate  was  void ;  it  had  no  right  to  take  interest 

*under  the  name  of  attorney's  fees  for  collection,  and  a  mistake  of 
x)n  its  part  would  not  exempt  it  from  the  consequences  of  taking  illegal 

St. 

■or  in  calculation,  an  accidental  omission  of  a  credit,  or  a  transfer  by 
^e  of  an  item  from  one  account  to  another,  will  not  make  a  security 
>u&  and  void,  there  being  no  intent  to  exact  or  take  unlawful  interest, 
b  untainted  with  usury  when  made,  will  not  become  void  by  a  subse- 
receipt  of  iisurious  interest  upon  it. 
>2 
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A  judgment  upoa  an  usmrloaB  eontraet  can  not  be  coHaterally  impeached,  and 
when  made  the  consideration  for  another  contract^  such  consideration  is  not 
void.  So  long  as  the  judgment  stands  it  estops  the  parties  to  deny  the  le- 
gality of  the  consideration. 

When  a  debtor  voluntarily  pays  the  collection  fees  of  the  creditor's  attorney, 
and  no  part  of  them  is  retained  by  the  creditor,  but  they  all  go  to  the  at- 
torney, and  the  transaction  is  not  a  shift  to  obtain  usurious  interest,  a  note 
subsequently  given  by  a  surety  of  the  debtor  for  a  balance  of  the  debt  re- 
maining due,  is  not  void  for  usury. 

If  a  debtor  make  an  assi^ment  to  pay  debts,  some  of  which  are  usurious,  na 
beneficiary  of  the  trust  who  comes  in  under  it,  can  object  to  the  payment 
of  such  usurious  debts. 

Ebrob  to  the  common  pleas  reserved  in  the  district  court  in  Ha* 
ron  county. 

Watson,  for  plaintiff  in  error. 

Worcester,  Pennewell  <&  Lane^  for  defendant  in  error. 

Thurman,  J.  This  is  a  writ  of  error  to  the  Huron  common  pleas,, 
reserved  for  decisioi^  here.  The  original  action  was  assumpsit,  the 
declaration  containing  a  count  on  a  promissory  nota  made  by  the 
plaintiffs  in  error  and  one  Eonse  to  the  Bank  of  Norwalk  and  the 
common  counts.  Plea,  the  general  issue,  with  notice  of  special 
matter  in  bar.  The  cause  was  submitted  to  the  court,  who  found 
for  Finn,  the  plaintiff  below,  and  after  overruling  a  motion  for  & 
new  trial  made  by  Busby  and  Welsh,  gave  judgment;  to  reverse 
which  this  writ  is  prosecuted.  The  errors  assigned  are,  in  substance, 
that  the  claim  on  which  the  court  rendered  judgment  was  nsurious< 
and  void.  On  the  trial  a  bill  of  exceptions  was  taken,  which  is  in 
these  words : 

'*  John  E.  Finn,  Trustee  of  the  late  stockholders  of  the  Bank  of 
Norwalk  t?.  George  H.  Busby  and  Madison  W.  Welsh.  *Be  [411 
it  remembered,  that  at  the  trial  of  this  cause  at  the  March  term^ 
A.  n.,  1849,  of  said  court,  the  plaintiff  to  maintain  the  issue  gave  in 
evidence  the  cognovit  and  proof  of  notice  and  rested.  Thereupon 
the  defiandants  gave  in  evidence  the  record  of  the  judgment  in 
Marion  county,  hereto  attached,  marked  A,  and  also  the  statement 
of  Mr.  Finn,  marked  B,  and  rested.  The  plaintiff,  the  testimony 
of  0.  D.  Boalt,  hereto  attached,  marked  G.  The  record  from  Wood 
county,  marked  P.  The  record  of  suit  at  law  in  Marion  county,, 
marked  B,  and  the  record  of  chancery  case  from  Marion  county^ 
marked  F.  Upon  which  testimony  the  court  found  that  the  de- 
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fendaDt  did  assame  and  promise,  and  afiseesed  the  plaintiff's  dam* 
^68  at  $2,624.26.  Thereupon  the  defendant  made  his  motion  for  a 
new  trial,  for  the  reasons  therein  assigned,  which  motion  the  court 
overraled.  To  which  rulings  and  findings  of  the  court  the  defend- 
ants excepted,  and  prayed  the  court  to  sign  and  seal  this  their  bill 
of  exceptions,  which  is  accordingly  done,  and  on  their  motion  the 
flame  is  made  a  part  of  the  record  in  this  case. 

<<  E.  B.  Sadler,  President  Judge,  [skal.] 
"  F.  Sears,  [seal.] 

"  F.  WiCKHAM,  [seal.] 

"  B.  Stewart,  [seal.]  " 


5  V 
^j.\ 
f.'*" 


I;- 

t 


Among  the  papers  before  us  are  certain  papers  marked,  respect- 
ively, A,  B,  0,  D,  E,  F,  and  H,  but  neither  of  them  is,  in  any  way, 
attached  to  the  bill  of  expeptions,  nor  does  either  of  them  bear  any 
file  mark  of  any  court,  nor  are  they,  or  either  of  them,  referred  to 
in  the  pleadings,  or  verified,  or  even  alluded  to  in  any  return,  or 
•certificate,  of  the  clerk  of  the  common  pleas — in  a  word,  we  have 
nothing  whatever  from  which  we  can  properly  take  notice  that 
these  papers  are  the  same  papers  mentioned  in  the  bill  of  excep- 
tions. We  do  not  mean  to  say  that  it  is  indispensable  to  copy  into, 
or  actually  attach  to,  a  bill  of  exceptions,  every  paper  making  part 
of  it,  though  Hicks  t;.  Person,  19  Ohio,  446,  seems  to  require  this. 
412]  Such  a  description  may  be  given  of  an  exhibit  as  to  *  leave 
no  doubt  of  its  identity  when  found  among  the  papers ;  but,  on  the 
other  hand,  the  description  may  be  so  loose,  that  of  a  number  of 
papers  each  one  will  satisfy  it  just  as  well  as  any  other.  Thus,  ia 
the  present  case,  the  bill  states  that  "  the  defendants  gave  in  evi- 
dence the  record  of  the  judgment  in  Marion  county  hereto  attached, 
marked  A,''  but  no  such  record  is  attached,  or  marked  as  filed,  or 
mentioned  in  the  pleadings,  or  referred  to  in  any  return  or  certifi- 
<»te  of  the  clerk  of  the  court.  It  is  therefore  manifest,  that  any 
record  of  any  judgment  of  any  court  in  Marion  county,  and  be- 
tween any  parties,  satisfies  the  description  in  the  bill  of  exceptions, 
provided  it  is  marked  A.  The  same  thing  may  be  said  of  the  other 
exhibits.  Any  statement  of  Mr.  Finn,  marked  B ;  any  testimony 
of  G.  D.  Boalt,  marked  0;  any  record  from  Wood  county,  marked 
D ;  any  record  of  any  law-suit  in  Marion  county,  marked  B  ;  or 
/iny  record  of  any  chancery  case  in  that  county,  marked  F,  will 
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come  within  the  description  in  the  bill  of  exceptions;  and  one  just 
iks  well  as  another. 

In  Hicks  v.  Person,  above  cited,  the  exhibits,  which  it  was  in- 
tended should  form  parts  of  the  bill,  were  referred  to  just  as  in  the 
present  case,  and  were,  save  one,  among  the  papers  of  the  case  in 
-error ;  but  the  court  held  that  they  could  not  be  regarded  as  parts 
-of  the  bill. 

The  chief  justice,  delivering  the  opinion  of  the  court,  said  :  "Be- 
fore this  court  can  determine  whether  a  verdict  in  the  court  of  com- 
mon pleas  is  against  evidence,  we  must  have  not  a  part  only,  but 
the  whole  evidence  which  was  before  the  jury,  on  the  trial,  and 
this  must  be  brought  before  us  by  a  bill  of  exceptions,  made  part 
of  the  record.  I  say  made  part  of  the  record.  For  it  is  only  upon 
inspection  of  the  record  that  a  court  of  errors  acts.  All  the  evi- 
dence before  the  jury  must  be  embodied  in  or  made  part  of  the 
bill  of  exceptions.  It  will  not  do,  as  is  sometimes  attempted  to  be 
done,  to  refer  to  the  records  of  courts,  or  records  of  deeds,  an,  at- 
tempt to  make  them  parts  of  bills  of  exceptions.  It  will  not  do  to 
refer  •to  depositions  on  file  by  the  names  of  the  deponents,  [413 
or  by  artificial  marks  upon  the  depositions  themselves,  without 
something  beyond  this.  They  must  be  attache(i  to  or  made  part 
of  the  bill  of  exceptions,  so  that  when  a  record  of  the  case  shall  be 
made,  they  can  be  introduced  into  that  record  as  constituting  a 
part  of  the  case.  Such  preparation  of  bills  of  exceptions  may  be 
attended  with  much  labor  on  the  part  of  counsel,  and  with  much 
-expense  on  the  part  of  clients,  and  probably  the  labor  and  expense 
will  be  avoided,  except  where  there  is  palpable  ground  for  the 
belief  that  wrong  and  injustice  have  been  done.  This  strictness  is 
not  required  where  the  motion  for  a  new  trial  is  based  upon  an 
error  committed  by  the  court  in  the  progress  of  the  trial,  but  only 
where  the  complaint  is  that  the  verdict  was  against  evidence.  In 
such  case  we  must  have  all  the  evidence  before  us." 

So  in  Wells  v,  Martin  &  Co.,  decided  at  the  present  term,  we 
held  that  a  deposition  was  not  sufficiently  made  a  part  of  the  bill 
of  exceptions  by  a  reference  to  it  which  merely  stated  the  depo- 
nent's name. 

As  to  the  paper  marked  H,  which  purports  to  be  a  copy  of  a 
cognovit,  we  see  no  pretense  for  calling  it  a  part  of  the  bill.  The 
bill  simply  states  that  the  plaintiff  below  "gave  in  evidence  the 
cognovit  and  proof  of  notice,  and  rested."    What  cognovit?    The 

355 


Digitized  by  V:iOOQIC 


SUPREME  COURT  OP  OHIO. 


Busby  V,  Finn. 


»7  nothing  of  such  an  instxament,  and  the  bill  does  not 
by  even  an  artificial  mark,  or  speak  of  it  as  on  file,  or 
be,  or  say  who  were  the  parties  to  it  This  defect  in  the 
to  have  been  subsequently  discovered;  for,  after  the 
it  of  error  had  been  sued  out  and  was  pending  in  the 
ank,  Busby  &  Welsh,  at  October  term,  1851,  of  Huron 
leas,  procured  the  latter  court  to  make  the  following 

p  term,  1851— to  wit,  October  24,  1851. 
psit.  John  R.  Pinn,  trustee  of  the  late  stockholders  of 
>f  Norwalk,  r.  George  H.  Busby  and  Madison  W,  Welsh^ 
luron  common  pleas.  Judgment  rendered  at  the  March 
1849,  and  taken  to  the  supreme  court  on  error,  and  re- 
decision  in  the  court  in  bank." 

tion  to  the  court,  and  it  appearing  that  this  court,  in< 
e  bill  of  exceptions  in  said  case,  intended  to  make  tho 
led  in  said  case  described  in  the  declaration,  and  now 
among  the  papers  in  the  same,  and  marked  H,  a  part 
of  exceptions  at  the  time  the  said  bill  of  exceptions  was 
allowed.  It  is  therefore  ordered  that  said  cognovit  be 
de  a  part  of  said  bill  of  exceptions  in  the  above  entitled 
hat  this  order  be  entered  as  of  the  said  March  term,  a.  d. 
is  court,  and  certified  to  the  court  in  bank  as  a  part  of 
exceptions." 

certainly  a  curiosity  in  the  history  of  judicial  proceed- 
statute  requires  a  bill  of  exceptions  to  be  signed  and 
)e  term  at  which  the  exception  is  taken,  and  it  can  not 
«rward.  43  Ohio  L.  80 ;  Hicks  v.  Person,  19  Ohio,  426. 
plan  here  attempted  is  permissible,  signing  and  sealing 
ssary,  and  a  mere  journal  entry  will  answer  for  a  bill 
ns,  and  instead  of  the  bill  being  perfected  at  the  term 
he  exception  is  taken,  as  is  required  by  the  statute,  it 
npleted  at  any  subsequent  term,  even  after  the  original 
in  the  court  of  errors,  by  a  nunc  pro  tunc  order.,  and  that 
[ifferent  judges  from  those  who  signed  and  sealed  the 
a  proceeding  is  wholly  unauthorized  and  the  order  in 
a  nullity.  And  here  we  may  remark,  as  showing  how 
itly  the  order  was  granted,  that  it  speaks  of  the  cognovit 
iment  "  described  in  the  declaration,"  when  in  truth  the 
makes  no  mention  whatever  of  it. 
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It  18  clear,  then,  that  we  can  not  look  at  the  paper  marked  H, 
and  consequently  we  have  nothing  before  as  to  show  the  contents 
of  the  cognovit  mentioned  in  the  hill  of  exceptions.  In  other 
"words,  we  have  not  all  the  evidence  given  on  the  trial  in  the  com- 
mon pleas,  if,  indeed,  we  have  any  of  it,  in  a  *form  tliat  we  [415 
<3an  notice  it.  And  here  it  is  to  "be  observed  that  the  cognovit  was 
^  very  material  piece  of  testimony ;  for  upon  it,  wh.h  proof  of  no- 
tice, the  plaintiff  below  rested  in  chief,  and  no  question  appears  to 
have  been  ihade  but  that  he  had  thereby  established,  prima  facie,  a 
tight  to  recover. 

The  errors  assigned  amount  in  substance  to  this  only,  that  the 
-finding  of  the  court  was  against  the  evidence.  But  as  the  evidence 
is  not  properly  before  us  we  can  not  say  that  the  finding  was  erro- 
neous. 

We  may  add,  however,  that  if  the  exhibits  in  question  were  all 
fltrfficiently  made  parts  of  the  bill  of  exceptions,  we  should  yet  af- 
firm the  judgment  of  the  common  pleas.  For  we  are  unanimously 
of  opinion  that  the  claim  upon  which  it  was  rendered  was  not  void. 

It  is,  perhaps,  unnecessary  for  us  to  give,  in  detail,  the  reasons 
that  bring  us  to  this  conclusion.  There  is  not,  so  far  as  we  see,  a 
<5ontroverted  question  of  law  in  the  case,  and  it  can  seldom  be  of 
tise  to  report  decisions  upon  mere  questions  of  fact,  which,  however 
interesting  to  the  parties,  are  of  no  moment  to  the  public,  and  fur- 
nish no  precedents  to  the  courts  or  the  bar.  That  the  bank  of 
Norwalk  was  restricted  by  its  charter  to  six  per  cent,  per  annum, 
in  advance,  upon  its  loans ;  that  any  contract  upon  which  it  know- 
ingly took  interest  at  a  greater  rate  was  void ;  that  it  had  no  right 
to  take  interest  under  the  name  of  attorney's  fees  for  collection  ; 
that  a  mistake  of  law  upon  its  part  would  not  exempt  it  from  the 
consequences  of  a  taking  of  illegal  interest,  are  propositions  that 
can  not  be,  and  are  not,  gainsaid.  On  the  other  hand,  it  will  not 
be  pretended  that  an  error  in  calculation,  an  accidental  omission  of 
•credit,  or  a  transfer,  by  mistake,  of  an  item  from  one  account  to 
another,  will  make  a  security  usurious  and  void,  there  being  no  in- 
tent to  exact  or  take  unlawful  interest.  And  it  is  equally  well  set- 
tled that  a  contract  Untainted  by  usury  when  made,  will  not  be- 
come void  by  a  subsequent  receipt  of  usurious  interest  upon  it. 
^*  There  are  two  cardinal  Tules  in  the  doctrine  of  usuty,"  (said  Mr. 
Justice  Thompson,  Nichols  v.  Pearson,  7  Pet.  109),  "which  we 
think  must  be  regarded  tfs  the  common  ^plsiee  to  which  all    [416 
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ation  upon  the  subject  should  be  referred, 
[istitute  usury  there  must  be  a  loan  in  con- 
Lies  ;  and  the  second,  that  a  contract,  which^ 
iffocted  by  usury,  can  never  be  invalidated 
irious  transaction.'' 

ier  consideration,  it  is  not  pretended  thattho 
B  bank  was  tainted  by  usury.  The  material 
mber  1,  1836,  one  Alvin  C.  Priest  procured 
B  by  himself,  and  Welsh,  Bowen,  and  Busby, 
liable  at  six  months,  to  be  discounted  by  tho 
ks  made  to  reserve  interest  at  a  greater  rato 
r  annum.  Indeed,  owing  to  a  mistake,  leea 
jerved.  In  January,  1837,  he  executed  two 
i  in  Marion,  and  the  other  of  land  in  Wood 
as  trustee  for  the  bank  and  his  said  sureties, 
}aid  note,  and  of  another  note  for  $300  due 
^ood  county  mortgage  was  also  conditioned 
11  costs  and  charges  of  what  nature  soever  to 
be  subjected  in  collecting  said  debts."  The 
,  1837,  and  was  not  paid,  but  Shortly  after-^ 
)me  payments  upon  it.  In  September  fol- 
tt  the  hands  of  Boalt,  a  lawyer,  for  collection. 
:)nth  he  took,  as  a  collateral  security.  Priest's? 
This  sum  consisted  of  the  balance  then 

I  said  $8,000  note,  together  with  >3.20,  a  bal- 
;  due  by  Priest,  and  $137.80,  being  two  and 
key's  fees  for  collection.  In  computing  the 
^,  several  errors  in  the  calculation  of  interest 
resulting  in  an  excess  of  $1.72  in  favor  of  the 

)8,  judgment  was  entered  on  this  cognovit, 
m.  Busby,  and  Welsh,  gave  their  cognovit,  a» 
mt  of  the  judgment,  upon  which  latter  cog- 
was  entered  against  them,  *May  21,  1838. 
B,  Boalt  filed  a  bill  of  foreclosure  on  the 
ige,  and  in  September  following  obtained  a 
(2,922  were  subsequently  made.    On  April 

II  of  foreclosure  on  the  Wood  county  mort- 

'  sets  forth  the  judgment  of  February  26^ 
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1838,  against  Priest,  for  $5,798.52,  and  that  this  sum  « inch 
sum  of  $137.80,  due  the  said  Boalt  for  prosecating  said  cloi 
for  which  said  bank  is  liable  to  said  Boalt,  the  same  be 
amount  agreed  on  between  said  Priest  and  Boalt,  and  taxe 
usual  rate  of  two  and  one-half  per  cent,  on  the  amount  di 
said  Priest  to  said  bank,  for  which  amount  the  said  bank  nc 
the  cognovit  of  the  indorsers  to  be  entered  at  the  next  ten 
Marion  common  pleas." 

*'  That  this  mortgage  was  dated  January  11,  1837,  and  \i 
ditioned  that  Priest  should  pay  the  bank  said  $8,000  note,  i 
sum  of  $300,  and  should  pay  all  costs  and  charges  of  proe 
and  keep  said  securities  harmless  in  the  premises.''  And  i 
ther  charged  in  the  bill  "  that  the  mortgage  had  become  abi 
<*  that  there  remained  due  the  complainant  the  several  sun 
set  forth,  with  interest  and  costs  aforesaid,  and  that  said  b 
been  obliged  to,  and  has  incurred  charges  for  collection,  in 
above  set  forth,  and  agreed  as  aforesaid  to  be  paid  by 
Priest  in  and  by  the  condition  of  said  mortgage,  and  fixe 
count  as  aforesaid,  and  included  in  said  judgment."  '<  T1 
land  was  conveyed  to  said  Boalt  in  trust  for  the  benefit 
bank,  and  the  said  Welsh,  Busby,  and  Bowen,  for  their  [inde 
individaally  against  said  debt."  Priest,  Welsh,  Busby,  anc 
are  made  parties,  "  and  full  and  explicit  answers  to  all  and  i 
the  premises  "  prayed  for. 

Answers  of  Priest  and  wife,  Welsh,  Busby,  and  Bowen  w 
June  25th,  1838  (on  oath,  except  Bowen's),  and  they  adni 
say  it  is  true  that  said  Priest  is  indebted  to  the  bank  in  1 
of  $5,798.52,  debt  and  damages,  together  with  costs  of  sa 
at  $7.12,  now  in  judgment  in  *the  common  pleas  of  Mario 
county,  for  which  the  said  Boalt  has  a  lien  on  the  mortgage 
ises  described  in  the  bill,  together  with  interest." 

At  the  October  term  of  the  Wood  common  pleas  (Octc 
the  cause  was  referred  to  Purdy,  as  special  master,  who. 
other  things,  reported,  first,  that  the  mortgages  were  8 
given  by  Priest  and  wife,  as  set  forth  in  the  bill  of  compl 
and  that  there  was  due  to  complainants  on  this  judgment, 
by  their  mortgage  as  set  forth  in  the  bill,  the  sum  of  $i 
damages,  and  $8.50,  costs,  and  interest  from  the  26th  day  o 
ary,  1838,  subject  to  be  reduced  by  any  sum  paid  on  said  ji 
at  law  in  Marion  common  pleas.    This  report  was  confirme 
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same  term,  finding  dae  to  the  bank,  inclading  interest  and  ooBts  on 
the  judgment  in  Marion  connty,  the  sam  of  $6,029.26.  A  decretal 
order  was  accordingly  issued,  the  premises  mortgaged  offered  for 
sale  on  the  26th  of  February,  1839,  appraised  at  $2,000,  aad  bid  in 
by  Bowen,  Busby,  and  Wekh  for  $1,334.  Sale  confirmed  March 
28,  1839,  in  Wood  common  pleas. 

Of  the  proceeds  of  the  sale  ($1,334),  $910.98  were  absorbed  by 
prior  liens  and  costs,  leaving  $423.02  to  be  applied  to  the  claim  of 
the  bank,  for  which  Boalt,  on  behalf  of  the  bank,  but  without  re- 
ceiving the  money,  gave  Busby  a  receipt,  which  was  used  in  mak- 
ing payment  to  the  master.    In  both  the  Marion  and  Wood  county 
decrees,  the  amounts  found  due  include  the  alleged  usurioos  items, 
and  the  amounts  are  found  to  be  due  by  Bowen,  Busby,  and  Welsh, 
as  well  as  by  Priest.    On  April  21,  1839,  a  settlement  was  made 
between  Boalt,  as  attorney  as  aforesaid,  and  said  sureties,  and  they 
gave  their  note  at  six  months  for  $2,883.56,  the  amount  computed 
to  be  due  at  the  date  of  said  settlement,  and  paid  the  interest  for 
the  time  the  note  had  to  run.     This  note  was  renewed  six  times, 
until  July  15,  1842,  when  Bowen  individually  assumed  one-third 
of  it,  for  a  portion  of  which  he  procured  a  discount,  which,  after 
aeveral  renewals,  was  finally  paid  January  15,  1844.    On  the  same 
419]    15th  of  July,  *Busby  and  Welsh,  with   Rouse  as    their 
surety,  made  their  note  for  the  other  two-thirds,  which  was  dis- 
counted by  the  bank,  and  several  times  renewed,  until  April  13, 
1843,  when  the  note  on  which  the  suit  was  brought  was  made  and 
discounted. 

At  March  term,  1845,  of  Marion  common  pleas,  the  judgment 
against  Bowen,  Busby,  and  Welsh,  was  set  aside,  and  upon  a  trial 
subsequently  had,  a  verdict  and  judgment  were  rendered  for  the 
defendants,  which  was  affirmed  on  error  in  the  supreme  court. 

It  appears  from  Boalt's  testimony,  that  his  fees  aforesaid,  were 
paid  in  April,  1839,  four  years  before  the  note  in  question  was  given. 
There  is  also  reason  to  believe  that  in  the  settlement  of  1839,  there 
was  an  omission  to  credit  Priest  with  $75  previously  paid  by  him,  but 
there  is  no  reason  to  suppose  that  the  omission  was  designed,  or  was 
anything  but  an  accident.  It  is  also  shown  that  the  bank  had 
adopted  a  rule  in  the  following  words : 

''  Where  expenses  are  incurred  by  the  bank,  from  the  non-pay- 
ment of  debts,  either  in  attorney's  fees,  or  otherwise,  no  person 
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^hose  name  appears  on  such  paper,  will  be  entitled  to  credit  until 
such  expenses  are  adjasted.  Debts  placed  in  the  hands  of  an  attor- 
ney for  collection  will  not  be  withdrawn  until  his  charges  are 
paid ;''  bat  there  is  nothing  to  show  that  this  rule  was  nsed  to  ex- 
act the  fees  in  question.  And  it  is  clearly  proved  that  the  fees  all 
went  to  Boalt.  "So  part  of  them  was  reserved  by  the  bank — ^nor 
is  there  any  reason  to  believe  that  any  of  the  transactions  between 
the  parties  was  a  shift  or  device  to  obtain  nsnrious  interest.  How, 
then,  stands  the  case?  Certain  errors  and  omissions  occurred  in 
the  calculations,  but  being  accidental  they  did  not  taint  the  security 
with  usury — ^and  as  to  the  $75  credit  that  was  omitted,  the  money 
was  paid  long  before  the  note  in  question  was  given.  To  have  ob- 
tained the  benefit  of  that  credit,  it  was  necessary  for  the  defend- 
oints,  by  a  notice  attached  to  their  plea,  to  set  up  the  &ct  as  show- 
ing a  partial  want  of  ^consideration.  Not  having  done  so,  [420 
they  lost  the  opportunity  to  make  the  deduction. 

As  to  the  alleged  compounding  of  interest,  by  means  of  the  rests 
made  at  the  several  settlements,  we  find  nothing  illegal  in  it.  The 
debt  was  overdue  when  the  settlements  were  made,  and  we  are  not 
4tware  of  any  law  that  prevents  a  creditor  and  debtor,  by  mutual 
4igreement,  from  turning  interest  that  has  accrued  and  become  due 
into  principal. 

This  leaves  nothing  to  be  considered  but  the  attorney's  fees. 
.Now,  although  the  bank  had  no  right  to  exact  these  fees,  yet  there 
was  nothing  immoral  in  Priest  or  his  sureties  agreeing  to  pay  them, 
especially  as  Boalt,  who  was  to  receive  them,  had,  by  taking  the 
mortgages  to  secure  the  bank  and  indemnify  the  sureties,  undertaken 
.a  duty  for  the  immediate  benefit  and  protection  of  the  sureties,  and 
which  involved  him  in  both  labor  and  expense. 

The  amount  of  the  fees  was  agreed  upon  by  Priest  and  Boalt,  and 
ihe  former  confessed  judgment  for  an  amount  which  included  them. 
That  judgment  has  never  been  set  aside,  and  it  is  perfectly  clear 
that  Priest  can  not  collaterally,  if  at  all,  assail  it.  It  estops  him  to 
•deny  that  he  did  not,  at  the  date  of  the  judgment,  owe  that  amount. 
In  Bearce  i;.  Barston,  9  Mass.  48,  it  was  held  that  "  where  the  party 
liable  upon  a  usurious  contract  will  not  avail  himself  of  the  rem- 
edy provided  by  the  statute  for  the  purpose  of  avoiding  it ;  where 
he  voluntarily  discharges  it,  or  suffers  a  judgment  to  be  recovwed 
upon  it,  or  makes  it  the  consideration  of  a  contract  entirely  new,  as 
being  with  a  third  person  not  a  party  to  the  original  contract,  or  to 
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i  or  reserved  npon  it,  or  as  combining 
tions,  and  not  being  a  contrivance  to  e^ 

provision  no  longer  applies.  Money 
•act  is  not  to  be  recovered  back  ;  a  jud^ 
*act  is  not  for  that  objection  to  be  avoids 
uderation  for  another  contract,  it  is  noil 
isideration." 

apply  these  principles  to  the  case  at 
the  fees,  and  confessed  a  judgment  in( 
flerwards  gave  their  cognovit  for  the  a 
?he  calculation  indorsed  on  the  cognovit 
red  that  the  fees  were  included.  They 
Bs  which  were  renewed  from  time  to  tij 
mtil  the  note  in  question  was  finally  giv 
fig  due.  When  this  note  was  given  i 
on  their  cognovit  was  in  fall  force,  and  t 
>ed  by  it  to  deny,  at  least  in  a  collaterf 
lie.    Under  these  circumstances  it  would 

far  to  say,  that  although  that  judgme 
Bide,  yet  as  the  judgment  against  Prie 
[ers  of  the  note  in  question  can  not  h 
►efore  the  rendition  of  the  latter  judgmi 
ivever,  for  us  to  so  decide;  for  we  find 
Priest,  and  as  there  was  nothing  immori 
as  they  had  been  well  earned  by  £oalt, 
»rved  by  the  bauk,  and  as  the  transact] 
i  illegal  interest,  we  see  no  right  of  th 
lain. 

other  view  of  the  case  that  is  equally  con 
Boalt  were  for  the  benefit  of  the  bani 
them  Boalt  was  made  a  trustee  for  all  tt 
nty  mortgage  provided  for  the  paymei 
in  error  accepted  the  benefit  of  this  tr 
r  oath  to  the  Wood  county  bill,  they  adn 
1  that  they  were  bound  for  them.  The 
ley  made  no  exception  to  the  report, 
ordingly,  and  they,  with  Bowen,  the 
ini  sold  under  it  and  paid  to  the  mast 
)  paid  to  the  bank  by  a  receipt  which 
thout  having  paid  the  money,  thus  depri 
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of  the  security  of  the  land,  and  leaving  ^their  own  personal  [423 
liability  to  the  bank  in  lieu  of  it.  In  a  word,  the  foreclosure  of  the 
Wood  county  mortgage  resulted  to  their  benefit  alone.  Now  it 
seems  to  us  clear  that,  having  thus  availed  themselves  of  the  trust 
created  in  their  favor,  they  can  not  be  permitted  to  gainsay  the  leg- 
ality of  the  objects  of  that  trust.  It  is  well  settled  that  if  a  debtor 
make  an  assignment  to  pay  debts,  some  of  which  are  usurious,  no 
creditor  or  beneficiary  of  the  trust,  who  comes  in  under  it,  can  ob- 
ject to  the  payment  of  such  usurious  debts.  So  it  was  expressly 
ruled  in  Pratt  v.  Adams,  7  Paige,  615,  and  in  Green  t;.  Morse,  4 
Barb.  332,  and  such  is  undoubtedly  the  law. 

In  no  aspect  in  which  we  can  view  the  case  did  the  common  pleaa 
err,  and  its  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


John  Turner  t7.  The  State  of  Ohio. 

Upon  the  trial  of  an  Indictment  for  robbery,  under  the  15th  section  of  the 
crimee  act,  by  putting  in  fear  the  prosecuting  witness,  it  is  not  necessary 
to  show  that  the  property  taken  was  actually  severed  from  his  person.  It 
is  enough  if  the  property  was  in  his  presence  and  under  his  immediate  con- 
trol, and  he  laboring  under  such  fear,  the  property  was  taken  by  the  ac- 
cused with  intent  to  steal  or  rob. 

The  terms  "  personal  property,"  used  in  the  act,  are  sufficiently  comprehensive 
to  include  bank  notes  and  other  choses  in  action. 

IVliere  the  indictment  avers  an  actual  stealing  of  bank  notes,  the  intent  to 
steal  named  in  the  statute,  is  necessarily  included  as  well  as  the  knowledge 
that  they  were  such. 

In  such  case,  if  the  indictment  contains  a  particular  description  of  the  bank 
notes  taken,  but  erroneously  averring  them  to  be  "  money,  good  and  chat- 
tels," these  words  may  be  rejected  as  surplusage,  and  the  count  will  be  good. 

Error  to  the  district  court  in  Jefferson  county.  The  case  ap* 
pears  in  the  opinion  of  the  court. 

Moody,  for  plaintiff  in  error :  (Jnited  States  i;.  Wilterberger,  5 
Wheat.  76 ;  Archb.  Orim.  PL  313 ;  Rex  v.  Thompson,  1  Mood.  0. 
C.  78;  Rex  v.  Hamilton,  *8  Car.  &  P.  49 ;  Archb.  Orim.  P.  [433 
61;  Id-  208;  Id.  306;  2  Hale's  PL  C.  182-3;  Stewart  v.  Common- 
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ivealth,  4  Serg.  &  B.  Id4 ;  Bex  t;.  Fry,  Bossel  &  By., 
Mood.  C.  C.  466. 

JPugh,  attorney -general,  for  the  state. 


^/  ,  Eannby,  J.    At  the  June  term,  1862,  of  the  conrl 

j-.  pleas  for  Jefferson  county,  the  plaintiff  in  error  was  in 

i  And  convicted  of  the  crime  of  robbery,  and  sentenced 

:»'  itentiary  for  the  term  of  five  years.      This  6enten< 

*'l'  moved  by  writ  of  error,  to  the  district  court  sitting 

v"  -county,  was  affirmed;  and  the  present  writ  is  proeecut 

;"  the  judgment  of  the  latter  court,  as  well  as  the  judgn 

;.     "        by  it.     The  errors  assigned  relate  to  the  action  of  the 

:v  the  trial,  in  the  admission  of  testimony  objected  to,  ai 

>:  tions  given  to  the  jury;  and  to  the  sufficiency  of  th( 

i  j^    "  By  the  bill  of  exceptions,  it  appears  that  the  state  g 

y  }.  tending  to  prove  that  the  prisoner,  in  the  night  time 

dwelling-house  of  Bobert  Morton,  named  in  the  indict 

'  with  a  bowie-knife  and  sledge-hammer,  there  being  in 

the  time,  said  Morton,  his  wife,  and  a  daughter,  and  t 

kill  them,  and  put  said  Morton  in  great  bodily  fear  ai 

bis  life.     The  prisoner  then  demanded  his  money,  and 

to  get  up  and  light  a  candle  and  get  it.     The  prosec 

wife  then  went  to  a  secretary  in  the  same  room,  and  1 

from  a  drawer  the  two  bank  bills  named  in  the  first 

indictment,  and,  while  in  the  act  of  handing  them  to 

they  were  snatched  by  the  prisoner  and  put  in  his 

then  proceeded  to  rifle  the  drawers  of  the  secretary  an 

from  between  fifty  and  sixty  dollars  in  bank  bills  and 

parted.     This  evidence  was  objected  to  upon  thegroui 

not  tend  to  show  a  taking  from  the  person  of  Bobert 

,  the  objection  was  overruled  and  the  testimony  adc 

-court  were  then  requested,  by  the  prisoner's  counsel,  t 

jury  that,  under  the  Ohio  statute,  defining  robbery,  it 

424]    *that  the  state  should  prove  an  actual  several 

person,  of  the  property  described  in  the  indictment,  ai 

can  be  no  constructive  taking  from  the  person.     Th< 

this  in  charge  as  the  law,  with  this  qualification  :  "  In 

Bummate  the  offense,  it  is  not  necessary  that  the  proper 

actually  taken  from  the  person  of  Bobert  Morton,  tb 

named  in  the  indictment.    It  is  enough  if  the  propert 
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presence  and  nnder  his  immediate  control,  and  he  was-  pnt  in  fear 
by  the  defendant,  and  while  the  propecty  was  so  in.  his  presence, 
and  nnder  his  immediate  control,  and  he  laboring  nnder  sach  fear, 
the  property  was  taken  by  the  defendant."  It  is  evident  the  ad- 
mission of  the  testimony  and  the  charge  raise  the  same  question ; 
and  it  is  this:  ''Is  an  actnal  severance  from  the  person,  of  the 
property  taken  by  violence  or  putting  in  fear,  an  indispensable  in- 
gredient in  the  crime  of  robbery,  as  defined  by  our  statute?  The 
statute  is  in  these  words :  "  If  any  person  shall  forcibly  and  by  vi- 
olence, or  by  putting  in  fear,  take  from  the  person  of  another  any 
money  or  personal  property  of  any  value  whatsoever,  with  intent 
to  steal  or  rob,  every  person  so  offending  shall  be  deemed  guilty  of 
robbery,  etc."  It  is  conceded  that  the  circumstances  proved  would 
have  constituted  robbery  at  the  common  law ;  but  it  is  insisted  that, 
our  statute  must  receive  a  narrower  construction,  and  that  an  actual 
taking  from  the  person  must  be  proved,  to  come  within  its  provis- 
ions. And  this  argument  is  based  upon  the  long  established  rule, 
that  penal  statutes  are  to  be  construed  strictly,  and  can  not  be  ex- 
tended beyond  the  terms  used,  to  cover  cases  falling  within  their 
spirit,  and  of  equal  atrocity.  While  this  rule  is  recognized  as  well 
established  and  entirely  sound  in  principle,  we  are  not  at  liberty  to 
disregard  another  equally  well  settled ;  that  words  are  to  be  under- 
stood in  the  sense  in  which  they  are  used.  K  legal  words  are 
used,  we  are  to  understand  them  in  the  recognized  legal  sense ;  and 
80  of  terms  of  art  or  science ;  the  object  of  all  construction  being 
to  arrive  at  the  intention  of  the  legislature.  In  penal  statutes,  we 
are  not  at  liberty  to  depart  from  the  *words  employed ;  but  [425- 
we  are  bound  to  ascertain  the  fair  meai^ing  of  those  words,  in  view 
of  the  sense  in  which  they  are  used. 

On  recurring  to  the  common  law  definition  of  this  crime  as  laid 
down  in  Hale,  Hawkins,  and  Blackstone,  works  of  acknowledged 
authority,  we  find  the  legislature  have  incorporated  it  almost 
literally  into  the  statute.  What  is  the  irresistible  implication? 
Plainly  that  they  were  used  in  the  legal  sense,  and  with  the  set- 
tled construction  placed  upon  them.  What  this  construction  was 
is  not  doubted,  and  is  thus  stated  by  Justice  Blackstone:  "And  so 
it  is,  whether  the  taking  be  strictly  from  the  person  of  another  or 
in  his  presence  only ;  as,  where  a  robber,  by  menaces  and  violence, 
puts  a  man  in  fear,  and  drives  away  his  sheep  or  his  cattle  before 
his  &ce."    4  Com.  243.    That  this  arose  from  the  construction  of 
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the  words,  and  not  as  a  part  of  the  definition  of  the  crime,  appears 
from  the  opinion  of  Lord  Mansfield,  in  Donelly's  case,  1  Leach, 
229 ;  S.  C,  2  East  P.  C.  715,  where  it  is  said:  "The  trae  nature 
and  original  definition  of  robbery  was  a  felonious  taking  of  prop- 
-erty  from  the  person  of  another  by  force,  in  which  there  were 
.three  things  to  be  observed — ^first,  that  it  must  be  done  feloniously, 
which  went  to  the  intent  of  the  taker ;  secondly,  that  it  must  be 
taken  from  the  person  of  another  ]  thirdly,  that  it  mnst  be  taken 
by  force.  That  all  the  rest  that  was  to  be  found  in  the  books  on 
this  subject  formed  no  part  of  the  definition  of  the  ofibnse,  but 
p  v:  arose  from  legal  construction,  in  order  to  prevent  an  evasion  of  the 

feV  ,  law."  As,  "if  the  owner  threw  down  his  money,  or  had  it  not 
1^/  .  about  his  person  at  the  time,  though  it  were  in  his  presence;  these, 
il^  V  by  construction,  have  been  holden  to  be  equivalent  to  an  actual 

?!'' ■  '  ,       taking  from  the  person." 

I'  It  thus  appears  that  the  well  settled  legal  meaning  of  the  words, 

JCV  \  ^  at  the  time  they  were  taken  from  the  common  law  and  carried  into 
^*;  the  statute,  were  exactly  as  comprehensive  as  that  put  upon  them 

by  the  court  below ;  and  we  are  of  opinion  it  would  be  doing  vio- 
lence to  the  words,  as  well  as  the  obvious  intention  of  the  legisla- 
436]    ture,  to  give  them  a  more  •restricted  application,  while  it 
'f-.  would  render  the  statute  entirely  impotent  for  the  punishment  of 

the  greatest  offenders. 
1*  It  is  unnecessary  to  consider  any  but  the  objections  made  to  the 

^rst  count  of  the  indictment.    If  that  is  good,  it  is  clearly  sufficient 
^'^  to  sustain  the  judgment.    The  first  exception  taken  to  this  count 

;  is  that  the  bank  notes  alleged  to  be  taken  are  not  goods,  chattels, 

or  property  having  intrinsic  value,  and  that  this  section  of  the 
',  statute  does  not  include  them  as  subjects  of  robbery.    The  words 

\\  of  the  statute  are  "money  or  personal  property  of  any  value." 

That  bank  notes  are  not  money  is  certain ;  but  we  think  they  are 
included,  as  well  as  other  choses  in  action,  in  the  general  terms 
"personal  property."  All  property  is  divided  into  real  and  per- 
sonal, 2  Black.  Com.  16;  and  personal  property  is  divided  into 
^  property  in  possession  and  property  in  action,  2  Id.  388,  "  or  such 

^  where  a  man  hath  not  the  occupation,  but  merely  a  bare  right  to 

occupy  the  thing  in  question,  the  possession  whereof  may  however 
be  recovered  by  a  suit  or  action  at  law ;  from  whence  the  thing  so 
,  *  .recoverable  is  called  a  thing,  or  chose  in  action. 

:  But  this  conclusion  is  rendered  entirely  decisive  when  the  sec* 
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tioD  is  read  in  connection  with  the  19th  section  of  the  same  act, 
which  provides,  "  That  if  any  person  shall  steal  or  maliciously  and 
feloniously  destroy  any  bank  bill  or  bills,  or  promissory  note  or 
notes,  bill  of  exchange,  order,  receipt,  warrant,  draft,  check,  01: 
bond  given  for  the  payment  of  money,  or  receipt  acknowledging 
the  receipt  of  money,  or  any  other  property ^  of  the  value  of  thirty- 
^ve  dollars  or  upward,  knowing  them  to  be  such,"  etc.,  "  such  per- 
son shall  be  deemed  guilty  of,"  etc.     Swan's  Stat.  233. 

Now,  as  we  have  no  commo  law  offenses,  the  conclusion  is  irre- 
sistible that  the  legislature,  wnen  it  used  the  woi*d  "  steal,"  in  the 
section  punishing  robbery,  referred  to  stealing  as  defined  by  the 
same  act ;  and  that,  as  we  have  seen,  included  bank  bills  and  other 
choses  in  action. 

*lfc  is  next  objected  that  the  indictment  does  not  aver  an  [437 
intent  to  steal  the  bank  notes,  or  that  the  accused  knew  their  char- 
acter. It  is  true  the  count  does  not  contain  these  averments ;  but 
it  describes  the  property  in  the  language  of  the  section  on  which  it 
was  founded,  and  avers  the  notes  to  have  been  actually  stolen. 
We  are  of  opinion  this  is  sufficient,  and  that  the  actual  stealing 
necessarily  includes  all  the  ingredients  to  make  it  such,  embracing 
the  intent  and  a  knowledge  of  the  character  of  the  property 
taken. 

Another  objection  is  taken  to  this  count — ^that  it  does  not  suffi- 
ciently aver  the  bank-bills  to  have  been  the  property  of  Robert 
Morton.  It  contains  a  full  description  of  the  bills,  and  avers  the 
value  of  each,  and  then  adds,  "  of  the  moneys,  goods,  and  chattels 
of  the  said  Bobert  Morton."  These  words,  it  must  be  admitted, 
were  inaccurately  used.  The  bank  bills  were  neither  moneys, 
goods,  nor  chattels.  But  it  was  impossible  that  this  inaccuracy 
should  mislead  or  prejudice  the  accused,  as  the  property  stolen  was 
fully  described,  and  the  state  was  confined  in  the  proof  of  such  de- 
scription. The  property  thus  described  was  called  by  a  wrong 
name,  but  it  did  not  in  the  least  make  uncertain  the  description 
already  given.  Nor  are  these  words  essential  to  the  indictment ; 
they  may  therefore  be  stricken  out  as  surplusage,  without  any  pre- 
judice whatever  to  the  count. 

When  this  is  stricken  out,  a  full  and  accurate  description  of  the 
property  stolen  will  remain,  and  a  sufficient  averment  that  it  be- 
longed to  Bobert  Morton. 

liet  the  judgment  be  affirmed.  Judgment  affirmed. 
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)  plaintiff  in  error  to  be  "imprisoned  in  , 
at  hard  labor  for  the  term  of  one  year, 
the  indictment ;  and,  after  the  tormina- 
lat  he  be  imprisoned  in  the  penitentiary 
•  the  ^further  period  of  one  year,  [42& 
aid  indictment." 

taken  on  the  trial  to  the  admission  and 
le  charge  to  the  jury,  and  the  overruling- 
kl  and  in  arrest,  and  various  errors  are 
But  two  need  be  referred  to. 
In  pronouncing  two  judgments  for  the 

n  sentencing  the  plaintiff  in  error  upon 
idictment,  upon  which  the  verdict  was^ 

error. 

for  the  state. 

ise  comes  into  this  court  on  a  writ  of 
J  of  Harrison  county.    The  plaintiff  in 

assault. and  stabbing,  alleged  to  have 
«  Carothers ;  he  was  found  guilty,  and 
^risonment  in  the  penitentiary.  Numer- 
oed  on  the  record ;  we  have  not  thought 
ut  one.    The  indictment  contained  ten 

assault  with  intent  to  murder,  others 
;ent  to  kill,  wound,  etc. 
le  trial,  had  placed  on  the  margin  of  the 
30unt,  the  numbers  one,  two,  and  so  on, 
the  second  count  in  the  indictment.  In 
»unt  was  numbered  one,  and  the  tenth 
)  made  the  eighth  and  ninth  counts  in 

and  eighth,  as  numbered  in  the  margin, 
let  as  follows:  ''That  the  defendant  is 

as  he  stands  charged  in  the  seventh  and 
Q  the  indictment,  and  not  guilty  on  the 

defendant  to  imprisonment  in  the  peni- 
nt  of  the  indictment,  for  one  ♦year,  [430 
th  count  of  the  indictment ;  the  latter 
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to  which  the  defendant  was  sentenced  on  the 
!>mmence  at  the  expiration  of  the  term  of  one 
\  defendant  was  sentenced  on  the  seventh  count. 
Dthing  technical  or  formal  in  the  finding  or  ver- 
he  charges  are  set  forth  in  technical  form  in  the 
lase  like  this,  where  the  jury  find  the  defendant 
the  charges,  and  not  guilty  of  others,  it  is  only 
ey  should  point  out  with  certainty  upon  what 
guilty,  and  of  what  they  acquit ;  if  they  do  this, 
bat  terms  of  indication  they  may  use.  It  was 
th  firom  the  record  itself  and  firom  the  affidavits 
it  the  jury  found  the  defendant  guilty  on  the 
h  counts  as  numbered  on  the  indictment,  which 
and  ninth  counts  of  the  indictment ;  and  these 
nts  on  which  the  defendant  coald  be  sentenced ; 
)n  all  the  other  counts.  The  court  sentenced  the 
seventh  and  eighth  counts  of  the  indictment ;  on 
ch  he  had  been  acquitted  by  the  verdict  of  the 
early  erroneous.  The  judgment  on  the  eighth 
tment,  which  was  the  seventh  count  as  marked, 
the  verdict ;  but  the  term  of  one  year's  impris- 
the  defendant  was  sentenced  on  that  count  was 
e  at  the  expiration  of  the  term  of  one  year  to 
int  was  sentenced  on  the  former  seventh  count, 
therefore,  not  severable,  and  will  have  to  be  re* 
knd  the  cause  remanded. 

Judgment  reversed. 
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an  officer  are  specifled  and  limited  in  their  character,  and 
uring  the  year,  an  annual  salary  prescribed  by  law,  as  the 
ill  be  payable  and  apportioned  with  reference  to  the  dutiea 
lot  to  the  lapse  of  time. 

D  court  being  a  distinct  tribunal  firom  the  late  supreme 
id  its  successor  only  as  to  pending  causes,  the  reporter  of 
;  the  successor  of  the  reporter  of  the  latter. 
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Application  for  a  mandamus,  to  William  D.  Morgan,  auditor  of 
etate,  to  require  the  payment  to  relator,  of  the  balance  of  his  salary 
ii8  reporter  for  the  late  supreme  court  in  bank  for  one  year. 

William  H.  Westy  attorney,  for  the  relator. 

G.  E,  Pugh,  attorney  general,  for  the  defendant 

Babtlst,  C.  J.  Where  the  duties  of  a  public  officer,  entitled  to 
an  annual  salary,  continue  through  the  entire  year,  the  salary  ac- 
crues and  becomes  payable  for  the  space  of  time  only  during  which 
the  duties  are  required  to  be  performed ;  and  a  repeal  of  the  law 
creating  the  office  before  the  expiration  of  the  year,  would  stop  the 
accruing  compensation  at  the  time  when  the  duties  of  the  office 


Bat  where  the  duties  of  an  officer,  entitled  to  an  annual  salary 
are  of  such  a  nature  that  all  his  duties  for  the  year  may  be  per- 
formed and  completed  within  less  time  than  the  year,  the  compen- 
sation for  the  entire  year  would  be  payable,  in  case  the  duties  re- 
quired by  law  for  the  year  are  performed,  although  the  office  might 
be  abolished  before  the  end  of  the  year ;  and,  in  such  cas6,  where 
there  is  only  a  partial  performance  before  the  abolishment  of  the 
office,  the  compensation  should  be  apportioned  to  the  duties  per- 
formed and  not  to  the  lapse  of  time. 

The  relator,  as  reporter  for  the  supreme  court  in  bank,  was  re- 
quired to  attend  the  sessions  of  the  court,  and  report  the  cases  de- 
cided. But  one  term  of  the  court  for  the  year  was  authorized,  and 
the  relator  attended  this  term  and  reported  *the  cases  de-  [433 
cided ;  and  &ithfnlly  performed  all  the  duties  required  of  him  for 
the  entire  year,  and  although  his  office  expired  by  the  operation  of 
the  constitution  of  1851,  before  the  end  of  the  year,  yet,  having  per- 
formed all  the  duties  required  of  him  by  law  for  the  year,  he  became 
entitled  to  the  annual  compensation. 

The  present  supreme  court  being  a  different  and  distinct  tribunal 
from  the  late  supreme  court  in  bank,  and  its  successor  only  as  to 
pending  causes,  the  reporter  of  the  former  did  not  succeed  to  the 

office  of  reporter  of  the  latter. 

The  writ  is  aUawedn 
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Logan  Branch  Bank,  ex  parte. 

ject,  of  course,  to  such  rules  as  may  have  received  judicial  sanction. 
£ut  this  law  authorizes  him  to  go  no  further.  He  can  render  no 
judgment  against  any  party,  and  is  powerless  to  enforce  any  judg- 
ment. He  has  not,  in  fact,  undertaken  to  pronounce  any  judgment, 
and  the  appellate  jurisdiction  of  this  court  only  extends  to  the 
judgments  or  decrees  of  an  inferior  court. 

The  original  jurisdiction  of  this  court  is  limited  by  the  consti- 
tution to  writs  of  quo  warranto,  mandamus,  habeas  corpus  and  pro- 
cedendo 'j  and  as  this  case  does  not  come  under  either  of  the  heads* 
of  original  jurisdiction,  it  must  be  entertained  under  our  appellate 
jurisdiction,  or  be  dismissed.  The  constitution  provides  that  the 
^supreme  court  may  have  "  such  appellate  jurisdiction  as  may  be 
provided  by  law."  And  it  is  claimed  that  the  law  has  provided  for 
this  appeal.  But  to  this  it  must  be  answered,  that  the  law  provided 
for  this  appellate  jurisdiction  must  not  be  in  disregard  of  the  other 
provisions  of  the  constitution.  Section  1,  article  4,  of  the  constitu- 
tion, provides  that  '^  the  judicial  power  of  the  state  shall  be  vested 
in  a  supreme  court,  in  districts  courts,  courts  of  common  pleas,  courts 
of  probate,  justices  of  the  peace,  *and  in  such  other  courts  [434 
inferior  to  the  supreme  court,  in  one  or  more  counties,  as  the  gen- 
eral assembly  may  from  time  to  time  establish. 

The  10th  section  of  the  same  article  provides  "  that  all  judges, 
other  than  those  provided  for  in  this  constitution,  shall  be  elected 
by  the  electors  of  the  judicial  district  for  which  they  may  be  created, 
but  not  for  a  longer  term  of  office  than  five  years." 

Thus  all  the  judicial  power  of  the  state  is  vested  in  the  courts 
designated  in  the  constitution,  and  in  such  courts  as  may  be  organ- 
ized under  the  first  section.  But  it  is  perfectly  clear  that,  upon 
the  creation  of  any  additional  court  by  the  legislature,  the  judicial  ^ 
officer  must  be  elected,  as  such,  by  the  electors  of  the  district  for 
which  such  court  is  created ;  and  it  is  not  within  the  competency 
of  the  legislature  to  clothe  with  judicial  power  any  officer  or  per- 
son not  elected  as  a  judge.  Inasmuch,  therefore,  as  the  auditor  of 
state  can  in  no  sense  be  considered  as  having  exercised  any  judi- 
cial function  in  the  premises,  and  as  we  have  no  idea  of  an  appeal, 
except  from  one  court  to  another,  this  proceeding  must  be  dismissed 

for  want  of  jurisdiction. 

Appeal  dismissed. 

Thubman,  J.,  did  not  sit  in  this  case. 
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The  notice  was  to  take  between  8  a.  m.  and  6  p. 
6ach  a  notice  there  is  no  safety  but  to  give  the  adv( 
I  fall  time.    The  party  giving  the  notice  had  a  righ 

own  time.  Having  extended  it  by  his  notice  to  6  o 
bound  to  have  the  witness  in  attendance  nntil  that  1 
examination. 

AdamSj  for  the  defendant,  submitted  the  cause  ^ 
mont. 

^I^HURMAN,  J.    Taylor's  Lessee  v,  Boyd  does  not 
plfldntifHs.    When  the  proceedings  therein  referred  tc 
practice  act  authorized  decrees  in  chancery  of  the  i 
[  to  be  examined,  and  reversed  or  affirmed,  upon  wri 

I  Chase,  1275,  sec.  95.    That  statute  has  long  since  1 

and  with  it  the  remedy  is  gone.  A  similar  statute 
authorized  the  case  cited  in  J.  J.  Marshall. 

In  Kern's  Adm'r  v.  Foster,  it  was  held  that  **a  wri 

I  is  not  the  mode  of  questioning  the  regularity  of  a  s 

I  of  confirmation  in  chancery.*'    After  stating  that  i 

^  from  such  an  order,  the  court  add :  '^  A  plain  method 

of  bringing  the  question  of  confirmation  and  the  reg 

sale  before  the  supreme  court  by  appeal,  we  are  n( 

recognize  the  additional  remedy  of  a  writ  of  certior 

proceeding  that,  if  not  wholly  unknown  to  chance 

farthest,  only  be  resorted  to  in  cases  where  there 

remedy."    Plaintiffs'  counsel  contends  that  this  is 

of  the  propriety  of  the  writ  where  there  is  no  other 

do  not  think  so.    It  is  a  mere  hypothesis.     The  cour 

writ  as  wholly  unknown  to  chancery ;  but,  out  of  i 

tion,  they  add  that,  even  if  known,  they  would  c 

where  there  was  no  other  remedy. 

A  court  of  law  does  not  sit  to  review  the  decisions 

equity,  nor  does  the  chancellor  sit  to  re-examine  th 

of  the  law  courts.    3  Ohio,  19.    And  although  in  t 

I  jurisdictions  are  vested  in  the  same  judges,  they  ar 

I  as  distinct  jurisdictions  as  though  they  were  exercise 

I  tribunals.    Sitting  as  a  court  of  law,  then,  we  can  i 

affirm  an  order  in  chancery;  from  which  it  follow 

present  writ  can  be  sustained,  it  must  be  regarded  as 

chancery.    Formerly,  in  England,  original  writs,  ev 


Digitized  by  VjOOQIC 


SUPEEMB  COUET 

Ohio  ex  rel.  Evans  v, 

were  issued  out  of  the  c< 
i  the  proper  law  court.  3 
d  the  writ  of  certiorari  sp 
)ut  not  for  this  reason  aloi 
to  bring  up  a  record  to  b< 
from  certain  inferior  coii 
1  Maddock  Ch.  12 ;  Id. 
wr  Die,  title  Certiorari ;  2 
ve  discovered  no  case  in  w 
iewing,  and  affirming  or  i 

be  remedy  admissible,  it  t 
It  suit.  For  it  has  been 
otrary  to  the  practice  in  I 
[lowed  before  the  final  dis] 
Herf  V.  Shulze,  10  Ohi( 
.  It  would  present  a  sti 
lestion  whether  a  district 
at  the  same  time,  the  lal 
between  the  parties.  Ai 
f,  before  it  was  given,  sucl 

animously  of  opinion  that 
consequently  the  cause  i 

stion  relative  to  the  depoe 
■j  feel  at  liberty  to  express 


OF  Ohio  on  relation  of 

DUDLBT. 

t  the  coanty  of  Noble,  passed  J 
he  present  constitution  of  the  i 

ON  in  the  nature  of  quo  n 
obate  judge  of  Morgan  a 


Digitized  by  VjOOQIC 


JANUAET  TEEM,  1853.  438,439 

Ohio  ex  rel.  Evans  v.  Dudley. 

^davit  and  moved  the  court  for  leave,  at  the  January  term,  the  at- 
torney general  filed  the  following  information : 

*"In  the  supreme  court  of  the  state  of  Ohio,  January  term,  [438 
in  the  year  one  thousand  eight  hundred  and  fifty-three. 

"  George  E.  Pugh,  attorney  general  of  the  state,  comes  here  into 
the  court,  in  the  city  of  Columbus,  this  seventeenth  day  of  Janu- 
ary,  in  the  year  one  thousand  eight  hundred  and  fifty -three,  and 
gives  the  court  to  understand  and  be  informed,  on  the  relation  of 
Ezra  E.  Evans,  that  the  office  of  probate  judge  for  the  county  of 
Morgan,  is  a  public  office  of  trust  and  profit,  according  to  the  con- 
«titution  and  laws  of  the  State  of  Ohio,  the  duties  whereof  are  to 
be  exercised  within  the  county  of  Morgan  aforesaid. 

"And  that  Gilman  Dudley,  for  the  space  of  ten  months,  now  last 
past,  and  more,  has  intruded  into  and  usurped  the  said  office,  and 
does  still  usurp  the  same,  at  Sarahsville,  in  the  county  of  Morgan 
aforesaid,  by  granting  letters  of  administration  upon  the  estates  of 
deceased  persons,  granting  letters  of  guardianship  of  the  persons 
And  estates  of  infants,  granting  licenses  of  marriage,  granting  writs 
•of  habeas  corpus  and  injunction,  and  performing  other  the  duties 
•of  a  probate  judge,  as  prescribed  in  the  constitution  and  laws  of 
the  state  aforesaid,  without  any  legal  warrant,  grant,  or  right  what- 
soever, to  the  damage  and  prejudice  of  the  State  of  Ohio,  and 
against  her  dignity. 

"  Whereupon  the  said  attorney  general  now  prays  the  advice  of 
the  court  in  the  premises,  and  due  process  of  law  against  the  said 
Gilman  Dudley  in  this  behalf  to  be  made.  And  that  he,  the  said 
Gilman  Dudley,  may  answer  to  the  State  of  Ohio,  upon  the  relation 
aforesaid,  by  what  warrant  he  claims  to  hold  the  said  office,  or  to 
exercise  the  powers,  perform  the  duties,  and  receive  the  fees  and 
emoluments  thereof" 

G.  E.  Pugh,  Attorney  General 

To  which  the  defendant  pleaded  that  "  he  was  not  guilty  of  the 
said  intrusion  and  usurpation  in  manner  and  form  as  *the  [439 
relator  hath  alleged  against  him,  etc.,"  and  the  cause  was  submitted 
upon  the  following  agreed  case : 

"  The  parties  submit  this  cause  to  the  court  under  the  pleadings, 
upon  the  following  agreed  facts :  Ezra  E.  Evans  is  the  probate 
judge  of  Morgan  county,  and  Gilman  Dudley  is  the  probate  judge 
of  Noble  county,  if  any  such  county  as  Noble  now  legally  exists. 
An  act  entitled  '  an  act  to  erect  the  county  of  Noble '  was  passed 
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qneetioii— Is  the  coanty  of  Noble,  at  this  time,  a  legally  organized 
and  existing  coanty  of  the  state?  If  it  is,  it  is  conceded  the  de* 
fendant  is  the  probate  jndge  thereof,  and  exercising  his  office  within 
it,  and  not  elsewhere ;  if  it  is  not,  he  is  assnming  to  act  within  the^ 
boundaries  of  the  coanty  of  Morgan,  and  is  gailty  of  the  intrusion 
and  asarpation  charged  upon  him. 

The  act  to  erect  the  coanty  of  Koble  was  passed  by  the  last  gen* 
eral  assembly  convened  under  the  constitution  of  1802,  on  the  11th 
day  of  March,  1851,  the  next  day  after  the  adoption,  by  the  con* 
yention,  of  the  constitution  now  in  force. 

It  is  expressly  admitted  by  the  counsel  for  the  relator  that  the 
legislature,  "  at  the  time  the  law  was  passed,  had  full  power  under 
the  old  constitution  to  enact  such  a  law ;  "  that  the  county  was  le- 
gally organized  under  it,  and  continued  to  exist  until  the  first  day 
of  September  of  that  year,  when  the  present  constitution  took 
effect.  But  they  insist  that  its  continued  existence  is  inconsistent 
with  the  provisions  of  that  instrument,  and,  *'  if  inconsistent  with 
it,  like  all  such  laws  previously  existing,  it  ceased  to  be  a  law  on 
the  first  day  of  September,  a.  d.  1851,  and  the  legal  existence  of 
the  county  ceased  at  the  same  time ;  and,  as  a  consequence,  for 
the  want  of  a  legal  existence  of  the  county,  the  defendant,  by 
.  *virtae  of  his  election  to  the  office  of  probate  judge,  can  not  [441 
lawfully  exercise  the  office,  the  territory  embraced  within  the 
county,  by  legal  operation,  having  fallen  back  to  the  original  coun- 
ties fix>m  which  it  was  taken."  In  short,  their  position  is  that  the 
law  erecting  the  county  is  inconsistent  with  the  present  constitu* 
tion,  and  was  repealed  by  it  when  it  took  effect.  If  such  inconsis- 
tency is  found  to  exist,  after  a  fair  and  honest  eflbrt  to  reconcile 
them,  it  can  not  be  doubtful  which  mu^it  give  way,  and  the  conclu- 
sion contended  for  by  the  relator  would  inevitably  follow. 

The  rule  by  which  we  should  be  guided  in  pursuing  this  inquiry 
is  well  settled.  As  repeals  by  implication  are  not  favored,  the  re- 
pugnancy between  the  provisions  of  two  statutes  must  be  clear,  and 
so  contrary  to  each  other  that  they  can  not  be  reconciled,  in  order 
to  make  the  latter  operate  a  repeal  of  the  former.  This  rule  is  the 
result  of  a  long  course  of  decisions,  and  we  know  of  no  reason  why 
it  does  not  equally  apply,  when  the  repugnancy  is  alleged  to  exist, 
between  a  constitutional  provision  and  a  legislative  enactment. 
With  this  principle  in  view,  we  proceed  to  the  inquiry,  Does  such 
neceesary  and  obvious  repugnancy  exist  between  the  law  creating 
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given  number  in  one  place  exercise  the  same  political  power  as  a 
like  number  in  any  other  locality.  I  am  aware  that  some  depar- 
ture from  the  absolute  equality  of  numbers  id  allowed  in  favor  of 
the  inhabitants  of  small  counties,  in  the  constitution  of  the  house 
of  representatives ;  but  this  in  no  wise  changes  the  basis  of  repre- 
sentation from  population  to  territory  or  property. 

*Second,  the  whole  state  is  divided  into  districts,  and  the  [44S 
limits  of  each  clearly  and  definitely  fixed.  These  limits  were,  in 
every  instance,  described  by  county  lines,  as  they  existed  when  the 
constitution  was  adopted  by  the  convention — ^the  boundaries  of 
counties  being  referred  to  and  adopted,  from  convenience  and  pro- 
priety, as  the  boundaries  of  districts  ;  and  thus  making  the  limits 
of  each  district  as  certain  as  though  it  had  been  marked  out  by 
natural  or  artificial  objects.  While  the  counties  remained  as  they 
then  were,  of  course,  no  one  of  them  could  be  divided  so  as  to  fall 
into  difibrent  districts.  But  while  the  boundaries  of  counties,  to  a 
certain  extent,  and  districts,  were  fixed  upon  the  same  lines,  they 
were  yet  independent  of  each  other ;  so  that  whatever  changes 
might  be  made  in  county  limits,  the  lines  of  the  districts  remained 
as  before,  subject  only  to  such  changes  as  are  provided  for  in  the 
constitution  itself 

How  far  changes  are  authorized,  and  by  whom,  and  in  what  man- 
ner effected,  I  shall  have  occasioa  to  notice  particularly  in  the  fur- 
ther progress  of  this  opinion. 

To  construct  a  scheme  of  constitutional  apportionments,  to  en- 
dure for  many  years,  and,  so  far  as  the  election  of  members  of  the 
general  assembly  is  concerned,  subject  to  no  control  or  alteration 
by  that  body,  is  a  work  of  much  difficulty,  when  it  is  considered 
how  constantly  and  materially  changes  are  being  wrought  in  the 
political  divisions  of  the  state,  and  in  the  relative  increase  of  popu- 
lation.   And  yet  I  am  much  mistaken  if  the  system  adopted  by  the 
convention  is  not  found  entirely  adequate  to  accomplish  all  the  sub- 
stantial purposes  proposed,  and  one  of  the  most  valuable  features  I 
of  the  constitution.    The  state  has  been  subjected  to  a  most  humil-  j 
iating  experience,  while  the  power  was  left  with  the  general  assem- 
bly ;  and  the  scenes  of  anarchy  and  confusion,  which  had  marked 
its  exercise  there,  undoubtedly  determined  the  people  to  deprive  j 
that  body  of  it  absolutely,  so  far  as  the  election  of  their  own  mem- 
bers was  concerned,  for  the  future. 
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)oiivenienoee  may  arise  from  this  determinatioD, 
graver  importanoe  will  be  avoided, 
uderations  in  view,  and  considering  the  foregoing 
ideniably  correct — that  all  the  inhabitants  of  the 
istitntional  right  to  be  represented  in  the  legisla- 
departments,  and  all  the  electors  of  the  state  the 
in  their  several  districts,  to  elect  the  necessary 
e  departments ;  and  also  that  no  change  can  be 
itutional  districts,  other  than  those  expressly  pro- 
x)n8titation — we  are  brought  to  the  direct  qnes- 
ooanty  continae  to  exist,  consistently  with  the  full 
90  constitutional  rights? 

examination  of  all  the  objections  urged,  four  of 
lis  court  are  of  opinion  that  it  can ;  and  that  there 
mflict  between  the  law  creating  it  and  the  consti- 

9. 

d  examination  of  these  objections,  in  their  appli- 
ion  of  senators,  representatives,  and  judges  of  the 
pleas,  will  suflOiciently  illustrate  the  grounds  upon 
)ion  is  based. 

ection  of  article  9,  the  state  is  divided  into  thirty- 
listricts,  electing,  for  the  first  decennial  period, 
»rs.  Of  these  districts,  the  counties  of  Washing- 
[>nstitute  the  fourteenth,  and  Guernsey  and  Monroe 
From  these  two  districts,  the  county  of  Noble  was 
and  the  consequence  is,  a  part  of  the  citizens  of 
continue  to  vote,  and  be  represented  in  the  sen- 
se districts,  and  the  residue  in  the  other.  By  tho 
e  same  article,  it  is  expressly  provided  ^  that  no 
r  be  made  in  the  principles  of  representation  as 
d,  or  in  the  senatorial  districts,  except  as  above 
exception  refers  to  the  8th  and  9th  sections,  the 
vides  for  the  apportionment  effractions,  after  the 
nd  for  annexing  districts  which  may  fall  below 
ihs  of  a  senatorial  ratio  *to  an  adjoining  district ; 
»s  to  any  county  included  in  a  senatorial  district, 
m1  a  population  equal  to  a  full  senatorial  ratio,  the 
[liar  decennial  apportionment,  to  be  made  into  a 
al  district,  if  a  full  senatorial  ratio  is  left  in  the 
ich  it  is  taken.    Subject  to  these  qualificationa. 
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which  have  no  bearing  upon  the  question  nnder  consideration^ 
the  districts  formed  by  the  constitution  mnst  forever  remain  un- 
changed. 

These  districts,  as  we  have  already  seen,  are  composed  of  the  ter- 
fitory  embraced  in  the  counties  named  at  the  time  they  were  made, 
And  are  not  liable  to  fluctuate  with  any  subsequent  change  of  county 
limits.  Are  such  changes  of  county  lines  therefore  prohibited  ?  If 
not,  it  is  very  clear  that  they  may  always  result  in  leaving  part  of 
4i  county  in  one  senatorial  district,  and  the  residue  in  another.  That 
no  such  prohibition,  or  any  provision  requiring  the  senatorial  dis- 
tricts to  continue  to  be  bounded  by  existing  county  lines,  is  to  be 
found  in  the  constitution,  must  be  admitted.  On  the  contrary,  the 
convention  adjourned,  leaving  a  legislative  body  in  session  with  full 
power,  as  is  admitted,  to  work  such  changes ;  and  by  section  30  of 
article  2  such  changes  are  expressly  provided  for  after  the  constitu- 
tion should  have  taken  effect  If  this  county  had  been  erected  since 
the  constitution  took  effect,  with  the  same  boundaries  it  now  has, 
4tnd,  of  necessity,  divided  for  senatorial  purposes,  it  is  admitted  the 
Act  would  be  without  objection,  and  its  existence  entirely  consistent 
with  the  other  provisions  of  the  constitution.  How  the  same  precise 
effect,  worked  by  a  law  passed  by  a  general  assembly  having  full 
power  to  do  so,  before  the  constitution  was  in  force,  can  be  said  to  be 
inconsistent  with  the  same  provisions,  is  what  we  are  unable  to  un- 
derstand. 

The  truth  is,  the  power  to  make  new  counties  and  change  county 
lines  has  always  existed  under  both  constitutions ;  under  that  now 
in  force,  it  is  true,  subject  to  very  important  safeguards.  Its  exer- 
cise under  either,  since  the  apportionment  made  by  the  convention, 
might  work  the  inconvenience  ^f  dividing  a  county  into  [446 
different  senatorial  districts,  but  could  not  in  any  manner  deprive 
the  inhabitants  of  their  right  of  representation  and  suffrage  in  elect- 
ing members  of  that  body,  or  work  any  change  in  the  bonndaries 
of  districts.  This  inconvenience  should  constitute  a  very  strong 
argument  against  the  exercise  of  the  power,  unless  in  cases  of  strong 
necessity,  but  can  not  in  the  least  detract  from  the  power  itself;  and 
the  power  must  in  all  cases  be  measured  by  the  constitution  in 
force  when  the  law  is  passed. 

II.  The  next  inquiry  relates  to  the  election  of  members  of  the 
house  of  representatives. 

Section  10  of  article  9,  already  quoted  in  part,  provides :  *<For 
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n  years  after  the  year  one  thousand 
bo  apportionment  of  representatives! 
dale,  and  no  change  shall  ever  be  ma 
station,  as  herein  established,  or  in 
pt  as  above  provided.  All  territory  b< 
)  of  any  apportionment,  shall,  as  to 
ind  suffrage,  remain  an  integral  part 
)eriod."  By  reference  to  the  19th  secti< 
m  that  the  counties  of  Morgan,  Moi 
►n,  are  each  constituted  separate  repi 
esentation  awarded  to  each,  accordin 
tained. 

revisions  irrevocably  fix  the  .districts 
bion  for  ten  years.  At  the  ezpirat 
[)ns  of  the  9th  article  direct  specifica 
ive  officers  charged  with  the  duty,  shi 
ler  period  of  ten  years ;  but  it  is  unn 
tail,  as  they  throw  no  light  upon  thi 
snt  to  say  that,  in  pursuance  of  the  pi 
cle,  and  which  are  forever  to  remain 
it  is  to  be  made  once  in  ten  years— 
I  being  ascertained  by  dividing  the  v; 
state  by  the  number  one  hundred  ; 
bving  a  population  equal  to  half  said 
representation,  and  those  falling  bel< 
ihed  to  the  adjoining  county  having 

1  this  it  is  manifest  that  no  change, 
the  representative  districts  is  allow( 
^ennial  apportionment ;  and  all  that  ] 
districts  is,  to  this  extent,  strictly  a] 
e  districts,  but,  unlike  the  senate  die 
*emain  unchanged.  On  the  contrary 
;he  expiration  of  each  ten  years,  so  cl 
idaries  of  counties  as  they  are  then  : 
>f  districts  at  those  periods  become  a 
»unties. 

the  first  clause  of  section  10,  articl 
rst  ten  years  after  the  year  one  thoui 
le,  the  apportionment  of  representati 


Digitized  by  VjOOQIC 


-•  . 


JANUAET  TEEM,  1853.  448 

, 1   1^     ;•    \    ■  ■      ;  ■  — -r*-; r — 

Ohio  ex  rel.  ^vans  v.  Dudley.     .  . 

vided  in  the  sehedole."  This  apportionment,  as  we  have  already 
settled,  was  made  by  the  convention  on  the  10th  of  March,  1851,. 
although  sabseqnently  approved  by  the  people.  At  that  time  the 
territory  now  incladed  in  Noble  connty  belonged  to  the  eountiefip 
from  which  it  was  taken,  and  it  necessarily  follows,  not  only  from 
the  principles  already  discussed,  but  by  the  positive  provision  of 
the  last  clause  of  the  same  section,  that  this  territory  must  con- 
tinue  during  the  decennial  period,  '<  as  to  the  right  of  representa- 
tion and  suffrage,  to  remain  integral  parts"  of  such  counties.  This- 
result,  so  far  from  being  inconsistent  with  the  operation  of  thi& 
apportionment,  is  the  very  state  of  things  contemplated  by  that 
clause,  and  the  very  state  of  things  which  must  always  occur  when- 
ever a  new  county  is  made,  or  a  county  line  changed,  between  the 
periods  of  decennial  apportionment ;  and,  I  may  add,  the  very  state 
of  things  provided  for  by  section  3,  article  7,  of  the  constitution 
of  1802.  But  it  is  claimed  that  this  clause  only  provides  for  terri- 
tory taken  from  a  county  after  the  present  constitution  *took  [44S 
effect.  The  phrase  is,  *' belonging  to  a  county  at  the  time  of  any 
apportionment"  Now,  if  the  convention  did  make  an  apportion- 
ment for  ten  years,  and  did  make  it  on  the  10th  of  March,  as  we 
have  supposed,  the  language  would  seem  to  be  too  plain  to  admit 
of  construction,  and  its  application  to  this  apportionment  too  ob- 
vious to  require  comment.  That  they  did  make  it,  and  at  that 
time,  we  have  already  settled  without  the  least  doubt  in  our 
minds. 

It  was  made  by  the  convention  to  take  effect  at  a  future  day^ 
provided  it  was  ratified  and  approved  by  the  people. 

lU.  The  judicial  apportionment. 

Sy  the  12th  section  of  article  9th,  the  county  of  Washington  is 
placed  in  the  third  subdivision  of  the  seventh' judicial  district,  and 
the  counties  of  Monroe  and  Guernsey  in  the  second,  and  the  county 
of  Morgan  in  the  first  subdivision  of  the  eighth  district.  The  gen- 
eral principles  already  discussed  being  equally  applicable  to  these 
districts  need  not  be  again  repeated.  An  important  distinction  is, 
however,  here  to  be  noted.  While  the  general  assembly  is  deprived 
of  all  power  over  the  legislative  districts,  they  are  invested  with 
fhll  authority  to  alter,  change,  and  add  to  the  judicial  districts. 
j  The  15th  section  of  article  4th  provides:  "The  general  assembly 
may  increase  or  diminish  the  number  of  the  judges  of  the  supreme 
conrt,  the  number  of  the  districts  of  the  court  of  common  pleas^ 
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jtDj  new  counties  that  may  hereafter  be  erected  to  i 
sabdivlBions  thereof  as  shall  be  most  convenient." 

This  section,  in  our  opinion,  very  clearly  app! 
<K>unty  erected  after  the  adoption  of  the  constitui 
vention.  This  cx)nstruction  does  not  require  any 
be  given  to  the  constitution  before  the  Ist  of  Sept 
it  has  taken  effect,  it  directs  the  general  assembly  ' 
<K>unties  erected  after  the  10th  of  March  ]  or,  in  otl 
peratively  requires  the  general  assembly,  acting  un 
tion,  to  attach  all  counties  created  after  that  date  to 
district  and  subdivision.  If  this  view  is  correct,  tl 
the  electors  of  Noble  county  could  not  vote  at  the 
of  1851  has  no  foundation  in  fact ;  but,  whether  < 
is  certainly  clear  that  the  general  assembly  wer< 
authorized,  but  required  to  so  attach  it  as  to  give 
the  full  benefit  of  the  judicial  system ;  and  this 
constitution  has  been  obeyed.  A  failure  to  do  so, 
<;ounty  is  created,  whether  under  the  former  cot 
present  (and  the  same  difficulty  from  such  an  omie 
arise),  would  not  make  the  law  repugnant  to  the 
would  only  show  a  necessity  for  further  legislation 
enjoyment  of  all  its  benefits ;  it  would  not  nullify 
properly  done,  but  would  require  more  to  be  do 
work  perfect.  Nor  would  such  a  result,  by  any  m( 
to  a  case  like  the  present.  Time  would  fail  me  t< 
instances  where  the  enjoyment  of  constitution 
made  dependent  upon  legislation.  Suffice  it  to  sa^ 
constitution  creates  courts,  they  are  utterly  pow« 
wrongs  until  their  jurisdiction  is  defined  bylaw; 
county  is  entitled  to  have  sessions  of  the  court  ( 
each  year,  still  none  can  be  held  until  fixed  by  the 

Some  remarks  have  been  made  as  to  the  mannc 
consideration  was  passed  through  the  legislative  b 
necessary  to  say  that  such  considerations  can  not 
influence  judicial  action.  The  members  of  that  be 
sible  for  their  official  conduct  to  the  people  that  e 
not  to  the  judicial  tribunals.  The  only  questioi 
arise  is  one  of  constitutional  power.  If  that  is  fou: 
ever  much  they  may  *have  abused  the  confidenc 
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^^unties  and  authorize  new  and  different  county  organizations  can 
not  be  denied. 

The  right  of  Buffi-age,  the  right  of  representation  in  the  general 
assembly  of  the  state,  and  the  right  to  the  use  of  the  judicial 
tribunals  for  the  administration  of  justice,  are  fundamental  rights 
guaranteed  by  the  constitution  to  all  the  citizens  of  the  state.  The 
county  organizations  are  designed  chiefly  to  aid  in  the  more  con- 
venient and  useful  exercise  of  these  important  functions.  And,  I 
presume,  it  will  not  be  controverted  that,  if,  when  the  present  con- 
^Btitution  went  into  operation,  there  was  any  county  organization 
not  recognized  in  the  constitution,  the  existence  of  which  would 
have  deprived  any  portion  of  the  people  of  the  state  of  either  one 
•of  these  fundamental  constitutional  privileges,  that  such  county  was 
4ibrogated  by  the  constitution. 

The  first  section  of  the  fifth  article  of  the  constitution  secured  to 
•every  white  male  citizen  of  the  age  of  twenty-one  years  the  right 
"  to  vote  at  all  elections^  And,  according  to  the  fourth  section  of  the 
same  article,  no  person  can  be  excluded  from  the  privilege  of  vot- 
ing, or  of  being  eligible  to  office,  except  a  person  convicted  of  some 
infamous  crime. 

Any  law  which,  in  its  operation,  would  have  abridged  this  right 
^f  suffrage,  or  eligibility  to  office,  as  to  any  portion  of  the  citizens 
•of  £he  state,  at  any  election,  or  in  the  election  of  any  officer,  would 
have  been  in  conflict  with  this  provision  of  the  constitution. 

The  third  section  of  the  fourth  article  of  the  constitution  contains 
the  following : 

"  The  state  shall  be  divided  into  nine  common  pleas  districts,  of 
which  the  county  of  Hamilton  shall  constitute  one,  of  compact  ter- 
ritory, and  bounded  by  county  lines ;  and  each  of  said  districts, 
'Consisting  of  three  or  more  counties,  *shall  be  sub-divided  [453 
into  three  parts  of  compact  territory,  bounded  by  county  lines,  and 
^s  nearly  equal  in  population  as  practicable;  in  each  of  which  one 
judge  of  the  court  of  common  pleas  for  said  district,  and  residing 
therein,  shall  be  elected  by  the  electors  of  said  sub-division.  Courts 
of  common  pleas  shall  be  held,  by  one  or  more  of  these  judges,  in 
-every  county  of  the  district,"  etc. 

Pursuant  to  this  provision,  the  whole  state  is  apportioned  into 
judicial  districts  and  subdivisions  by  the  twelfth  section  of  the 
eleventh  article,  in  which  every  county  in  the  state,  at  the  time  the 
constitution  was  framed,  is  named,  the  county  of  Noble,  of  course, 
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pressed  in  the  constitution.  The  creation  of  NoHe  county,  under 
the  old  constitution,  between  the  time  when  the  present  constitn- 
tion  was  framed,  and  the  time  when  it  was  adopted  by  the  people, 
could  not  have  changed  the  boundaries  of  the  judicial  divisions 
prescribed  by  the  new  constitution.  The  existence  of  Noble 
county,  therefore,  as  such,  at  the  time  when  the  constitution  went 
into  operation,  was  plainly  inconsistent  with  the  express  provision 
that  the  judicial  districts  and  subdivisions  should  each  be  composed 
of  "  compact  territory ,  and  bounded  by  county  lines."  If,  when  the 
constitution  went  into  effect,  on  the  first  of  September,  1851,  Noble 
county  existed  as  one  of  the  counties  of  the  state,  the  judicial  dis- 
tricts and  subdivisions  were  not  all  composed  of  "  compact  terri- 
tory, bounded  by  county  lines,  and  as  nearly  equal  in  population 
as  practicable."  Consequently,  when  the  operation  of  the  consti- 
tution commenced,  the  judicial  apportionment  was  imperfect,  and 
one  of  the  existing  counties  of  the  state  left  out  entirely,  and  no 
provision  made  for  it.  And  unless  subsequent  legislation  could 
remedy  the  difficulty.  Noble  county  could  never  have  had  a  court 
of  common  pleas.  Appeals  from  the  judgment  of  justices  of  the 
♦peace,  within  the  territory  of  Noble  county,  wottld  either  [455 
have  been  prevented  altogether,  or  been  carried  to  the  common 
pleas  of  the  different  counties  from  which  the  territory  of  Noble 
was  taken.  No  appeals  could  be  taken  from  the  county  commis- 
sioners, and  the  court  of  the  probate  judge  would  be  the  court  of 
last  resort  in  the  county.  The  citizens  in  one  part  of  the  territory 
wonld  have  sued  and  been  sued  in  the  court  of  common  pleas  in 
one  county,  while  the  citizens  of  another  part  would  have  sued  and 
been  sued  in  a  different  court  of  common  pleas,  and  in  a  different 
county — a  difficulty  which  the  framers  of  the  constitution  under- 
took, by  express  provision,  to  prevent. 

The  constitution  contains  no  provision  to  meet  the  event  of  the 
creation  of  an  additional  county  between  the  time  when  it  was 
framed  and  the  time  when  it  went  into  operation.  This  is  unde- 
niable. The  test,  however,  whether  the  county  of  Noble  was  abro- 
gated is  its  consistency  with  the  provisions  of  the  constitution  at 
the  time  when  it  took  effect,  and  not  the  possibility  of  amending 
or  removing  the  inconsistency  by  subsequent  legislation.  All  laws 
inconsistent  with  the  constitution  at  the  time  when  it  went  iuto 
operation  were  abrogated  or  annulled.  If  Noble  county  was  in- 
consistent with  the  constitution  on  the  first  day  of  September,  1851, 
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it  lost  its  vitality  as  a  legal  existence,  and  could  not  have  been  re- 
vived by  subsequent  legislation  without  pursuing  the  forms  of  cre- 
ating a  new  county  prescribed  in  the  30th  section  of  the  2d  article 
of  the  present  constitution. 

The  fifteenth  section  of  the  fourth  article  of  the  constitution  pro- 
vides that,  "The  general  assembly  may  increase  or  diminish  the 
number  of  the  judges  of  the  supreme  court,  the  number  of  the 
districts  of  the  court  of  common  pleas,  the  number  of  jildges  in  any 
district,  change  the  districts,  or  the  subdivisions  thereof,  or  estab- 
lish other  courts,  whenever  two-thirds  of  the  members  elected  to 
each  house  shall  concur  therein." 

, .  This  furnishes  no  remedy  for  the  difficulty.  It  does  not  author- 
456]  ize  the  annexation  of  a  new  county  not  previously  ^included 
an  the  apportionment  to  any  existing  district  or  subdivision.  It 
simply  provides  for  a  change  in  the  boundaries  of  the  districts  a^d 
subdivisions  as  already  made  by  the  constitution,  when  other 
courts  shall  be  established,  or  the  number  of  the  judicial  districts, 
or  the  number  of  the  judges  in  any  district,  shall  be  either  in- 
•creased  or  diminished  by  legislation  under  the  new  constitution. 
The  context  of  the  whole  sentence  must  be  taken  together.  The 
authority  to  change  the  districts  or  subdivisions  here  conferred,  is 
•coupled  with  the  exigencies  which  may  make  it  necessary,  and 
upon  which  alone  it  can  be  exercised.  And  this  change,  however^ 
icould  only  be  made  by  subsequent  legislation,  after  the  general 
assembly  shall  have  been  elected  and  convened  under  the  new  con- 
fititution,  and  then  only  by  the  concurrence  of  two-thirds  of  the 
members  elected  to  each  house.  It  would  seem  to  me  vain,  indeed 
preposterous,  to  attempt  to  maintain  the  legal  existence  of  Noble 
county  by  virtue  of  this  provision  in  the  constitution. 

The  thirteenth  section  of  the  eleventh  article  of  the  constitution 
is  as  follows :  "  The  general  assembly  shall  attach  any  new  coun* 
ties  that  may  hereafter  be  erected,  to  such  districts^  or  subdivisions 
thereof,  as  shall  be  most  convenient.'* 

This  provision  can  have  no  reference  to  counties  created  either 
before  the  constitution  went  into  operation,  or  before  it  was  adopted 
by  the  people  of  the  state.  Before  the  17th  of  June,  1851,  the  oour 
stitution  had  no  validity.  It  was  nothing  more  than  a  propoeition 
fiubmitted  to  the  people  for  their  adoption.  By  ItB  owiii  terms  it 
did  not  become  the  constitution  of  the  state  till  it  had  reoeived>  the 
sanction  of  the  people  at  the  ballot-box.  It  was  designed  to  pro- 
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Tide  for  what  shoald  exist  or  occur  under  it  aRer  it  should  go 
into  operation.  It  speaks,  therefore,  from  the  time  when  it  took 
effect  as  the  constitution  of  the  state.  The  ^^new  counties  here- 
after erected,"  to  which  this  section  refers,  must  therefore  be  thosa^ 
•erected  after  the  constitution  became  operative.  It  is  not  pre- 
tended that  Noble  coanty  was  erected  under  the  requirements  of 
the  present  constitution.  The  thirtieth  ^section  of  the  sec-  [457 
•ond  article  authorizes  the  creation  of  new  counties,  and  prescribes 
the  peculiar  mode  by  which  alone  they  can  be  made.  The  thir- 
teenth section  above  recited  must  receive  a  construction  with  a 
view  to  its  connection  with  the  other  parts  of  the  constitution. 
And  if  it  be  applicable  to  a  new  county  created  before  the  consti- 
tution took  effect,  the  same  principle  would  make  the  thirtieth  sec- 
tion of  the  second  article  applicable,  and  require  the  erection  of  the 
county  to  be  in  conformity  to  its  terms. 

There  is  also  another  part  of  the  constitution,  consistently  with 
which  I  find  myself  wholly  unable  to  reconcile  the  existence  of 
Noble  county. 

The  eleventh  article  of  the  constitution  prescribes  the  principles 
and  mode  for  making  the  apportionment  of  the  state  for  represen- 
tation in  the  general  assembly  every  ten  years.  And,  in  accord- 
dance  with  these  principles,  the  seventh  section  of  the  article  con- 
tains the  apportionment  of  the  representation  in  the  senate,  divid- 
ing the  several  existing  counties  of  the  state  into  thirty-three  sena- 
torial districts,  for  the  first  decennial  period.  Also  the  nineteenth 
section  of  the  schedule  contains  the  apportionment  of  the  state  for 
the  house  of  representatives,  upon  the  same  principles,  dividing  the 
•counties  of  the  state  into  representative  districts,  for  the  first  decen-  >  "jM 

Dial  period.    These  senatorial  and  representative  districts  cover  the  \^  jj 

entire  state,  are  made  by  classifying  or  arranging  into  districts  all  -j  »! 

the  existing  counties  of  the  state,  each  and  every  county  in  the  /'W 

state  being  named  with  reference  to  its  geographical  boundaries,  '^ 

and  the  districts,  both  for  senatorial  and  for  representative  pur- 
poses, being  bounded  by  coanty  lines.  In  this  apportionment.  No- 
ble county  is  omitted. 

The  tenth  section  of  the  eleventh  article  contains  the  following 
provision  :  ''  Ail  territory  belonging  to  a  county  at  the  time  of  any 
apportionment  shall,  as  to  the  right  of  representation  and  suffrage,  ;| 

remain  an  integral  part  thereof,  during  the  decennial  period.*'  "^ 

Now  if  Noble  county  existed  "  at  the  time  of  the  apportionment " 
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the  time  when  the  grantor  adopts  it  as  his  own  deed  by  executing 
it,  and  making  it  a  legal  and  valid  instrament. 

The  constitntions  of  some  of  the  states  did  not,  by  their  terms^ 
require  the  ratification  of  the  people,  and  were,  as  it  has  been  said, 
valid  instruments  from  the  time  they  came  from  the  hands  of  the 
conventions  in  which  they  were  framed.  Such  was  the  case  with 
the  late  constitution  of  the  State  of  Ohio.  It  was  never  submitted 
to  the  people  of  the  state  for  their  adoption.  There  was  no  pro- 
vision in  it  requiring  this  to  be  done.  It  acquired  its  validity^ 
therefore,  from  the  act  of  the  convention,  and  became  a  valid  in- 
strument from  its  date,  the  time  of  its  final  adoption  in  the  conven- 
tion.  But  such  was  not  the  case  with  the  present  constitution  of 
the  state.  It  was  not  made,  and  did  not  become,  the  constitution 
of  the  state,  by  its  own  terms,  until  the  electors  of  the  state  had,  in 
due  form,  made  it  such,  by  their  adoption  at  the  ballot-box. 

*'TAe  time  of  the  apportionment"  therefore,  was  the  time  when  it 
became  the  valid  constitutional  apportionment  of  the  state.  And 
this  was  when  it  was  ratified  and  adopted  on  the  third  Tuesday  of 
June.  Now,  if  Noble  county  ever  had  any  existence  as  a  county, 
it  existed  at  that  time.  The  consequence  was  that  when  the  con- 
stitution went  into  operation,  on  the  first  day  of  September,  1851, 
if  the  county  of  Noble  continued  to  exist,  it  was  plainly  in  viola- 
tion, either  of  the  provisions  of  the  constitution  making  the  appor- 
tionment, and  including  its  territory,  as  to  the  right  of  representa- 
tion and  suffrage,  in  the  difi^erent  senatorial  and  representative  dis- 
tricts with  the  four  several  counties  from  which  it  was  taken  ;  or 
in  violation  of  the  provision  in  the  tenth  section,  that  all  territory 
belonging  to  a  county,  "  at  the  time  of  any  ^apportionment,''  [460 
shall  remain  an  integral  part  thereof  during  the  decennial  period. 
If  the  latter,  then  the  apportionment  of  the  state  was  imperfect, 
and  the  existence  of  Noble  county  would  deprive  the  people  of  the 
territory  composing  that  county  of  the  constitutional  right  of  rep- 
resentation and  suffrage  during  the  first  decennial  period — a  right 
which  the  second  and  third  sections  of  the  eleventh  article  pro- 
vided that  every  county  of  the  state  should  have,  in  accordance 
with  the  ratio  of  representation  therein  prescribed.  But  this  is  not 
all.  The  counties  from  which  the  territory  and  population  of 
Noble  were  taken,  being  reduced,  would  not,  on  the  principle 
adopted. in  the  constitution,  be  entitled  to  the  full  representation 
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^ven  to  them  severally  in  the  apportionment  for  the  first  decennial 
period. 

It  is  clear  that,  in  the  formation  of  the  constitntion,  no  snch 
thing  was  contemplated  as  the  creation  of  a  new  county,  between 
the  time  of  the  adjonmment  of  the  convention  and  the  time  when 
the  new  constitution  should  go  into  operation.  Had  snch  an  event 
been  tontemplated,  as  a  valid  change  in  the  county  organizations 
of  the  state,  it  evidently  would  have  been  provided  for  in  the  con- 
stitution. Three  several  times  are  all  the  existing  counties  of  the 
state  named  in  the  constitution,  with  direct  reference  to  their  ex- 
isting boundary  lines.  It  was  the  evident  intention  of  the  consti- 
tution that  the  judicial  districts  and  subdivisions,  as  well  as  the 
senatorial  and  representative  districts,  should  all  be  bounded  by 
county  lines,  and  should  include  all  the  counties  of  the  state,  at  the 
time  when  the  constitution  should  go  into  operation.  It  is  to  be 
presumed  that  if  any  change  in  the  county  organizations  of  the 
«tate  was  to  be  allowed,  it  would  have  been  provided  for.  It  is 
true,  the  constitutional  convention  had  not  the  power  to  arrest  the 
exercise  of  the  authority  of  the  legislature,  under  the  former  con- 
stitution, prior  to  the  time  of  the  new  constitution  taking  effect 
But  it  was  sufficient  to  provide  that  only  such  laws  as  were  consis- 
tent with  the  constitution  should  continue  in  force. 
461]  *It  is  said  that  the  same  difficulty  will  arise  whenever  any 
new  county  may  be  made  under  the  provisions  of  the  present  con* 
«titution.  This  is  not  correct.  The  constitution  expressly  provides 
for  the  existence  and  rights  of  new  counties  erected  in  conformity 
to  its  own  terms,  but  it  makes  no  provision  for  such  a  contingency 
as  the  erection  of  a  new  county  between  the  time  when  the  const!-' 
tution  was  framed  and  the  time  of  its  adoption. 

If  the  erection  of  one  new  county,  thereby  altering  the  bounda- 
ries of  several  of  the  old  counties,  could  have  been  made  between 
the  time  when  the  constitution  was  framed  and  the  time  of  its 
adoption,  and  continue  in  force  after  the  constitution  took  effect; 
upon  the  same  principle  a  law  passed  at  mch  time  and  in  the  same 
manner  J  changing  the  boundaries  of  all  the  counties  of  the  state,  or 
repealing  all  existing  counties,  and  erecting  an  entirely  new  system 
of  counties  throughout  the  state,  could  have  been  sustained.  Sup- 
pose, for  illustration,  that,  after  the  adjournment  of  the  convention, 
but  before  the  adoption  of  the  constitution,  the  legislature  had 
passed  a  law  erecting  an  entire  new  system  of  counties  throughout 
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the  state,  aod  making  the  boundaries  of  all  the  ooiinties  different 
from  what  they  had  been.  What  would  ha^e  been  the  result? 
Would  the  purposes  of  the  new  constitution  have  been  defeated? 
Would  the  election  of  officers  and  the  administration  of  the  gov- 
ernment have  commenced  under  the  new  constitution  with  the 
county  organizations  as  recognized  by  it,  or  as  changed  by  the  leg- 
islature ?  Would  the  boundaries  of  the  judicial  districts  and  sub- 
divisions have  been  changed  throughout  the  state?  How  could  the 
new  counties  have  been  attached  to  the  districts  and  subdivisions- 
composed  of  the  old  counties  ?  Would  the  election  of  one  part  of 
the  public  officers  have  taken  place  under  one  set  of  counties,  and 
the  election  of  other  officers  under  other  and  different  county  or- 
ganizations ?  Would  the  judges  of  the  courts  of  common  pleas- 
have  been  elected  and  their  courts  held  under  one  system  of  coun- 
ties, and  the  probate  judges,  county  officers,  and  justices  of  the 
*peace  have  been  elected  and  done  business  under  another  [462 
and  different  system  of  counties  ?  This  shows  the  inconsistency 
and  utter  confusion  to  which  the  doctrine  upon  which  Noble  county 
is  sustained  would  lead  if  carried  out  to  the  fall  extent. 

Suppose,  again,  for  example,  that  the  legislature  had  passed  a 
law  repealing  all  the  existing  counties  of  the  state,  between  the 
time  of  the  adjournment  of  the  convention  and  time  of  the  adop- 
tion of  the  constitution.  Would  that  have  defeated  the  operation 
of  the  new  constitution  ?  Would  that  have  prevented  the  election^ 
for  the  adoption  of  the  new  constitution?  Would  the  first  election 
for  state  and  county  officers  under  the  new  constitution  have  been 
defeated  ?  Certainly  not.  The  counties,  at  the  time  the  constitu- 
tion was  framed,  with  their  boundary  lines  as  then  existing,  and 
contemplated  by  the  constitution,  would  have  been  continued  and 
upheld  by  virtue  of  the  constitution  itself.  The  constitution  con- 
tained the  elements  of  vitality  within  itself,  and  such  repealing  law 
would  have  fallen  by  its  inconsistency  with  the  constitution,  and 
the  counties  named  in  the  constitution,  and  repeatedly  referred  to 
in  almost  every  article,  would  have  been  continued  till  changed  by 
legislation  in  conformity  to  its  provisions. 

It  is  the  plain  and  evident  intention  of  the  constitution,  apparent 
from  the  context  of  the  whole  instrument,  that  the  counties  of  the 
state,  as  repeatedly  named  and  recognized  in  it,  and  with  their 
geographical  limits  as  existing  at  the  time  of  its  formation,  should 
continue  until  changed  by  legislation  under  its  provisions. 
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•fihowD,  permit  an  additional  exception  to  be  filed.  1  Pet  Dig.  265 ; 
Wash.  C.  C.  319. 

Misbehavior  of  Arbitrators. 

Flews  V.  Middletown,  6  Ohio,  845 ;  Littleton  v.  Newton,  9  Dowl. 
437 ;  2.  Mann.  &  G.  351 ;  Stalworth  v.  Inns,  2  Dowl.  &  L.  428 ;  Bos- 
sell  on  Arb.  443 ;  Darling  v.  Witchett,  Willis,  215 ;  Templeton  v. 
Eead.,  9  Dowl.  962. 

"^Davis,  OdLin  df  Lowe,  and  T.  J.  8.  Smithy  for  defendant  in  [464 
•certiorari. 

The  new  exceptions  are  too  late.  Pedley  v.  Groddard,  7  Tenn. 
73 ;  Preame  v.  Penniger,  Cowp.  23 ;  Conway  v.  Short,  3  Harr.  342 ; 
Bussell  on  Arb.  616 ;  Smith  v.  Blade,  8  Dowl.  133 ;  Evans  v.  Howell, 
4  Mann.  &  G.  767 ;  3  Dowl.  98. 

Misbehavior  of  Arbitrators,  7  Ohio,  113 ;  2  Johns.  Ch.  361 ;  17 
Johns.  416;  Kyd.  330 ;  1  Dallas,  161;  2  Bibb,  456 ;  Smith  v.  Gat- 
ler,  10  Wend.  590. 

CoRWiN,  J.  On  the  6th  day  of  July,  A.  d.  1849,  the  parties  in- 
terchanged their  separate  bonds,  submitting  to  the  arbitrament  of 
<5ertain  arbitrators  therein  named  the  claims  of  said  Carey  against 
said  commissioners  for  the  constraction  of  a  court  house  for  Mont- 
gomery county.  In  pursuance  of  which  submission,  as  modified  by 
the  subsequent  agreements  of  the  parties,  the  arbitrators  therein 
•designated  met  at  the  city  of  Dayton,  on  the  first  day  of  Novem- 
ber, A.  D.  1849,  and  being  first  sworn  as  such  arbitrators,  commenced 
the  discharge  of  their  duties,  and  continued  their  investigations  and 
deliberations,  with  the  aid  and  assistance  of  the  parties  and  their 
counsel,  until  the  26th  day  of  the  same  month,  when  a  majority  of 
the  arbitrators  reduced  to  writing  and  signed  and  sealed  and  de- 
livered to  the  parties,  respectively,  their  award,  requiring  said  com- 
missioners to  pay  to  said  Carey  the  sum  of  $30,669.33,  the  balance 
found  due  him,  and  also  to  pay  the  costs  of  the  arbitration. 

At  the  April  term  of  the  court  of  common  pleas  of  said  county, 
A.  D.  1850,  Carey  obtained  a  rule  upon  said  commissioners  to  show 
<»use  why  said  submission  should  not  be  made  a  rule  of  court,  and 
judgment  be  entered  on  the  award ;  in  answer  to  which,  said  com- 
missioners assigned  for  cause :  1.  A  revocation  by  them  before  the 
Jiward  was  made.  2.  That  the  award  was  not  according  to  the  sub- 
mission. 

The  last  objection  seems  not  to  have  been  insisted  upon ;  but  the 
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bmiseion  bond,  and  of  the  award  ^having^ 
^fendants,  the  cause  was  heard  upon  the 
for  which  the  rule  was  discharged,  and 
3t  said  Carey  for  costs.  The  proceedings 
the  snpreme  court,  on  certiorari,  was  re- 
k,  where,  by  the  decision  of  all  the  judges, 
t  of  common  pleas  was  reversed. 
t>efore  the  court  of  common  pleas  of  Mont- 
rember  term,  ▲.  D.  1850,  on  a  mandate  and 
preme  court;  where,  on  motion  of  said 
granted  them  leave  and  further  time  till 
;h,  1851,  to  amend  their  showing  of  cause, 
sons  against  said  rule ;  to  which  motion 
objected  and  excepted.  On  the  3d  day^ 
missioner  assigned  as  additional  reasons 

nission  before  award  made. 
r  the  arbitrators, 
justice  of  the  award. 
▲.  D.  1851,  the  cause  again  came  on  for 
ow  cause,  and  upon  the  amended  show- 
)y  offered  in  evidence  the  record  of  the 
estimony  before  the  court  at  the  former 
)mmissioners  objected.    The  court  over- 
admitted  the  evidence;  to  which  ruling^ 
s  taken.    And  upon  a  full  hearing  of  the 
I  rendered  upon  said  award  in  favor  of 
nch  judgment  tliis  writ  is  prosecuted. 

0  assigned : 

admitting  the  testimony  objected  to  by 
,  and  in  overruling  the  objection  thereto^ 
ustaining  the  motion  made  by  plaintiff's 
dent  on  said  award,  and  in  entering  up 
defendants. 

was  entered  in  favor  of  the  plaintiff,, 
land,  the  motion  should  have  been  dis- 
9n  for  the  defendant, 
cord  that,  upon  the  first  hearing  of  thi& 
L850,  "the  plaintiff,  John  W.  Carey,  pro- 

1  marked  A,  the  execution  and  delivery 
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of  which  was  now  admitted  hj  the  defendants.  The  plaintiff  also 
produced  the  award  dated  November  26, 1849,  marked  B,  which 
was  also  read  in  evidence ;  and  it  was  admitted  by  defendants  that 
George  Jewell,  by  counsel  of  parties,  was  substituted  as  an  arbi- 
trator ;"  and  it  also  appears  from  the  record,  that  "  George  Jewell, 
being  sworn,  testified  that  on  the  morning  of  the  making  of  the 
said  award — viz.,  on  the  27th  day  of  November,  1849,  about  9 
o'clock  ▲.  M. — he  delivered  a  copy  of  said  award  to  Mr.  Lamme, 
one  of  the  commissioners,  at  the  auditor's  office." 

The  preliminary  facts  necessary  to  be  proven  under  the  twelfth 
section  of  our  act  *'  authorizing  and  regulating  arbitrations,"  were 
sufficiently  established  by  the  admissions  of  the  parties  and  by  the 
testimony  of  Jewell,  all  of  which  were  made  matter  of  record,  and 
constituted  a  part  of  the  record  sent  down  with  the  procedendo 
firom  the  supreme  court.  And  we  are  all  of  opinion  that  the  judg- 
ment of  the  court  of  common  pleas,  having  been  reversed  for  an 
error  committed  at  a  subsequent  stage  of  the  proceedings,  the  cause 
may  be  taken  up  by  the  court  below  at  the  point  where  the  first 
error  was  committed,  and  proceeded  with,  as  in  other  cases,  to  final 
judgment,  and  that  it  was  not  necessary,  upon  such  further  hear- 
ing upon  procedendo,  to  introduce  new  and  other  proof  of  what 
was  thus  ascertained  from  the  record.  The  proof  required  by  said 
section,  like  any  other  necessary  proof,  may  be  waived  by  the  ad- 
missions of  the  adverse  party ;  and  so  far  as  the  first  assignment 
goes,  we  see  no  error  in  the  ruling  of  the  court  of  common  pleas, 
but  think  the  record  was  properly  admitted  to  show  that  these 
facts  were  already  established  in  the  case. 

*But  it  is  complained  that,  upon  the  final  hearing  in  the  [467 
court  below,  the  new  causes  of  objection  to  judgment  upon  the 
award,  filed  March  3,  1851,  were  disregarded.  And  this  leads  us 
to  consider  at  what  time  such  objections  must  be  interposed,  under 
our  statute,  the  eleventh  section  of  which  is  in  these  words  : 

"That  if  any  legal  defects  appear  in  the  award,  or  other  pro- 
ceedings, or  if  it  shall  be  made  to  appear,  at  the  term  of  the  court  at 
;  which  said  award  and  arbitration  bond  are  entered  in  said  court,  on 
I  oath  or  affirmation,  that  said  award  or  umpirage  was  obtained  by 
^  fraud,  corruption,  or  other  undue  means,  or  that  said  arbitrators  or 
umpire  misbehaved,  said  court  may  set  aside  such  award  or  um- 
pirage, or  make  such  order  thereon  as  may  be  just  and  right." 
This  section  admits  of  but  one  reading.    Although  defects  ap- 
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'd  or  other  proceedingB  may  be  taken  advaDtage 
bre  final  judgment,  yet,  to  anthorize  the  court  to 
rd,  on  account  of  any  of  the  extrinsic  causes  of 
in  the  section,  they  most  be  made  to  appear,  on 
1,  at  the  term  of  the  court  to  which  the  award 
ond  are  entered.    These  new  causes  of  objectioa 
oeed  "  upon  oath  or  affirmation,''  as  the  statute  re- 
be  done,  before  the  court  can  have  power  to  act 
vere  not  only  not  ''  made  to  appear  at  the  term 
iich  the  award  and  arbitration  bond  were  en- 
lot  presented  until  after  the  party  had  made  his 
litigation  thereon  had  been  carried  to  the  court 
finally  decided.    If  a  new  defense  might  there- 
tnd  the  judgment  of  the  court  of  common  pleas 
aversed,  another  defense  might  again  be  set  up, 
Sition  be  made  interminable,  the  beneficent  policy 
would  be  effectually  defeated,  and  its  plainly  ex- 
I  clearly  violated.    We  think,  therefore,  that  the 
pleas  committed  no  error  in  refusing  to  discharge 
account  of  the  new  reasons  filed  *after  the  cause 
ick  on  procedendo.    And  this  construction  of  the 
wholly  unnecessary  to  consider  the  testimony  by 
nfl  are  sought  to  be  supported, 
ning  question  arises  upon  the  cause  first  assigned 
to  wit,  that,  before  the  award  was  made,  the  sub- 
:ed  by  said  commissioners.    This  precise  question 
\  case  between  the  same  parties,  19  Ohio,  245, 
"  that  the  right  to  revoke  the  submission  did  not 
tempt  was  made  to  exercise  it ; ''  and  we  see  no 
from  the  construction  of  our  statute  adopted  by 
^ase.    Here,  the  parties  had  fully  and  fairly  sub- 
oversy  to  arbitration  under  the  statute ;  all  the 
ents  had  been  fully  and  patiently  heard ;  the  de- 
arbitrators  had  been  continued  for  nearly  one 
^ard  had  been  substantially  agreed  upon  ;  and 
sioners  of  the  county  were  secretly  informed  by 
Ltors  of  the  conclusions  to  which  a  majority  of 
ived.    A  deed  of  revocation  wae  made  out  by  the 
d  placed  in  the  hands  of  the  auditor,  who  was 
ime,  and  did  not  serve  it,  until  an  attempt  was 
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made  to  induce  the  arbitrators  to  change  the  award,  and  until  he 
was  notified  hy  the  minority  that  they  could  not  get  the  award  to 
Buit  them. 

To  allow  a  revocation  by  one  party,  at  such  a  time,  and  under 
49uch  circumstances,  instead  of  accomplishing  the  object  of  an  arbi- 
tration law — the  speedy  and  final  adjustment  of  the  controversies 
of  parties,  by  a  tribunal  amicably  constituted  for  that  purpose — 
would  make  it  a  mere  means  of  mischief,  trickery,  and  fraud. 
We  are  entirely  satisfied  with  the  ruling  of  our  predecessors  in  the 
<)a8e  above  referred  to,  and  the  judgment  of  the  court  of  common 
pleas  is  therefore  affirmed,  with  costs. 

BAMNirr,  J.,  and  Thubman,  J.,  dissented  upon  the  last  point. 

Judgment  affirmed. 


*Jahes  Teapf  r.  John  Boss  and  others.  [469 

H.  mortgaged  land  to  T.  and  afterward  Bold  it  to  O.,  and  received  payment. 
H.  informed  T.  of  the  sale,  and  in  order  to  remove  the  incumbrance,  as  he 
was  bound  to  do  by  his  contract  with  O^  he  proposed  to  give  a  new  note 
for  the  debt,  ^ith  a  mortgage  on  real  estate  to  secure  it,  to  which  T.  con- 
sented, and  the  new  note  and  mortgage  were  accordingly  executed  and  de- 
livered— T,  agreeing  not  to  prosecute  the  first  mortgage  if  the  property 
covered  by  the  second  was  sufficient  to  pay  the  debt.  The  property  was 
amply  sufficient,  but  T.  neglected  for  sixteen  months  to  deliver  the  mort- 
gage for  record,  by  means  whereof  the  property  was  swept  away  under 
mortgages  and  conveyances  made  by  H.  within  that  period. 

ffeldf  that  under  these  circumstances  O.'s  land  was  discharged  from  the  lien 
of  the  first  mortgage. 

Bill  of  review  brought  to  reverse  a  decree  in  the  late  supreme 
court  of  Hardin  county.  The  facts  appear  in  the  opinion  of  the 
court. 

Marsh,  for  complainant,  cited  Peter  v.  Beverly,  10  Peters,  532 ; 
Jowes  17.  Shawhan,  4  Watts  ft  S.  463. 

StillingSj  for  defendant^  cited  Aldrich  v.  Cooper,  8  Yes.  381 ;  1 
Story  Eq.  499. 

THtJiufAir,  J.    John  IL  Holmes  purchased  of  John  Boss  a  quar- 
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possession  of  the  land,  claiming  to  have  purchased  it  from  Holmes, 
but  that  if  any  such  purchase  had  been  made,  it  was  with  full 
knowledge  of  complainant's  rights,  and  that  no  notice  of  the  pur- 
chase was  given  to  him  by  Osborn,  or  any  one  for  him,  until  after 
he  had  advanced  his  money  and  sold  his  goods  to  Holmes  on  the 
faith  of  said  mortgage.  The  defendants  were  required  to  answer 
the  bill  under  oath. 

*Holmes  answered,  admitting  the  execution  of  the  mort-  [471 
;gage,  but  denying  that  it  remained  in  force.  On  the  contrary,  he 
.averred  that  the  note  for  9735,  with  the  mortgage  on  the  Kenton 
property,  was  given  and  accepted  in  satisfaction  of  all  complain- 
ant's claims  upon  him,  and  in  discharge  of  the  mortgage  in  the  bill 
mentioned ;  and  this  was  done  pursuant  to  a  proposition  made  by  him 
to  complainant,  after  representing  to  complainant  that  he  had  sold 
the  land  to  Osborn,  and  received  his  pay ;  that  complainant,  after 
accepting  and  receiving  the  S735  note,  and  the  Kenton  mortgage, 
fraudulently  refused  to  release  the  first  mortgage,  and  the  securities 
therein  mentioned. 

He  further  answered,  that  he  had  sold  to  Osborn,  and  had  re- 
ceived full  payment ;  that  when  he  sold,  he  told  Osborn  of  the 
mortgage  held  by  complainant,  and  promised  to  have  it  released 
as  soon  as  he  could  do  so. 

Osborn  answered,  among  other  tnings,  that  he  had  purchased 
the  land  of  Holmes,  April  13,  1845,  and  paid  fbr  the  same  between 
that  date  and  December  15,  1845,  and  that  he  has  been  in  the  ex- 
clusive possession  thereof  ever  since  May  17, 1845.  Denies  that 
the  mortgage  in  the  bill  mentioned,  or  the  notes  in  said  mortgage 
: specified,  are  unpaid ;  but,  on  the  contrary,  avers  that  said  notes 
were  paid  by  Holmes,  September  19,  1846.  Denies  that  the  S735 
note  was  executed  as  evidence  of  the  balance  due  on  said  mortgage, 
and  says  it  was  a  separate  transaction,  and  secured  by  the  Kenton 
mortgage.  Avers  that  complainant  had  notice,  both  before  and  at 
the  time  of  the  execution  of  the  S735  note,  of  his  (Osborn 's)  purchase 
of  the  land. 

Boss,  also,  put  in  an  answer,  but  it  is  unnecessary  to  refer  to  it. 

To  the  answers  of  Holmes  and  Osborn,  the  complainant  replied, 
;and  the  cause  went  to  trial  in  the  common  pleas,  upon  the  plead- 
ings and  testimony.  The  court  decreed  a  dismissal  of  the  bill,  and 
^he  complainant  appealed. 

In  the  supreme  court,  Osborn,  by  leave,  filed  an  amended  answer, 
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>  stated  that  he  purchased  the  land  for  '(^IjlSO, 
bllows :  9600  in  October,  1845 ;  S400  in  Decern- 
i^ebruarj)  1846,  and  (100  to  the  fund  commission- 
Dty,  at  a  date  not  stated ;  that  he  had  made  fall 
lary  1, 1848.  That  when  he  purchased,  Holmes 
nstances  and  responsible  for  all  his  liabilities,  and 
P  a  large  amount  of  unencumbered  real  estate ; 

times  of  the  making  of  said  payments,  Holmes 
ssured  him,  that  if  complainant's  mortgage  was 

he,  Holmes,  would  settle  **  the  same,''  and  that 

as  he  could,  go  to  Steubenvilie,  and  have  the^ 
i,  and  the  mortgage  released.    Eepeats  his  denial 

and  the  Wilson  claim  remain  unpaid,  and  avers 
mplete  his  agreement  with  respondent,  and  free 
)f  loss,  went  to  Steubenvilie  to  settle  said  mort- 

same  released;  and  that, on  September  19,  1846, 
aid  agreement  and  purpose.  Holmes  proposed  to, 
omplainant  to  settle  said  mortgage  and  notes,  to- 
ims  which  the  complainant  held  against  him,  and 
id  mortgage  another  mortgage  on  real  estate  in 
vn  property  was  then  worth  $1,500.  That,  pur- 
)ement,  Holmes  executed,  and  complainant  re- 
ote  and  Kenton  mortgage.  Avers  that  complain- 
at  respondent  had  purchased  and  paid  for  said 
d  denies  that  it  was  intended  that  9735  should  bo 
irst  mortgage.  Further  answering,  says,  that 
Q  property  to  be  an  amply  sufficient  security,  and 
)  mortgage  to  be  discharged,  and  having  paid  all 
of  his  purchase  from  Holmes  except  SlOO  due  the 
rs  of  Hardin,  he  and  Holmes  on  November  5, 
.  the  original  papers  made  at  the  time  of  the  por- 
of  the  title  bond  Holmes  had  executed  to  him,  he 
it  of  the  title  bond  Boss  had  executed  to  Holmes, 
inant,  by  neglecting  to  deliver  the  Kenton  mort- 
icord  until  January  28, 1848,  over  sixteen  months- 
I,  lost  nearly  all  the  security  afforded  thereby, 
i  the  meantime  mortgaged  and  conveyed  the 
persons. 

lat  said  Kenton  mortgage  included  nearly  all  the 
>wned  out  of  which  said  debt  could  be  secured 
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"by  Teaff,  or  by  pespondent,  if  reepondent  had  paid  TeaflPs  claim ; 
and  that  respondent  was  disabled  fh)m  paying  the  debt  and  indem* 
nifying  himself  out  of  said  property  by  the  extension  of  twelve 
months  given  by  Teaff  to  Holmes  for  payment.  Avers  that 
Holmes,  abont  1847,  became  wholly  insolvent,  and  his  property  has 
been  sold,  or  covered  by  mortgages,  so  that  it  has  become  impossi- 
ble for  either  Teaff  or  respondent  to  secure  said  debt. 

Sundry  depositions  having  been  taken  and  other  evidence  put  in^ 
the.  supreme  court,  upon  hearing  the  cause,  rendered  a  decree'  dis- 
missing the  bill ;  to  reverse  which  decree  the  present  suit  is  prose- 
cuted.   The  errors  assigned  are : 

1.  That  the  court  erfed  in  finding  that  the  equity  of  the  case 
was  with  the  respondents. 

2.  The  decree  is  in  favor  of  the  respondents,  when  it  should  have 
heen  in  favor  of  the  complainant. 

The  testimony  does  not,  in  our  opinion,  show  that  the  mortgage 
in  the  bill  mentioned  was  satisfied  and  discharged  by  the  8735  note 
and  the  Kenton  mortgage ;  but  it  does  show,  we  think,  that  the 
complainant  knew,  when  he  took  said  note  and  second  mortgage, 
that  Holmes  had  sold  the  quarter  section  of  land  to  Osborn,  and 
that  Holmes'  object  in  giving  the  new  note  and  mortgage  was  to 
protect  Osborn  against  the  first  mortgage.  And  we  think  it  i^  further 
proved  that  the  complainant  expressly  agreed  not  to  prosecute  the 
first  mortgage,  if  the  property  included  in  the  second  was  sufficient 
to  pay  his  claims.    The  witness,  Bickerstaff,  so  swears ;  and  testi-  ;'^M 

fies  that  the  agreement  was  reduced  to  writing,  attested  by  him  as  |^ 

a  witness,  and  left,  according  to  his  impression,  with  one  of  the  '^''% 

Messrs.  Dillon.     One  of  these  gentlemen.  Hoses  Dillon,  testifies  v;^ 

that  he  has  no  knowledge  ^f  any  such  paper ;  and  though     [474  ^^ 

he  has  searched  for  it  among  his  papers,  can  not  find  it.    The  other  i; 

Dillon  was  not  examined.    As  this  paper  was  the  highest  evidence      *"       -^^^ 
of  the  agreement,  it  ought  to  have  been  produced,  if  required,  or  '-^^ 

sufficient  proof  made  of  its  loss,  in  order  to  let  in  secondary  evi-  '  .^ 

deDee  of  its  contents.    But  it  was  competent  for  the  complainant  ;*!!£ 

to  waive  the  objection  and  permit  the  secondary  proof  to  be  re-  .Jc--- 

ceived,  and  we  must  presume  that  he  did  so,  as  it  nowhere  appears  'i:^^ 

in  the  case  that  he  objected  to  it,  and  its  admission  is  not  assigned  V^ 

for  error  in  the  bill  of  review.    Bickerstaff's  testimony  is  not  con-  ^  -^^ 

iradicted,  but,  on  the  contrary,  is  corroborated,  as  we  think,  by  '^j 

the  circumstancee  of  the  case.    It  is  also,  in  our  opinion,  sufficiently  -   H 

407  ^y 

•     Vie 


Digitized  by  V:iOOQIC 


.I-'.V.M 


475  SUPBEME  COTJBT  OF  OHIO. 

TeatTo.  Boss. 

established  that  the  property  covered  by  the  second  mortgage  was 
much  more  than  sufficient  to  secnre  the  complainant's  claim,  and 
tbnt  ho  lost  that  security  by  his  own  inexcusable  delay  for  sixteen 
months  to  deliver  the  mortgage  for  record  ;  whereby  the  property 
was  swept  away  by  other  creditors  and  grantees  of  Holmes. 
Holmes  having  become  insolvent,  the  question  is,  who,  under  these 
circumstances,  must  be  the  loser,  Teaff  or  Osborn?  The  court  be- 
low decreed  that  Teaff  must  lose.  If  we  reverse  the  decree,  we 
decide  that  Osborn  must  be  the  loser.  For  Osborn  has  paid  for  the 
land ;  and,  although  there  is  some  discrepancy  between  his  two 
answers  on  this  point,  yet  it  is  well  enough  established  that  he  had 
paid  much  the  greater  part  of  the  consideration  of  his  purchase 
before  September  19,  1846 ;  and  that,  if  any  part  of  it  remained 
due  when  coi^plainant's  original  bill  was  filed,  it  was  only  the  $100 
due  the  fund  commissioners  of  Hardin,  and  for  which  they  held  a 
paramount  lien  on  the  land.  Now,  without  recurring  to  the  gen- 
eral principle  that  the  holder  of  two  securities  for  the  same  debt  is 
not  permitted,  at  his  pleasure,  by  a  release  of  one  of  them,  to  cast  the 
whole  burden  of  his  claim  upon  the  other,  to  the  prejudice  of  a 
third  person,  who  has  obtained  rights  to  the  latter  from  the  debtor; 
but,  confining  ourselves  to  the  contract  of  the  parties,  and  the  law 
arising  upon  it,  can  there  be  a  doubt  how  this  case  ought  to  be 
475]  ^decided  ?  It  was  perfectly  lawful  for  Teaff,  in  consideration 
of  receiving  the  $735  note  and  the  Kenton  Mortgage,  to  stipulate 
as  he  did,  not  to  prosecute  the  first  mortgage  if  the  Kenton  prop- 
erty was  a  sufficient  security.  Such  a  contract  was  valid  and 
might  have  been  enforced  even  as  between  him  and  Holmes,  if  the 
latter  had  not  destroyed  the  security  by  his  own  acts.  But  Teaff, 
when  he  made  the  contract,  knew  that  its  object  was  to  free  the 
land  which  Osborn  had  purchased.  Could  he,  with  this  knowledge, 
securely  take  his  own  time  to  record  the  Kenton  mortgage?  Had 
he  a  right  to  delay  its  delivery  to  the  recorder  sixteen  months,  and, 
by  so  doing,  let  the  property  be  taken  under  subsequent  mortgi^es 
and  grants?  We  think  not.  If,  instead  of  the  mortgage,  Holmes 
had  indorsed  to  him,  as  collateral  security,  notes  on  solvent  persons, 
and  he  had  neglected  to  collect  them  when  he  might  have  done  so, 
and  the  makers  had  become  insolvent,  it  is  well  settled  that  bo 
would  be  held  to  have  made  the  notes  his  own,  and  that  they  would 
be  treated  as  payment.  So  in  this  case  his  gross  neglect  has  lost 
him  an  amply  sufficient  security  for  his  debt;  and  it  would  be  a 
408 
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plain  violation  of  both  legal  and  equitable  principled  to  suffer  him 
to  take  advantage  of  his  own  laches  to  enable  him  to  do  what  he 
had  expressly  contracted  he  would  not  do. 

But,  independently  of  the  agreement,  we  should  come  to  the  same 
result.  The  complainant  had  two  properties  in  security  for  his 
claim,  in  one  of  which  he  knew  Osborn  had  become  interested. 
Could  he,  knowing  this,  release  or  destroy  the  other  security,  and 
coerce  payment  of  his  whole  demand  out  of  Osborn's  land  ?  The 
authorities  decisively  answer  this  question. 

In  Cheeseborough  r.  Millard,  1  Johns.  409,  it  was  held  that,  "if  a 
•creditor  has  a  lien  on  two  different  parcels  of  land,  and  another 
-creditor  has  a  subsequent  lien  on  one  only  of  these  two  parcels,  and 
the  prior  creditor  elects  to  take  his  whole  demand  out  of  the  parcel 
of  land  on  which  the  subsequent  creditor  has  his  lien,  the  latter  is 
•entitled  either  to  have  the  prior  creditor  thrown  upon  the  other 
*fund,  or  to  have  the  prior  lien  assigned  to  him  for  his  bene-  [476 
.fit.    So,  if  a  creditor  by  bond  exacts  the  whole  of  his  demand  from  :  '•f| 

one  of  the  sureties,  that  surety  is  entitled  to  be  substituted  in  his 
place,  and  to  a  cession  of  his  rights  and  securities,  as  if  he  were  a 
purchaser,  either  against  the  principal  debtor  or  his  co-sureties. 
And  if  the  prior  creditor  has  put  it  out  of  his  power  to  make  the 
cession,  it  seems  that  he  will  be  excluded  from  so  much  of  his  de-  '^eji 

.mand  as  the  surety  or  subsequent  creditor  might  have  obtained  if 
the  cession  could  have  been  made." 

These  principles  cover  the  whole  case  before  us ;  for  it  will  not 
be  denied  that  a  subsequent  purchaser  of  the  fee,  absolutely,  stands  .'ij 

in  as  good  a  condition  as  a  subsequent  mortgagee.    They  are  both  , ;;^ 

j[>urchasers,  and  their  equities,  as  against  the  paramount  incum-  ,   ' -s 

France,  are  equal.    Nor  can  it  be  gainsaid  that  where  the  creditor  ';^ 

who  has  the  securities  suffers  one  of  them  by  bis  laches  to  become  *  -v^' 

valueless,  he  is  in  no  better  position  than  if  he  had  released  that  se-  *      .  ^ 

curity.  Here,  then,  if  the  Kenton  mortgage  were  valuable,  Osborn 
would,  upon  the  principle  of  the  case  just  cited,  have  a  right  to  re-  '  .^ 

quire  TeafP  to  resort  to  it  first,  or  at  least  to  assign  it  to  him,  Os-  '^,^- 

born.    But  it  has  become  worthless  owing  to  TeafTs  failure  to  re-  -• 

-cord;  and  he  has,  therefore,  no  right  to  offer  a  cession  of  it  to  '■^ 

Osborn ;  and,  as  it  was  more  than  suf&cient  to  satisfy  the  debt,  there  'J 

is  no  longer  any  right  to  resort  to  Osborn*s  land  for  payment. 

Stevens  v.  Cooper,  1  Johns.  425,  was  a  case  in  which  a  mortgage 
•of  six  lots  was  given  to  secure  a  debt.    The  mortgagor  subsequently 
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lots,  separately,  to  different  persons.    After  this  the  mort- 
ileased  four  of  the  lots  fh)m  the  lien  of  the  mortgage.    The 

that  arose  was,  whether,  under  these  circumstances,  he 
tve  payment  of  his  whole  demand  out  of  the  remaining  two 
'was  decided  that  he  could  not ;  that  these  lots  could  only 
^ed  with  a  rateable  proportion  of  the  debt.    Had  the  re- 

the  four  lots  taken  place  while  they  yet  remained  the 
>perty  of  the  mortgagor,  but  after  the  sale  of  *the  two  lots, 

the  four  lots  at  the  time  of  the  release  been  amply  suffi-^ 
pay  the  debt,  then,  if  the  release  was  given  with  knowledge 
two  lots  had  been  sold  and  paid  for,  there  can  be  no  doubt 
the  chancellor  would  have  held  the  two  lots  to  be  wholly 
>m  the  mortgage.  The  principle  upon  which  his  decision 
mid  have  required  him  so  to  hold. 

Johnson  v.  Rice,  8  Greenl.  157,  it  was  decided  that  if  the 
or  alien  the  land  in  severalty  to  divers  purchasers,  and  the 
ee,  knowing  this,  release  to  one  of  them,  without  the  assent 
thers,  his  lien  is,  pro  tanto,  extinguished. 
Teaff  had  recorded  the  second  mortgage  in  time  to  make 
amount  lien  on  the  Kenton  property,  and  had  afterward  re- 
>  the  subsequent  purchasers  from  Holmes,  it  might  be,  in- 
ntly  of  his  agreement,  that  he  could  resort  to  Osbom's 
a  rateable  proportion  of  his  claim  ;  but,  by  his  failure  te- 
nd obtain  the  paramount  lien,  when  he  might  have  done 
,s  lost  this  right.  For  had  he  thus  obtained  the  paramount 
would  have  had  an  ample  security,  to  which  Osbom  could 
npelled  him  first  to  have  recourse ;  but  by  his  own  inex- 
[ault,  he  has  deprived  Osbom  of  this  right ;  and  he  ought, 
3,  to  sustain  the  loss,  rather  than  that  Osbom  should  he- 
Bd  by  his  neglect. 

views  render  it  unnecessary  to  consider  what  effect,  if  any,, 
nsion  to  Holmes,  of  time  for  payment,  had  upon  the  rights 
arties. 

*e  satisfied  that  the  decree  of  the  supreme  court  was  en* 
rrect ;  and  the  bill  of  review  must,  therefore,  be  dismissed. 

Bill  dismissed. 
LO 
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A  dedication  by  the  original  proprietors  of  a  town,  of  a  parcel  of  ground 
therein,  for  public  uses,  is  valid,  although  they  held  but  an  equitable  estate^ 
in  the  premises ;  and  their  trustee,  holding  but  a  naked  legal  title  for  their 
use,  is  bound  to  respect  such  dedication. 

Such  dedication,  made  before  any  legislative  act  required  town  plats  to  be  re- 
corded, is  valid  without  such  record. 

And  it  is  valid,  although  there  was  no  grantee  in  esse,  when  it  was  made,  capa- 
ble of  taking  the  fee. 

Property  dedicated  to  public  uses,  without  any  provision  for  a  forfeiture,  doe& 
not  revert  to  the  dedicators,  upon  a  misuser  of  it.  It  is  only  when  th& 
uses  become  impossible  of  execution  that  it  can  revert. 

The  right  of  a  county  or  town  to  property  thus  dedicated  may  be  barred  by 
the  statute  of  limitations,  or  lost  by  lapse  of  time. 

So  may  a  right  of  the  dedicators  to  enforce  a  specific  execution  of  the  purposes 
of  the  dedication. 

Such  dedicators  have  not,  by  mere  operation  of  law,  exclusive  of  any  provision 
in  the  act  of  dedication,  a  visitorial  power. 

Under  the  territorial  law  of  December  6, 1800  (1  Chase,  291),  a  stranger  was  not 
authorized  to  make  a  town  plat,  and  cause  it  to  be  recorded,  unless  the 
original  proprietors  were  dead,  or  had  removed  from  the  territory. 

Where  a  trustee,  with  a  knowledge  of  his  cestui  que  trusty  makes  a  conveyance 
apparently  in  derogation  of  the  trust,  and  undisturbed  possession  is  held 
and  improvemeiHs  made  during  a  long  period,  e.  g.  fifty  years,  by  the 
grantee  and  those  claiming  under  him,  in  which  period  no  claim  is  asserted 
by  the  cestui  que  trust,  it  may  be  presumed  that  he,  for  a  sufficient  consid- 
eration, directed  or  acquiesced  in  the  conveyance. 
.Although  it  is  true,  as  a  general  rule,  that,  as  between  trustee  and  cestui  que 
trust,  lapse  of  time  is  no  bar,  yet  it  is  equally  true  that  where  the  former, 
with  the  knowledge  of  the  latter,  disclaims  the  trust,  either  expressly  or  by 
acts  that  necessarily  imply  a  disclaimer,  and  an  unbroken  possession  follows 
in  the  trustee,  or  those  claiming  under  him,  for  a  period  equal  to  that  pre- 
scribed in  the  act  of  limitations  to  constitute  a  bar,  such  lapse  of  time, 
under  such  circumstances,  may  be  relied  upon  as  a  defense. 

A  tenant  in  common,  whose  rights  may  be  vindicated  by  his  separate  action,  is 
not  protected  against  the  statute  of  limitations,  or  lapse  of  time,  by  a  disa- 
bility of  his  co-tenant. 

Where  time  begins  to  runs  against  the  ancestor,  it  continues  to  run  against  the 
heir,  although  the  latter  is  an  infant    This  is  the  universal  rule  in  respect 
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>f  limitations,  and  the  general  rule  in  equity,  when  lapse  of 

»n  as  a  bar. 

pearing  by  the  bill,  may  be  taken  advantage  of  upon  de- 

ises  of  ft*aud  that  render  the  defense  of  lapse  of  time  unavail- 
3  a  person  has  been  misled  by  the  misrepresentations  or  prac- 
ersary,  or  kept  in  ignorance  of  his  rights  by  one  who  ought 
led  them ;  but  such  f^aud  must  be  specially  averred.  ThA 
ent  of  combination  and  confederacy  is  insufficient,  even  upon 

ty,  as  well  as  at  law,  that  if  a  pleading  admits  of  either  of 

ictions  equally  well,  that  construction  is  to  be  adopted  which 

t>le  to  the  pleader. 

ite  is  granted  or  devised  to  trustees  without  words  of  per- 

rusts  of  perpetual  duration,  there  is  much  reason  and  author- 

I  that  the  legal  estate  taken  by  the  trustees  is  commensurate 

t,  and,  therefore,  a  fee.    Miles  v.  Foster,  10  Ohio,  1,  which 

;nize  a  contrary  doctrine,  doubted. 

legal  title  goes  upon  the  death  of  the  grantee  or  devisee,  it 

;ed  with  the  trust. 

trustees  do  not  take  a  fee,  yet,  if  the  trust  is  created  by 

ng  a  covenant  of  general  warranty,  binding  the  grantor  and 

er,  such  deed  may  operate  by  way  of  estoppel,  to  confirm  to 

ies  of  the  trust  the  perpetual  and  beneficial  estate  in  the 

persons,  as  **  Trustees  of  the  Presbyterian  Congregation  of 
id  their  successors  forever,"  "for  the  use,  benefit,  and  behoof 
id  congregation  forever,"  there  being  then  but  one  such  con- 
lot  void  for  uncertainty  as  to  the  beneficiaries  of  the  trust,  al- 
^ere  not  then  incorporated. 

B  evidently  designed  to  convey  a  fee,  a  court  of  equity  will 
'  to  defeat  the  intent.  If  it  would  be  reformed  in  equity,  no 
Duld  be  bound  by  it  when  reformed  can  found  an  equity  upon 

;es,  upon  the  complainant's  information  merely,  that  a  certain 
existence  is  not  admitted  by  a  demurrer, 
lity  against  equity,  the  rule  "  prior  in  time,  stronger  in  right," 
ail  if  the  prior  equity  has  become  stale,  and  the  subsequent 

t. 

i  in  chancery  reserved  in  Hamilton  county, 
nants,  by  their  bill,  filed  October  2, 1848,  set  forth 
Denman  was  one  of  the  associates  of  John  Cleves 
purchase  fh>m  the  government  of  the  lands  knowa 
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as  "  Symmes'  Parchase ;"  that  it  was  agreed,  among  the  associates, 
that  "  each  was  to  be  at  liberty  to  select  for  his  own  nse  a  certain 
portion  of  the  lands  purchased,  on  payment  at  the  rate  and  terms 
contracted  for  j"  *that  Denman,  accordingly,  in  the  summer    [ISC' 
of  1788,  selected  for  his  own  use  the  land  opposite  the  mouth  of 
the  Licking  river,  on  which  land  the  town  of  Losantiville  was  laid 
out  the  next  year,  which  selection  was  approved  and  confirmed  by 
Symmes  and  his  associates ;  that,  on  August  25, 1788,  by  a  written 
agreement  of  that  date,  Denman  sold  two  undivided  thirds  of  said 
land  to  Eobert  Patterson  and  John  Pilson,  for  twenty  pounds,  Vir- 
ginia currency,  to  be  paid  upon  his  ^'  producing  indisputable  testi> 
mony  of  his,  the  said  Denman's,  indisputable  right  and  title  to  the 
said  premises ;"  that,  in  September,  1788,  Filson  was  killed  by  the 
Indians ;  that  no  town  had  been  laid  out  on  the  premises,  nor  had 
Filson  paid  said  £20,  or  any  part  thereof;  that  Denman  afterwards 
produced  to  Patterson  and  Filson's  heirs  indisputable  evidence  of 
his  title,  and  demanded  a  compliance  with  the  terms  and  stipula- 
tions of  the  aforesaid  contract;  but  they  wholly  neglected  and  re- 
fused to  comply  therewith  ;  and  thereupon  the  contract,  so  far  as^ 
it  had  respect  to  Filson  and  his  heirs,  was  put  an  end  to,  and 
deemed  by  Patterson  and  Denman  to  be  no  further  binding  on 
them  or  their  heirs ;  that  some  time  thereafter,  the  precise  time  not 
known,  Col.  Israel  Ludlow,  by  the  mutual  consent  of  Denman  and 
Patterson,  succeeded  to  the  share  which  had  been  forfeited  by  Filson 
and  his  heirs,  as  aforesaid,  and  paid  to  Denman  said  £20,  and  be- 
came entitled,  in  the  place  of  Filson,  to  an  undivided  third  of  the 
tract  of  land  selected  by  Denman,  as  aforesaid ;  that  in  the  fore- 
part of  1789,  the  proprietors  laid  out,  on  said  tract,  a  town  which 
they  called  Losantiville,  which  name  was  afterwards  changed  to- 
Cincinnati ;  that  the  streets,  alleys,  and  lots  thereof  were  marked, 
and  a  plat  or  map  of  the  town  made  out  by  the  proprietors,  en  which 
the  name  and  width  of  the  streets  and  alleys  were  noted,  the  lots 
numbered,  and  eight  of  them,  to  wit,  in  lots  Nos.  114,  115,  116, 117 
139, 140, 141,  and  142,  designated  as  reserved  for  a  court-house,  a 
jail,  a  church,  and  school ;  that  said  map  was  afterward  lost  or  de- 
stroyed by  some  person  or  persons  unknown ;  that,  on  May  22, 1790, 
Denman  caused  an  entry  of  said  tract  to  be  made  in  his  own 
*name,  in  the  book  of  entries  kept  in  the  office,  opened  by    [481 
Symmes  for  that  purpose,  which  entry,  complainants  charge,  inured 
to  the  benefit  of  Denman,  Patterson  and  Ludlow,  as  partners  and? 
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joint  proprietors  aa  aforeeaid,  so  as  to  inyest  them  with  the  complete 
suitable  title ;  that  on  September  30,  1794)  the  lands  known  as 
Sjmmes'  Purchase  were  patented  to  Symmes  by  the  government, 
whereby,  as  oomplainants  aver,  he  beoame  seised  in  fee  of  the  legal 
title  to  said  tract,  selected  and  entered  by  Denmaa,  as  a  trustee  in 
trust  for  Denman,  Patterson  and  Ludlow,  their  heirs  and  assigns, 
And  for  no  other  use  or  purpose  whatever ;  that,  on  November  6, 
1794,  Patterson  sold  and  conveyed  all  his  title  and  interest  in  and 
to  said  town  of  Cincinnati  to  Samuel  Freeman  in  fee  simple,  who, 
on  March  4, 1795,  sold  and  conveyed  the  same,  in  fee  simple,  to  Joel 
Williams,  the  ancestor  of  complainants ;  that  on  the  same  4th  of 
March  Denman  sold  and  conveyed  his  undivided  third  of  said  town 
to  said  Joel  Williams,  by  a  dc^  which  describes  Williams  aa  of 
Cincinnati  aforesaid ;  by  means  of  which  conveyances,  complain- 
itnts  aver  that  said  Williams  became  seized  in  fee  simple  of  the 
equitable  title  to  two  undivided  third  parts  of  the  eight  lots  afore- 
^d,  the  equitable  title  to  the  remaining  third  being  in  Ludlow ; 
that  on  December  28,  1797,  Symmes  conveyed  four  of  said  eight 
lots,  to-wit,  Nos.  114, 115, 139  and  140,  to  Moses  Miller,  John  Lud- 
low, James  Lyon,  William  McMillen,  John  Thorp,  David  B.  Wade 
and  Jacob  Beeder,  trustees  for  the  Presbyterian  Congregation  of 
Cincinnati  and  their  successors  forever,  "  for  the  use,  benefit  and  be- 
hoof of  the  aforesaid  congregation  forever,"  with  covenants  of 
seizin,  power  to  sell  and  convey,  uid  general  warranty ;  the  last  be- 
ing that  he  and  his  heirs  would  warrant  and  forever  defend  the 
premises  unto  the  said  trustees  and  their  successors,  against  all  law- 
ful claims  and  demands  whatsoever:  that  complainants  have  heard, 
and  "so  charge  that  the  consideration,  sixteen  dollars,  mentioned  in 
this  deed,  was  never  paid,  and  that  the  grantees  had,  at  and  prior 
to  its  execution  and  delivery,  notice  and  knowledge  of  the  equities 
482]    of  Williams  and  Ludlow ;  and  ^further,  that  said  trustees 
were  unincorporated,  and  therefore  incapable  of  transmitting  an 
estate  by  succession  ]  for  which  reason  they  took  only  a  life  estate 
in  the  premises,  which  terminated  on  the  death  of  David  B.  Wade, 
the  last  survivor  of  them,  on  July  23, 1842 ;  that,  on  May  24^  1798, 
Symmes  conveyed  the  remaining  four  lots,  viz.,  Bos.  141, 116,  142 
and  117,  to  Boberb  McClare  and  John  McGullongh,  '<  trustees  and 
agents  for  the  body  of  the  people  within  the  county  of  Hamilton,'* 
"  in  trust  for  the  uses  and  purposes  thereof,  intended  by  the  people 
•of  the  said  county  of  Hamilton,''  "  together  with  all  and  singalar 
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i^he  appartenances  to  the  same  four  lots  belonging,  or  in  any  way 
:appertaining,  for  public  purposes,  and  for  the  use  of  the  people  of  the 
county  of  Hamilton ;  to  have  and  to  hold  the  said  four  lots  of  land 
in  trust  to  the  said  Bobert  IfcGlure  and  John  HcCuIlough,  as  trus- 
tees for  said  county  of  Hamilton,  to  the  only  proper  use,  benefit 
and  behoof  of  the  good  people  of  said  county  of  Hamilton,  for 
4tll  public  purposes,"  which  deed  contains  covenants  of  seizin,  and 
power  to  sell  and  convey,  and  a  covenant,  with  said  McClure  and 
HcCuIlough  and  their  heirs  and  successors,  to  warrant  and  forever 
•defend  the  premises.  That,  as  complainants  are  informed  and 
charge,  the  consideration,  four  dollars,  mentioned  in  this  deed,  was 
never  paid ;  and  that  at  and  prior  to  its  execution  and  delivery 
the  graatees  had  notice  and  knowledge  of  the  equities  of  Williams 
and  Ludlow ;  and  complainants  further  charge  that  a  title  in  fee 
did  not  pass  to  HcGlure  and  McGulIough,  but  only  an  estate  for  life, 
which  terminated  on  the  death  of  McClure,  the  last  survivor,  on 
September  21,  1820. 

That,  on  December  6, 1800,  the  territorial  legislature  passed  <'an 
act  to  provide  for  the  recording  of  town  plats,"  1  Chase,  291,  which 
ix>ok  effect  from  and  after  May  1,  1801.  The  first  section  of  this 
act  required  the  original  proprietor  or  proprietors  of  each  town 
theretofore  laid  out,  except  vacated  towns,  to  cause  a  true  map,  or 
plat  thereof,  to  be  recorded  in  the  recorder's  office  of  the  county  in 
which  the  town  lay,  within  one  year  from  the  taking  effect  of  the 
^ct,  and  imposed  penalties  for  a  refusal  or  neglect  to  do  so. 

*The  second  section  provided :  "  That  where  the  proprie-  [483 
tor  or  proprietors,  who  have  laid  out  any  town,  are  dead  or  re- 
moved from  the  territory,  it  shall  be  lawful  for  any  person  whose 
information  may  enable  him  to  do  it  to  make  a  plat  of  such  town, 
And  to  appear  before  a  justice  of  the  peace,  or  a  justice  of  the 
•court  of  common  pleas  of  the  county  where  such  town  lies,  or  be- 
fore a  judge  of  the  general  court  of  this  territory,  and  make  oath 
that  the  same  is  a  true  and  accurate  map  or  plat  of  such  town,  or 
(Shall  otherwise  prove  the  truth  and  accuracy  thereof,  to  the  satis- 
faction of  such  judge  or  justice ;  such  map,  so  proved  and  certified 
by  the  judge  or  justice  taking  such  probate,  under  his  hand  and 
seal,  may  be  admitted  to  record  ;  and,  after  the  same  is  recorded, 
if  the  proprietor  or  proprietors,  his,  her,  or  their  heirs,  executors, 
or  administrators,  will  controvert  the  truth  or  accuracy  of  such  re- 
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pursuant  to  the  act  aforesaid.    The  probate  aforesaid  is  exhibited 
with  the  bill)  and  is  in  these  words : 

"  Territory  of  the  United  States  northwest  of  the  river  Ohio, 
Hamilton  county,  ss. 

"  Be  it  remembered,  that  on  this  twenty-ninth  day  of  April,  in 
the  year  of  our  Lord  1802,  at  the  town  of  Cincinnati,  in  the  county 
and  territory  aforesaid,  personally  appeared  before  me,  Samuel 
Sobb,  one  of  the  judges  of  the  court  of  common  pleas,  and  like- 
wise one  of  the  justices  assigned  to  keep  the  peace  in  and  for  said 
county,  Joel  Williams,  of  Cincinnati  aforesaid,  who,  being  duly 
sworn,  maketh  oath  and  saith  that  John  Filson,  one  of  the  original 
proprietors  of  said  town  of  Cincinnati  (formerly  called  the  town 
of  Losantiville),  is,  as  this  deponent  is  informed  and  believes,  dead, 
and  that  Matthias  Denman  and  Eobert  Patterson,  the  two  other  orig- 
inal proprietors  of  said  town,  as  this  deponent  is  informed  and  verily 
believes,  do  not  reside,  and  are  not  not^  within,  and  for  a  long  space 
of  time  have  not  been  in,  this  territory  aforesaid,  and  have,  a» 
this  deponent  believes,  no  intention  of  recording  in  person  the  plat 
of  said  town,  agreeable  to  a  late  act  of  said  territory,  entitled 
**  An  act  to  provide  for  the  recording  of  town  plats ;'  and  [485 
this  deponent  further  saith  that  he  possesseth,  as  he  believes,  suffi- 
cient information  in  the  premises  to  enable  him  to  make  a  plat  of 
said  town  of  Cincinnati,  agreeable  to  the  original  plat,  plan,  design 
and  intentions  of  the  aforesaid  original  proprietors  of  said  town,  in 
manner  and  form  as  the  same  was  originally  laid  out  and  declared 
by  the  proprietors  aforesaid  ;  and  this  deponent  further  saith,  that 
the  within  is  a  true  and  accurate  map  or  plat  of  said  town  of  Cin- 
cinnati, agreeable  to  the  original  plat,  plan,  design  and  intentions 
of  the  three  proprietors  aforesaid,  in  manner  and  form  as  the  same 
was  originally  laid  out  and  declared  by  the  proprietors  aforesaid. 
In  witness  of  the  above,  I  do  hereby  certify,  under  my  hand  and 
seal,  that  the  above  deposition  of  the  said  Joel  Williams  was  duly 
signed  and  sworn  to,  on  the  day  and  at  the  place  above  mentioned." 

"Joel  Williams." 

"  Before  me,  Samuel  Eobb.  [Seal.]" 

And  complainants  charge  that,  in  virtue  of  the  premises,  the  said 
county  of  Hamilton  became  seized  in  fee  simple  of  the  equitable^ 
title  to  said  eight  lots,  ^'  in  trust  to  and  for  the  use  of  a  court  house,  a 
jail,  a  church  and  a  school,  and  for  no  other  use  or  purpose  what* 
ever." 

VOL.  1—27  417 
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nati  in  tbeir  said  act  of  dedicatioa ;  bat  oontraiy  to  the  express 
declaration,  and  entirely  inconsistent  with  the  benevolent  intentions 
of  the  said  proprietors  in  making  said  dedication,  they  have  erected 
or  permitted  private  and  public  bnildings  to  be  erected  on  all 
of  said  lots,  none  of  which  are  intended  to  be  used  either  for  a 
•conrt-honse,  a  jail,  a  chnrch,  or  school;  but  to  be  occupied  for 
secular,  private  and  improper  purposes,  to-wit,  for  making  and 
vending  patent  medicines,  lawyers'  offices,  tailors'  shops,  dry  goods 
stores,  millinery  stores,  book  stores,  dentists',  offices,  liquor  stores, 
<lram  shops,  alias  coffee  houses,  printing  offices,  confectionaries, 
jewelry  shops,  dwelling,  and  divers  other  private  and  *se-  [487 
onlar  purposes,  none  of  which  are  for  either  of  the  purposes, 
-designated  by  the  said  proprietors  of  the  said  town  of  Cin- 
oinnati  in  their  aforesaid  dedication,  or  within  the  intent  and 
meaning  thereof,  but  in  utter  violation  and  against  the  spirit  and 
meaning  thereof,  and  contrary  thereto."  That  they  have  per- 
mitted persons,  '*  under  the  name  and  style  of  Trustees  of  the  First 
Presbyterian  Congregation  in  Cincinnati,  and  those  under  whom 
they  claim  to  have  derived  title,  to  enter  npon,  occupy,  and  appro-  7  % 

priate  to  their  own  use,  make  leases,  and  perform  other  acts  of  -    ^J 

ownership,  to  the  entire  exclusion  of  all  other  religious  societies  or  :^ 

<;harches  of  professing  christians,  certain  portions  of  the  property  ^v^ 

dedicated  as  aforesaid;  all  which  acts  are  also  inconsistent  with,  r  J 

and  contrary  to,  the  intentions  of  said  proprietors  of  the  town,  as 
declared  in  their  said  act  of  dedication.  And  they,  the  said  good 
people  of  the  county  of  Hamilton,  have  also  permitted  the  erection 
of  bnildings  in  part  of  the  said  dedicated  property,  erected  osten-  ^  /i^:^ 

sibly  for  educational  purposes,  to  be  used  and  occupied  for  purposes  '^^i 

wholly  inconsistent  with,  and  contrary  to,  the  purposes  for  which  :^ 

fiaid  dedication  was  made." 

That  complainants  have,  in  a  friendly  way,  requested  the  re-  ^ 

moval  of  every  building  so  improperly  erected,  in  order  that  the 
parposes  of  the  dedication  might  be  carried  into  effect ;  but  the 
people  of  said  county  have  wholly  neglected  and  refused  to  comply 
with  such  request. 

"And  your  orators  aver  that  each  and  every  individual  and  body 
politic  and  corporate  hereinafter  named  as  defendants,  at  and  prior 
to  his,  her,  or  their  payment  of  the  purchase  money,  or  receiving 
a  coaveyance  of  any  portion  of  the  dedicated  property,  had  notice 
and  knowledge  of  the  special  purpose  for  which  the  dedication 
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claiming  title  to,  or  in  occupation  of,  portions  of  said  property,  are 
made  defendants. 

The  prayer  of  the  bill  is  : 

1.  '*  That  the  defendants,  Anna  Harrison  et  al.,  the  only  heirs  of 
the  said  John  Cleves  Symmes,  deceased,  convey  to  year  orators, 
their  heirs  and  assigns  forever,  the  legal  title  to  two  undivided  third 
parts  of  the  said  dedicated  property." 

2.  '^  That  the  residue  of  the  defendants  convey  to  your  orators, 
their  heirs  and  assigns  forever,  two  undivided  third  parts  of  all 
the  interest,  title  and  estate  acquired  by  them,  or  either  of  them, 
directly  or  indirectly,  under,  and  in  virtue  of  the  dedication  afore- 
.said,  and  respectively  surrender  up  to  your  orators,  the  possession 
of  the  said  two  undivided  third  parts  of  the  said  dedicated  prop- 
erty, on  your  orators  paying  two-thirds  of  the  balance  which  may 
be  found  due  to  any  one  or  more  of  them,  for  valuable  and  lasting 
improvements  made  by  him,  her  or  them,  and  taxes  paid  on  said 

j)roperty,  after  deducting  therefrom  the  annual  value  of  the  rents 
and  profits  thereof,  and  tbe  interest." 

3.  ''  In  case  one  or  more  of  said  defendants  are  entitled  to  pro- 
tection, on  the  ground  of  being  an  innocent  purchaser,  or  any  other 

•cause,  then  and  in  that  case  your  orators  pray  your  honor  to  ad- 
judge, order  and  decree  that  the  value  or  values  of  said  dedicated 
property  be  ascertained,  and  the  aggregate  value  of  two-thirds 
thereof  be  paid  by  the  said  county  of  Hamilton  to  your  orators." 

4.  "  If,  upon  an  investigation  of  this  cause,  your  honor  should  be 
of  opinion  that  the  title  which  became  vested  in  the  said  county  of 
Hamilton,  in  virtue  of  the  dedication  by  the  proprietors  of  the  said 
town  of  Cincinnati,  as  aforesaid,  has  not,  in  virtue  of  the  premises, 
become  forfeited,  then  that  your  honor  adjudge,  order  and  decree 
that  all  the  private  and  public  buildings  and  other  erections  now 

.standing  on  the  said  dedicated  property,  or  any  part  or  parts  there- 
of, except  a  court-house,  a  jail,  a  church  and  school,  be  removed 
from  off  the  same ;  that  said  defendants  be  perpetually  enjoined 
from  erecting  any  new  buildings  thereon,  except  a  court-house,  a 
*jail,  a  church  and  school,  and  appropriating  said  property  to  [490 
.^Djr  other  use  or  purpose  than  those  above  indicated.  And  that  the 
right  of  visitation  of  the  two  undivided  third  parts  of  the  said  dedi- 
cated property  be,  by  your  decree,  secured  to  your  orators,  their 
Jlieirs  and  assigns  forever." 

5.  And  for  general  relief. 
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The  cause  came  on  to  be  heard  upon  demarrers  of  the  Presby- 
terian Society  and  others  to  the  bill,  and  was  argued  by  V.  Worth- 
ington,  and  Pughj  Attorney  General,  for  the  demurrants,  and  Thomas 
Scott  and  James  H,  Thompson,  for  the  complainants. 

The  demurrants  made  the  following  points : 

1.  The  bill  shows,  in  the  complainants,  no  interest  in,  or  control 
over  the  subject-matter  of  the  suit. 

2.  The  deeds  from  Symmes,  of  1797  and  1798,  to  the  trustees  of 
the  church  and  county,  respectively,  concluded  the  ancestor  of  the 
complainants ;  and  therefore,  they  have  no  right  to  the  relief  sought 
by  their  bill. 

3.  The  complainants'  claim  asserted  by  their  bill  is  stale  and  lost 
by  the  lapse  of  time  and  the  statute  of  limitations. 

4.  The  bill  is  multifarious. 

For  the  complainants,  it  was  contended  : 

1.  That  there  was  no  dedication  prior  to  the  recording  of  the 
town  plat  in  1802.  That  Williams  then  owned,  by  virtue  of  his 
deeds  from  Freeman  and  Denman,  two  undivided  thirds  of  the 
property,  and  Ludlow  owned  the  other  third. 

2.  That,  by  the  dedication,  an  easement  only  was  conveyed  to^ 
Hamilton  county,  the  equitable  fee  being  left  in  Williams  and 
Ludlow. 

3.  That  the  right  to  said  easement  had  become  forfeited  by  the 
misuser  aforesaid,  and  that,  consequently,  the  complainants  have  a 
right  to  two-thirds  of  the  property  divested  of  the  easement,  and 
Ludlow's  heirs  have  a  right  to  the  other  third. 

491]    *4.  That  if  no  forfeiture  has  occurred  the  complainants  have^ 
a  right  of  visitation. 

5.  Or,  at  all  events,  a  right  to  enforce  the  specific  execution  of 
the  purposes  of  the  dedication. 

6.  That  the  complainants  are  not  barred  by  lapse  of  time,  for  the 
following  reasons : 

1.  It  does  not  appear  by  the  bill  that  the  misuser  of  the  property^ 
claimed  by  the  Presbyterian  Society,  commenced  in  the  lifetime  of 
Joel  Williams. 

2.  If  it  does  so  appear,  yet  the  infancy  of  Ludlow's  heirs  is  a 
sufBcient  excuse  for  Williams'  failure  to  prosecute ;  and  the  com- 
plainants were  for  a  long  time  uninformed  of  their  rights. 

3.  There  is  no  bar  to  a  recovery  on  the  ground  of  forfeiture, 
unless  twenty-one  years  have  elapsed  since  the  forfeiture. 
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4.  On  the  termination,  in  1842,  of  the  life-eetate  vested  in  Miller 
et  als.,  in  virtue  of  the  conveyance  to  them  by  Symmes,  as  afore* 
aaid,  the  legal  estate  or  title  became  vested  in  Symmes'  heirs,  aa 
trustees  for  those  who  were  in  equity  entitled  to  the  property. 
Where  a  trust  is  broken,  and  then  something  done  which  is  a  full 
bar  to  the  cestui  que  trusty  yet  the  lands  coming  afterward  to  the 
tmstee's  hands,  he  will  be  decreed  to  convey  to  the  cestui  que  trust. 

5.  The  misuser  was  a  fraud,  and  therefore  lapse  of  time  is  no 
defense. 

6.  The  case  presented  is  a  pure  technical  trust,  against  which 
time  will  not  begin  to  run  until  after  the  trustee  has  legally  and 
honestly  divested  himself  of  the  trust. 

7.  Time  never  runs  against  the  state.  The  state,  by  the  terri- 
torial law  aforesaid,  became  a  party  to  the  contract  between  the 
county  and  the  proprietors  of  Cincinnati.  It  guaranteed  the  feith- 
ful  execution  of  the  trust  by  the  county. 

8.  The  defense  of  the  statute  of  limitations,  or  lapse  of  time, 
must  be  set  up  by  plea  or  answer. 

Thurman,  J.  The  complainants  contend  that  the  conveyances 
from  Freeman  and  Denman  to  their  ancestor,  Joel  Williams, 
♦invested  him  with  a  perfectly  equitable  title  to  two  undivi-  [492 
ded  third  parts  of  the  premises  in  controversy :  that  Israel  Ludlow 
was  seized  of  a  like  title  to  the  remaining  third;  that  John  C. 
Symmes  held  the  naked  legal  title,  in  trust  for  their  use  and  for 
no  other  purpose ;  and  that  no  dedication  of  the  premises  was 
made  prior  to  the  recording  of  the  town  plat  in  1802.  If  this  is  so, 
it  follows  that  the  conveyances  made  by  Symmes,  in  1797  and  1798, 
to  the  trustees  of  the  church  and  the  county  respectively,  were, 
unless  authorized  by  Williams,  plain  violations,  by  Symmes,  of  his 
duty  as  trustee ;  and  the  titles  asserted  under  these  conveyances 
•were  and  are  adversary  to  the  title  of  the  complainants. 

Now,  considering  that  when  these  conveyances  were  executed 
Williams  was  a  resident  of  Cincinnati ;  that  they  were  recorded  soon 
after  their  execution ;  that  he  must  be  presumed  to  have  had  notice 
of  them ;  that  he  lived  until  October  29,  1824,  a  period  of  over 
twenty-six  years,  without  ever  attempting  to  impeach  them  or  to 
disturb  the  possession  taken  under  them ;  that  a  further  period  of 
twenty-four  years,  making  over  fifty  years  in  all,  elapsed  before 
this  suit  was  brought;  that,  in  all  that  time,  no  claim  to  the  prem- 
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.fitrict  accordance  with  the  original  plat  made  by  the  first 
tors  of  the  town,  and  which  had  been  lost  or  destroyed.  T 
vation  or  dedication  took  place,  therefore,  when  the  town 
•out  it  1789.  The  second  section  of  the  territorial  law,  cite 
bill,  under  which  the  plat  of  1802  was  made  and  recorded,  c 
attempted  so  to  be,  had  reference  solely  to  towns  already 
and  to  the  recording  of  plats  of  such  existing  towns.  It 
relation  to  towns,  or  parts  of  towns,  to  be  subsequently  lai 
dedications  to  be  subsequently  made.  They  are  provide 
other  parts  of  *the  act.  And  this  is  an  answer,  if  one  wei 
needed,  to  the  argument  of  complainants*  counsel,  that  the 
tors  in  1789  had  no  sufficient  title  to  the  land  on  which  t 
was  laid  out  to  enable  them  to  make  a  valid  dedication, 
satisfactory  evidence  might  be  given  ;  but  it  is  enough  to  i 
if  they  made  no  dedication,  none  was  made  at  all.  For  ^ 
4id  nothing  more  than  prove  and  record,  or  rather  attempt 
and  record  a  copy  of  the  original  plat.  We  call  what  h< 
attempt,  because  he  states  in  his  affidavit  that  his  plat  is  n 
agreeably  to  the  original  plat,  plan,  design,  and  intentions 
man,  Patterson,  and  Filson,  who,  he  says,  were  the  original 
tors  of  the  town.  Now,  the  bill  shows  that  the  town  was 
out  until  after  Filson's  death,  and  that  the  proprietors  we 
man,  Patterson,  and  Ludlow.  But,  whoever  were  the  origi 
prietors,  it  is  obvious  that  proving  and  recording  in  1802  vi 
been  done  in  1789  is  no  evidence  that  Williams  did  not  a 
in  the  conveyances  made  by  Symmes  in  1797  and  1798.  ^ 
he  consented  or  not  to  those  conveyances,  it  is  evidently  p 
prove  and  record  a  copy  of  the  original  plat,  and  just  as  p 
the  one  case  as  in  the  other. 

Again  :  If  the  allegation  in  the  bill,  in  reference  to  the  b 
erected  in  Williams'  lifetime,  is  so  ambiguous  as  to  leave 
^ether  uncertain  whether  they  stood  on  the  lots  claimed 
-church,  or  on  those  claimed  by  the  county,  or  some  on  ( 
some  on  the  other,  the  rule,  that  where  a  pleading  admits  < 
of  several  constructions  equally  well,  that  construction  i 
adopted  which  is  least  favorable  to  the  pleader,  will  autho 
fendants  to  insist,  if  it  is  to  their  advantage  to  do  so,  that  tb 
ings  were  some  upon  the  county  lots  and  others  upon  the  chi 
and  that  thus  the  alleged  misuser  was  of  the  whole  propa 
^^mmenced  in  the  lifetime  of  Williams. 

42 


Digitized  by  VjOOQIC 


4iM^,496 


SUPBBMB  COUBT  OF  OHIO. 


WilliftBtt  V.  The  First  Presbyterian  Society  of  Cincinnati. 


"-'/' 


?*-*.. 

li..i'' 


fev:'' 


Another  answer  yet  remains.  If  it  is  true,  as  contended  by 
complainant's  counsel,  that  there  was  no  dedication  by  the  original 
proprietors,  then,  as  we  have  shown,  there  was  no  dedication  at  alL 
495]  And  if  it  is  also  true,  as  contended  by  *the  same  counsel, 
that,  when  Symmes  made  his  said  conveyances,  Williams  was  seized 
of  a  perfect  equitable  title  to  two-thirds  of  the  granted  premises,  it 
follows  that  it  is  wholly  immaterial  what  the  use  was  that  com- 
menced in  his  lifetime ;  for,  in  the  case  supposed,  any  use  of  the 
premises  by  the  defendants,  was  a  violation  of  his  right.  Now,  it 
is  nowhere  denied  in  the  bill  that  the  grantees  of  Symmes  took 
immediate  possession.  It  is  not  necessary  to  afSrm  the  proposition 
asserted  by  the  defendants*  counsel,  that  the  law  presumes,  in  the 
absence  of  averment  or  proof,  that  actual  possession  accompanies 
the  legal  title.  Possibly,  this  may  be  so ;  but  we  are  not  obliged  to 
decide  the  question.  For  we  think  it  fairly  inferable,  from  the  allega- 
tions of  the  bill,  that  immediate  possession  was  so  taken,  and  that 
it  has  been  held  ever  since  by  the  grantees  of  Symmes  and  those 
claiming  under  them. 

The  second  reason  assigned  why  lapse  of  time  is  no  bar,  is  that 
some  of  Ludlow's  heirs  were  infants  during  Williams'  lifetime; 
and  that,  for  a  long  time  after  his  death,  the  complainants  were^ 
uninformed  of  their  rights. 

It  is  impossible  to  see  how  Williams'  delay  could  be  excused  by 
the  infancy  of  Ludlow's  heirs.  If  he  had  any  interest  in  or  control 
over  the  property,  it  was  competent  for  him  to  assert  his  right 
without  their  being  joined  as  plaintiff^  in  the  suit.  They  are  not 
plaintiii^  in  the  present  bill,  and  fbr  the  same  reason  that  the  com- 
plainants may  proceed  without  them,  their  ancestor  might  have  so 
proceeded. 

As  to  the  ignorance  of  the  complainants,  it  can  not  avail  them. 
Time  had  began  to  run  against  their  claim  in  the  lifetime  of  their 
ancestor,  who  was  under  no  disability  and  was  cognizant  of  his 
rights.  Indeed,  whatever  equity  he  may  have  once  possessed,  had 
become  stale  before  his  death.  He  suffered  over  twenty-six  years* 
to  elapse,  after  the  execution  of  Symmes'  deeds,  without  asserting 
any  claim  against  them,  or  to  the  possession  held  under  them.  In 
all  that  time,  he  took  no  step  to  acquire  the  legal  title,  or  the  pos- 
session, or  to  prohibit  the  uses  to  which  the  property  was  applied,, 
or  in  any  manner  to  supervise  or  control  it. 
496]  *The  third  reason  assigned  is  that  there  is  no  bar  to  a  re* 
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coreiy  on  the  ground  of  forfeitare^  nnlesB  twenty-one  years  have 
elapBcd  since  the  forfeiture. 

This  reason  rests  upon  the  assumption  that  the  property  was 
dedicated  in  1802,  and  has  been  forfeited  by  misuser.  But  we  are 
now  considering  the  case  as  if  no  dedication  was  ever  made,  a  view 
we  are  compelled  to  take,  by  the  argnment,  that  the  property  wa& 
not  dedicated  by  the  original  proprietors.  If  it  was  not  dedicated 
by  them,  it  was  not  dedicated  at  all,  as  we  have  before  stated. 

Bnt  let  it  be  granted  that  it  was  dedicated  in  1802,  as  complain- 
ants contend,  and  let  it  also  be  admitted,  as  they  assert,  that  a  mis- 
user worked  a  forfeiture ;  how,  then,  stands  the  case?  The  misaser, 
and  consequently  the  forfeiture,  took  place  in  the  lifetime  of  Wil- 
liams. Time,  then,  began  to  rnn  against  him,  and  over  twenty-four 
years  expired  before  this  suit  was  brought.  So  that,  upon  the 
complaniants'  own  propositions,  they  are  barred.  But  what  ground 
is  there  for  saying  there  has  been  a  forfeiture  ?  Plainly  none  at 
all.  The  uses'  declared  by  the  alleged  dedication,  adverse  rights 
aside,  are  neither  obsolete  nor  hnpossible  of  execution.  They  are 
perpetual  uses,  and  the  right  is  vested  in  a  perpetual  corporation 
or  corporations.  Neither  the  county  nor  the  city  are  temporary 
creations.  They  yet  exist,  and  must  continne  to  exist.  They  mast 
have  a  court-house  and  jail,  not 'only  now,  but  forever,  and  the 
people  mast  always  have  churches  and  schools.  The  law  on  this 
IK)int  is  well  stated  in  "  Barclay  v.  Howell's  Lessee,"  6  Pet.  507. 
The  court  said : 

"  If  this  ground  had  been  dedicated  for  a  particular  purpose,  and 
the  city  authorities  bad  appropriated  it  to  an  entirely  different  pur- 
pose, it  might  afford  ground  for  the  interference  of  a  court  of  chan- 
cery, to  compel  a  specific  execution  of  the  trust,  by  restraining  the 
corporation  or  by  causing  the  removal  of  obstructions.  But,  even 
in  such  a  case,  the  property  dedicated  would  not  revert  to  the  orig- 
inal owner.  The  use  would  still  remain  in  the  public,  limited  only 
by  the  conditions  imposed  in  the  grant." 

♦To  the  same  effect  is  Webb  v.  Moler,  8  Ohio,  552.  [497 

The  fourth  reason  given  is,  that  the  deeds  of  Symmes  conveyed 
but  life  estates,  which  have  terminated  by  the  deaths  of  the  last 
survivors,  and  the  legal  title  is  now  in  Symmes'  heirs,  as  trustees ; 
and  it  is  said  that  where  a  trust  is  broken,  and  then  something  is 
done  which  is  a  fhll  bar  to  the  cestui  que  trust,  yet  the  lands  coming 
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afterwards  to  the  trustee's  bands 
the  cestui  que  trust. 

As  to  the  deed  to  McClure  and  IM 
if  it  were  admitted  that  it  convey 
would  not  avail  the  eomplainan 
died  in  1820,  in  the  lifetime  of  ^ 
elapsed  thereafter  before  this  suit 

But  is  it  true  these  deeds  conve 

In  Gates  v,  Cooke,  3  Burr.  168 
taining  no  words  of  perpetuity  ] 
trusts  that  required  a  fee  to  suppc 

In  Newhall  v.  Wheeler,  7  Mass. 
construction  of  a  deed  made  by  , 
mings  and  others,  selectmen  of  H 
for  the  use,  benefit  and  behoof  < 
cease,  if  any  of  the  premises  shoi 
forever,  to  hold  for  the  use  afo 
grantees,  with  a  warranty  agai 
Simonds,  the  grantor.  The  sele< 
body.  The  court,  after  distinguie 
(a  distinction  that  is  immaterial  i 
of  uses  has  never  been  in  force 
that  the  deed  passed  a  fee  to  the 
cring  the  opinion  of  the  court,  sa 
selectmen,  who  were  the  immedia 
n  trust  for  Josiah  Hunt  and  his  h 
498]  the  grantees  was  in  trust,  i 
trust,  and  therefore  was  an  estate 

In  Stearns  v.  Palmer,  10  Mete.  3 
the  deed  was  to  Moses  Bliss  and  o 
of  the  inhabitants  of  the  first  pai 
ground  forever."  "  To  have  and 
to  them,  the  said  Moses,  Zenas  a 
use  of  the  inhabitants  of  said  fin 
for  a  burying  yard,"  with  a  covei 
rant  the  premises  unto  the  grantc 
for  the  use  of  the  inhabitants  of 
forever  as  a  burying  yard,  as  afoi 
corporation,  and  there  were  no  w 
part  of  the  deed.  The  court  said : 
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tiff's  title  is,  that  the  trustees  took  only  a  life  estate  by  the  convey- 
ance. But  this  grant  was  in  trust  <  for  the  nse  of  the  inhabitants 
of  the  first  parish  in  Springfield,  and  their  heirs  forever  for  a  bury- 
ing yard.'  And  it  is  a  well  settled  principle,  that  as  the  immediate) 
grantees  took  the  legal  estate  in  trust,  it  must  be  commensurate  to 
the  trust.  7  Mass.  188.  No  form  of  words  is  required  to  create  a 
trust.  A  trustee,  or  cestui  que  trust,  will  take  a  fee  without  the 
word  "  heirs,*  when  a  less  estate  will  not  be  sufficient  to  satisfy  the 
purposes  of  the  trust.  Gates  v.  Cooke,  3  Burr.  1684.  Fisher  v. 
Fields,  10  Johns.  505.  Welch  v.  Allen,  21  Wend.  147.  But  tho 
words  '  their  heirs,'  in  the  deed  in  question,  may  be  construed  as 
applying  to  the  immediate  grantees,  and  ought  to  be  so  construed, 
if  necessary  to  effectuate  the  clear  intention  of  the  parties.  And 
there  can  be  no  doubt  that  the  intention  was  to  convey  an  estate  in 
fee  simple." 

Gould  V.  Lamb,  11  Mete.  84,  is  to  the  same  effect.  The  court 
said  :  '*  The  objection  to  the  title  is,  that  this  conveyance  did  not 
create  a  fee  simple  estate  in  Mark  Healey,  it  not  being  a  conveyance- 
to  him  and  his  heirs ;  the  words  *  heirs '  being  absolutely  necessary 
to  create  a  fee  simple ;  ^nd  this  is  the  general  rule  undoubt-  [499* 
edly.  But  to  this,  as  to  all  general  rules,  there  are  exceptions." 
The  court  then  specify  divers  exceptions,  among  which  is  the  case 
of  a  trust  requiring  a  fee  to  feed  it,  in  reference  to  which  they  say, 
that  '4ti8  a  well  settled  rule  of  construction,  that  where  the  legal 
estate  is  conveyed  in  trust,  it  must  be  commensurate  with  the  trust," 
citing  Newhall  v.  Wheeler,  and  Stearns  v.  Palmer. 

The  same  principle  was  fully  recognized  by  the  court  of  errors- 
of  New  York,  in  Fisher  v.  Fields,  10  Johns.  505.  Kent,  delivering 
the  unanimous  opinion  of  the  court,  said :  "  A  trustee  or  cestui  que 
trust  will  take  a  fee,  without  the  word  heirs,  when  a  less  estate  will 
not  be  sufficient  to  satisfy  the  purposes  of  the  trust.  This  has  been 
frequently  ruled  in  chancery,  and  the  court  of  King's  bench,  during 
the  time  of  Lord  Mansfield,  made  the  same  decision  at  law."  In 
support  of  this  statement,  he  cites  numerous  cases,  to  which  it  is 
unnecessary  to  refer,  and  then  adds:  <<But  what  puts  this  point  be- 
yond all  doubt  is  the  doctrine  of  the  common  law  on  the  subject 
of  uses  and  trusts.  Before  the  statute  of  uses,  if  a  man  had  bar- 
gained and  sold  his  land  for  a  valuable  consideration,  without  in- 
serting the  word  JieirSy  the  court  of  chancery  would  have  decreed  an 
execution  of  the  use  in  fee,  because  the  use  was  merely  in  trust  and 
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confidecce,  and  because  this  was  according  to  the  eonscience  and 
intent  of  the  parties.  But  after  the  statute  of  27  Hon.  YUI,  as  tbe 
uses  were  transferred  and  made  a  legal  estate,  a  different  rule  took 
place  (1  Co.  87,  b.  100  b).  A  trust  is  merely  what  a  use  was  before 
the  statute  of  uses.  It  is  au  interest  resting  in  conscience  and 
equity,  and  the  same  rules  apply  to  trusts  in  chancery  now,  which 
were  formerly  applied  to  uses.  And  in  ezeroising  its  jurisdiction 
over  executory  trusts,  the  court  of  chancery  is  not  bound  by  the 
technical  rules  of  law,  but  takes  a  wider  range  in  &vor  of  the  intent 
of  the  party.  This  principle  seems  to  be  well  established,  and  it 
has  been  ably  vindicated  by  Fonblanque." 

The  same  doctrine  was  held  by  the  supreme  court  of  New  York, 
in  Welch  t;.  Allen,  in  ejectment,  21  Wend.  147. 
509i]  *ln  the  light  of  these  decisions,  the  soundness  of  which 
there  is  not  much  room  to  doubt,  let  us  examine  the  deeds  in  ques- 
tion. The  first  deed  is  to  Moses  Miller  and  others,  trustees  for  the 
Presbyterian  congregation  of  Cincinnati,  "  and  their  successors  /or- 
€t;er,"  ^<  for  the  use,  benefit,  and  behoof  of  the  aforesaid  congregation 
forever,'^  with  a  covenant  that  Symmes  and  his  heirs  will  warrant 
and  forever  defend  the  premises  unto  the  grantees  and  their  succes- 
sors. Now,  certainly,  no  language  could  more  clearly  declare  a 
perpetual  use  or  trust.  The  property  is  for  the  use  of  the  congre- 
gation ^^  forever,*'  and  the  covenant  of  warranty  is  unlimited.  The 
intention  of  the  parties  is  placed  beyond  a  doubt.  A  fee  simple 
was  plainly  meant  to  be  conveyed,  and  the  deed  must  have  that 
effect,  if  we  follow  the  cases  above  cited,  unless  some  &ct  exists 
that  renders  them  inapplicable. 

The  complainants'  counsel  contend  that  such  a  fact  does  exist, 
namely,  that  the  congregation  was  unincorporated  at  the  date  of 
the  grant,  and  that  therefore  the  trust  was  void  for  uncertainty  as 
to  the  beneficiaries.  In  support  of  this  proposition  we  are  referred 
to  the  case  of  ^^  The  Baptist  Association  v.  Hart's  Bxecutora,'*  4 
Wheat.  1,  in  which  it  was  held  that  the  association,  being  an  unin- 
corporated body,  did  not  take  by  a  devise  to  it  in  trust  for  the  edu- 
cation of  youths  for  the  ministry;  in  other  words, that,  not  being  a 
body  corporate,  it  could  not,  as  a  society,  hold  property  as  a  truatdo ; 
and  that  the  legacy  could  not  be  sustained  as  a  charity.  But  this 
decision  is  greatly  shaken,  if  not  wholly  overruled,  by  the  sobae- 
quent  cases  of  Bratly  and  Bitchie  v.  Kurtz,  2  Pet  584 ;  laglis  v. 
The  Sailors'  Snug  Harbor,  3  Pet.  99 ;  and  Yidal  u.  Giraxd's  exMu- 
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tors,  2  How.  127.  In  the  latter  case,  Judge  Btory,  delivering  the 
opinion  of  the  court,  very  f ally  reviewed  it,  and  showed  that  it  rested 
upon  two  grounds  that  distinguished  it  from  the  case  then  under 
•consideration,  and  which  distinguished  it  also  firom  the  case  before 
us.  "There  are,"  said  the  judge,  <<two  circumstances  which  ma- 
terially distinguish  that  case  from  the  one  now  before  the  court.  -  *^, 
The  first  is,  that  that  case  arose  under  the  law  of  *  Virginia,  [601  ''-vM 
in  which  state  the  statute  of  43  Eliz.  ch.  4,  had  been  expressly  and 
•entirely  abolished  by  the  legislature,  so  that  no  aid  whatsoever 
could  be  derived  firom  its  provisions  to  sustain  the  bequest.  The 
second  is,  that  the  donees  (the  trustees)  were  an  unincorporated  as- 
sociation, which  had  no  legal  capacity  to  take  and  hold  the  dona- 
tion in  succession  for  the  purposes  of  the  trust ;  and  the  beneficiaries 
were  also  uncertain  and  indefinite.  Both  circumstances,  therefore, 
concurred ;  a  donation  to  trustees  incapable  of  taking,  and  benefi- 
ciaries uncertain  and  indefinite."  And  even  these  grounds,  the  -^ 
judge  proceeds  to  demonstrate,  form,  to  say  the  least,  a  very  doubt- 
ful support  to  the  decision. 

But  in  Ohio  legislation  has  constantly  tended  to  the  same  end  as 

the  statute  of  Elizabeth ;  and  in  the  case  before  us,  there  is  not 

that  concurrence  of  circumstances — ^a  grantee  incapable  of  taking, 

and  beneficiaries  uncertain  and  indefinite—upon  which  so  much 

stress  was  laid  in  the  Baptist  Association  v.  Hart.  .  /^  | 

It  is  unnecessary,  however,  for  us  to  go  beyond  the  decisions  of  ^  '"^ 

our  own  courts,  which,  we  think,  are  quite  conclusive  upon  this 

question.    In  the  very  well  considered  case  of  the  Trustees  of  the  :<! 

Mclntire  Poor  School  v.  The  Zanesviile  Canal  and  Manufacturing 

Co.,  9  Ohio,  287,  the  court  said  :  ^'  But  one  of  the  eariiest  demands 

of  every  social  community  upon  its  lawgivers,  at  the  dawn  of  its 

civilization,  is  adequate  protection  to  its  property,  and  institutions  -*f;p| 

which  subserve  public  uses,  or  are  devoted  to  its  elevation,  or  con-  ;;| 

secrated  to  its  religious  culture,  and  its  sepulchres ;  and  in  a  proper  | 

case  the  courts  of  our  state  might  be  driven  into  the  recognition  of  ^ 

fiome  principle  analogous  to  that  contained  in  the  statute  of  Eliza-  >;  .1 

beth,   as  a  necessary  element  of  our  jurisprudence.    2  Story's  ^  4 

Bq.  389 ;  17  Serg.  4  R.  88 ;  9  Cow.  437.    But,  without  reference  to  /j 

these  considerations,  where  a  trust  is  plainly  defined,  and  a  trustee  '  ^^ 

exists,  capable  of  holding  the  property,  and  executing  the  trust,  it  '^  ,j 

has  never  been  doubted  that  chancery  has  jurisdiction  over  it,  by  | 

its  own  inherent  authority,  not  derived  firom  the  statute,  nor  result-  ^ 
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life  estate  only.  Bat  h  is  to  be  observed  that  the  qaestion  whether 
they  took  a  fee,  does  not  seem  to  have  been  argaed,  and  the  case, 
as  to  the  point  now  under  consideration,  is  possibly  of  doubtful 
authority.  But,  be  this  as  it  may,  it  can  not  avail  the  complainants. 
For,  the  court,  in  express  words,  declared  'Hhat  the  charity  might 
subsist  and  cling  to  the  land,  whether  the  l^al  title  be  held  by  the 
trustee  or  the  heir/' 

The  same  result  will  be  arrived  at  by  following  the  cases  of  Ter- 
rett  V.  Taylor,  9  Granch,  43,  and  Mason  v,  Muncaster,  9  Wheat. 
445,  in  which  it  was  held  that,  <'  although  the  church  wardens  of  a. 
parish  (the  wardens  being  an  unincorporated  body),  are  not  capa- 
ble of  holding  lands,  and  a  deed  to  them  and  their  successors  in 
office,  forever,  can  not  operate  by  way  of  grant ;  yet,  where  it  con- 
tains a  covenant  of  general  warranty,  binding  the  grantors  and 
their  heirs  forever,  it  may  operate  by  way  of  estoppel,  to  confirm 
to  the  church  and  its  privies  the  perpetual  and  beneficial  estate  in 
the  land." 

The  trust  created  by  the  deed  to  the  trustees  of  the  county,  is- 
not  declared,  in  express  words,  to  be  forever ;  but  a  fair  construction 
of  the  whole  instrument  irresistibly  leads  to  the  conclusion  that  a 
perpetual  trust  was  intended,  and  that  the  couveyance  was  designed 
to  pass  a  fee.  The  receipt  of  the  consideration  money  is  admitted, 
and  the  grantees,  McClure  and  McCullough,  and  their  executors, 
successors,  and  assigns,  are  acquitted  and  discharged  thereof;  the 
property  is  granted  to  McClure  and  McCullough,  "  in  trust  for  the 
uses  and  purposes  thereof  intended  by  the  people  of  the  said  county 
of  Hamilton,"  with  all  the  privileges  and  appurtenances  "  for  pub- 
lic purposes,  and  for  the  use  of  the  people  of  the  ^county  of  [504 
Hamilton ;"  to  have  and  to  hold,  etc.,  ^'  as  trustees  for  said  county 
of  Hamilton  for  all  public  purposes,"  and  the  covenant  of  warranty 
is  with  McClure  and  McCullough,  and  their  Jieirs  and  successors  in 
trust,"  to  warrant  And  forever  defend  the  premises  against  all  law- 
ful claims  whatsoever.  Ifow,  it  would  not,  perhaps,  be  going  be- 
yond what  the  court,  in  Stearns  v.  Palmer,  above  cited,  thought 
might  be  done,  to  hold  that  the  word  '*  heirs,"  in  this  covenant  of 
warranty  has  the  effect  to  extend  the  granting  clause  in  the  deed 
to  the  heirs  of  McClure  and  McCullough.  But  we  are  not  called 
upon  to  so  rule,  for  we  are  satisfied  that  the  principles  we  have 
applied  to  the  other  deed  will,  when  applied  to  this  one,  produce  & 
Y(XL.  »->28  433 
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like  result.    Besides,  as  we  have 
protected  by  lapse  of  time. 

Bat  were  it  admitted  that  thes 
legal  estate  in  fee,  there  is  yet  an 
-complainants.  That  they  were  c 
with  any  reason,  be  denied  ;  and 
equity  will  not  lend  itself  to  del 
ceeding  they  might  be  reformed, 
done,  the  complainants  can  not  f< 
Piatt  V.  St.  Clair,  7  Ohio,  pt.  2,  1( 

It  is  said,  however,  that  the  ^ 
them  have  no  equity,  because  it  i 
by  the  demarrers,  that  the  consic 
have  never  been  paid.  We  do  i 
The  allegations  in  the  bill  are  sii 
heard  and  so  charge  that  there  hi 
been  determined,  upon  demurrer,  1 
of  a  fact  in  a  bill  to  state  the  pla 
PI.  40,  note  9 ;  1  Ves.  56.  Be  thi 
will  be  time  enough  to  inquire  a1 
heirs  of  Symmes  complain  of  it. 
605]  they  would  perhaps  find  tha 
the  payment  by  his  deeds,  and 
any  claim,  have  stood  by  for  over 
occupied  and  improved  by  the  g 
them,  it  is  now  too  late  to  qucstic 

Entertaining  these  opinions,  W( 
ix)  the  complainants  from  a  decrc 
legal  title,  supposing  it  to  be  in 
•estopped  by  the  covenants  of 
Against  the  trusts  created  by  his 
them  must  be  in  like  manner  esto 

But  it  may  be  said  that,  if  the 
then  there  is  equity  against  equi 
being  prior  in  time  is  stronger  in 
answer  that  the  complainants*  e( 
while  the  defendants'  is  in  full  foi 

The  next  reason  given  why  la 
the  alleged  misuser  was  a  fraud. 

It  is  undoubtedly  ti*ue  that  the] 
434 
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this  defense  unavailable ;  as  where  a  person  has  been  misled  by  the 
misrepresentations  of  another,  or  kept  in  ignorance  of  his  rights 
by  one  who  ought  to  have  disclosed  them.  But  there  is  nothing  of 
this  kind  in  the  case  before  us.  The  general  allegation  of  combina- 
tion and  confederacy,  which  is  relied  on  by  counsel,  is  not  such  an 
averment  as  to  defeat  the  bar.  That  allegation  had  its  origin  in  the 
idea  that,  without  such  a  statement,  new  parties  could  not  be  added 
to  the  bill ;  but  as  the  idea  is  erroneous,  the  allegation  is  unneces- 
€ary.  Mitford,  33;  Lube,  204.  Where  the  injury  complained  of  is 
the  result  of  actual  combination  and  fraud,  they  must  be  averred, 
not,  m  a  mere  general  manner,  but  with  the  same  precision  that  is 
required  in  other  averments  of  fact. 

The  sixth  reason  is  that, "  the  case  here  presented  is  a  pure  tech- 
nical trust,  against  which  time  will  not  begin  to  run  so  as  event- 
ually to  operate  as  a  bar,  until  after  the  trustee  has  legally  and  hon- 
estly divested  himself  of  the  trust." 

*This  reason  is  founded  upon  the  assumption,  that  the  pro-  [506 
bate  and  recording  of  the  plat  in  1802  was  a  dedication,  which,  by 
force  of  the  territorial  law,  invested  the  county  with  the  equitable 
title  of  the  premised,  in  trust  for  the  purposes  of  the  dedication. 
"  The  trust  in  this  case,"  say  counsel,  "was  cast  upon  the  county 
by  law — it  can  not  divest  itself  of  the  trust  by  either  neglecting 
or  refusing  to  do  its  duty  by  a  faithful  execution  of  the  trust,  or  by 
transferring  the  trust  property  to  others." 

As  before  stated,  we  are  now  considering  the  case  irrespective  of 
Any  supposed  dedication.  We  shall  presently  state  our  opinion 
whether  there  was  a  dedication,  and  when  it  was  made,  and  ex- 
amine the  case  under  that  aspect.  But  we  may,  without  difficulty, 
digress  so  far  as  to  consider  the  point  just  stated.  We  have  already 
said  that,  in  our  judgment,  there  was  no  dedication  in  1802.  There 
was  no  attempt  to  dedicate  then.  All  that  Williams  undertook  to 
do  was  to  prove  and  record  what,  he  said,  in  substance,  was  a  copy 
of  the  original  plat  of  1789.  For  the  reasons  already  given,  we 
think  his  acts  were  wholly  nugatory.  And  we  are  of  the  same 
opinion  for  another  reason.  It  appears  from  the  bill  that  Ludlow 
was  one  of  the  original  proprietors,  and  it  is  nowhere  shown,  either 
in  the  bill  or  in  the  probate  of  the  plat  of  1802,  that  he  was  not  a 
resident  of  the  territory,  or  that  he  was  absent  from  it  when  that 
plat  was  proved  and  recorded.  But  unless  he  was  dead  (the  bill 
shows  that  he  was  not)  or  had  removed  from  the  territory  (which 
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does  not  appear)  Williams  had  no  right  to  make  and  record  a  plat. 
It  was  only  when  the  original  proprietors  were  dead,  or  had  re- 
moved from  the  territory,  that  a  third  person  was  authorized  by 
the  law  to  act. 

Again,  it  does  not  appear  by  the  bill  that  the  defendants,  or 
either  of  them,  have  ever  claimed  or  held  the  premises  ander  the 
sapposed  dedication  of  1802.  On  the  contrary,  the  bill  shows  the 
derivation  of  their  claims  in  the  conveyances  of  Symmes.  Now, 
although  it  is  true,  as  a  general  rule,  that,  as  between  trustee  and 
607]  cestui  que  trust,  lapse  of  .*time  is  no  bar,  yet  it  is  equally  true 
that  where  the  former,  with  the  knowledge  of  the  latter,  disclaims 
the  trust,  either  expressly  or  by  acts  that  necessarily  imply  a  dis- 
claimer, and  an  unbroken  possession  follows  in  the  trustee  or  those 
claiming  under  him,  for  a  period  equal  to  that  prescribed  in  the  act 
of  limitations  to  constitute  a  bar,  such  lapse  of  time,  under  such 
circumstances,  may  be  relied  upon  as  a  defense.  Speaking  of  the 
relations  of  landlord  and  tenant,  mortgagor  and  mortgagee,  trustee 
and  cestui  que  trust,  the  supreme  court  of  the  United  States,  in  Wil- 
lison  V.  Watkins,  3  Pet.  48,  said  :  <<  The  same  principle  (that  gov- 
erning landlord  and  tenant)  applies  to  mortgagor  and  mortgagee, 
trustee  and  cestui  que  trust,  and  generally  to  all  cases  where  one 
man  obtains  possession  of  real  estate  belonging  to  another,  by  a 
recognition  of  his  title.  On  all  these  subjects,  the  law  is  too  well 
settled  to  require  illustration  or  reasoning,  or  to  admit  of  a  doubt. 
But  we  do  not  think  that,  in  any  of  these  relations,  it  has  been 
adopted  to  the  extent  contended  for  in  this  case,  which  presents  a 
disclaimer  by  a  tenant,  with  the  knowledge  of  his  landlord,  and  an 
unbroken  possession  afterward  for  such  a  length  of  time  that  the 
act  of  limitations  has  run  out  four  times  before  he  has  done  any 
act  to  assert  his  right  to  the  land.  Few  stronger  cases  than  this- 
can  occur  ;  and  if  the  plaintiff  can  recover,  without  any  other  evi- 
dence of  title  than  a  tendency  existing  thirty  years  before  suit 
brought,  it  must  be  conceded  that  no  length  of  time,  no  disclaimer 
of  tenancy  by  the  tenant,  and  no  implied  acquiescence  of  the  land- 
lord,  can  protect  a  possession  acquired  under  such  a  tenure." 

Apply  these  remarks  to  the  present  case.  Symmes  conveyed  the 
property  either  with  or  without  the  consent  of  Williams.  If  with 
his  consent,  the  complainants  have  clearly  no  estate.  If  without 
it,  what  higher  act  of  disclaimer  of  Williams*  rights  could  have 
been  performed?  Yet,  with  ML  knowledge  of  the  facts,  Williams 
43€ 
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and  his  heirs  qaietly  suffered  an  adverse  possession  to  remain  in 
the  g]*antees  and  those  claiming  under  them  for  more  than  fiity 
years.  We  say  with  full  knowledge,  because  Williams  was  a  resi- 
dent of  *Cinoinnati,  the  deeds  were  recorded,  and  knowl-  [508 
edge  of  them  is  not  denied.  It  would  be  difficult  to  find  a  stronger 
<case  for  setting  up  the  defense  of  lapse  of  time. 

The  next  proposition  of  counsel  is  that,  by  force  of  the  territo- 
rial law,  the  state  is  a  guarantor  of  the  faithful  execution  of  the  trust 
by  the  county,  and  that  time  never  runs  against  the  state. 

We  do  not  perceive  that  the  state  has  any  rights,  or  is  under  any 
liabilities,  in  the  premises.  If  she  has  any  rights,  they  will  be  con- 
*sidered  when  she  assorts  them.  The  complainants  have  no  author- 
ity to  assert  them  for  her. 

Lastly,  it  is  urged  that  the  defense  of  lapse  of  time  must  be  set 
•up  by  plea  or  answer. 

It  is  clear,  however,  upon  both  authority  and  reHson,  that  it  is 
available  upon  demurrer.  Harpending  v.  The  Dutch  Church,  16 
Pet.  486 ;  Humbert  v.  Trinity  Church,  24  Wend.  587 ;  Poster  r. 
Hodgson,  19  Ves.  Jr.  180,  186,  note  1 ;  2  Ves.  Jr.  83,  note  2  (Sum- 
ner's ed.) ;  Story's  Eq.  PI.  sections  484,  503,  and  note  4  j  Hovenden 
V,  Armesley,  2  Sch.  &  Lefr.  636. 

It  remains  for  us  to  consider  whether,  upon  the  facts  stated  in 
the  bill,  there  has  ever  been  a  dedication,  for  any  purpose,  of  the 
property  in  controversy ;  and,  if  so,  when  it  was  made,  and  what, 
if  any,  is  its  effect  in  this  suit.  We  have  already  so  far  anticipated 
these  questions  that  but  little  need  be  added  upon  them.  Taking 
the  allegations  of  fact  in  the  bill  to  be  true — as  we  must,  upon  de- 
murrer— it  seems  clear  to  us  that  there  was  a  dedication  by  the 
original  proprietors,  in  1789,  for  the  purposes  of  a  court-house,  a 
jail,  a  church,  and  a  school.  It  is  expressly  averred  that  when  the 
town  was  laid  out,  and  the  streets,  alleys,  and  lots  marked,  in  that 
jear,  a  map  thereof  was  made  by  the  proprietors,  on  which  they 
noted  these  eight  lots  as  reserved  for  the  purposes  aforesaid. 
There  is  nothing  in  the  bill  that  shows  that  this  was  a  mere  private 
note  or  memorandum,  but,  on  the  contrary,  various  facts  that  are 
alleged,  in  addition  to  those  above  stated,  make  it  evident  that  it 
was  designed  as  a  dedication.  This  dedication  *might  well  [509 
be  valid,  although  the  proprietors  were  not  seized  of  a  legal  estate, 
and  there  was  no  grantee,  in  essSy  to  take  a  fee.  This  was  expressly 
decided  in  Cincinnati  v.  White,  6  Pet.  431,  where  the  question  was 
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"  on  thiB  same  plat.    And  Brown  v.  Mannings 
6  same  effect. 

iving  been  made  then,  in  1789,  it  is  contended, 
nsel,  that  the  subsequent  conveyances,  under 
3  claimed,  transferred  no  estate  to  him  in  these 
Y  had  become  the  property  of  the  public,  or,  at 
lot  have  been  the  intention  of  the  grantors  to 
it  had  been  dedicated  to  public  use.  But  we 
>  to  decide.  In  Cincinnati  v.  White,  the  court 
irded  the  dedication  of  the  '^  common  "  as  a 
}nt  only.  Possibly  the  same  view  should  be 
ition  under  consideration.  If  so,  the  equitable 
isement,  remained  in  the  proprietors  and  was 
the  conveyances  under  which  Williams  claimed 
)  enough  to  include  it.  When  the  dedication 
)  conveyances  were  made,  there  was  no  statute 
'  county  the  fee  in  property  dedicated  to  public 
lal  law  was  passed  afterward  ;  and  the  record- 
)2  was  a  nugatory  act ;  the  bill  shows  no  record, 
law,  to  vest  the  fee  in  the  county.  And  we  are 
'  that  it  is  matter  of  history,  of  which  we  can 
3,  that  a  plat  was  properly  recorded  pursuant 
what  was  said  in  Cincinnati  v.  Hamilton  Co., 
ght  seem  to  warrant  our  doing  so. 
3sary  for  us  to  decide  these  questions.  Let  it 
easement  only  was  granted  by  the  dedication, 
ereto,  Williams  became  seized  of  the  equitable 
ve  the  complainants  to  the  relief  they  seek, 
ed  to  the  property  itself,  divested  of  the  ease- 
*e  has  been  *no  forfeiture.  Misuser  or  nonuser 
ike  this,  work  a  forfeiture,  as  we  have  already 
i  their  claim  to  have  the  purpose  of  the  dedica- 
outed,  it  is  to  be  remarked,  in  the  first  place, 
cecution  of  any  uses  declared  in  1789.  They 
[  dedication  of  1802,  and  pray  that  its  uses  may 
lere  was  no  dedication  in  1802.  So,  the  ground 
rly  fails. 

ght  to  a  public  easement  may  be  lost  by  aa 
ust  as  a  private  right  may  be.  We  do  not,  of 
3ment8  belonging  to  the  state.    But,  as  against 
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coanties,  cities,  and  towns,  the  statate  of  limitatio 
against  individaals.  So  it  was  held  in  Cincinr 
Presbyterian  Church,  8  Ohio,  298.  That  was  ai 
ment,  brought  to  recover  the  four  lots  now  in  conti 
by  the  church.  The  city  claimed  under  and  in  v 
cation  made  by  the  proprietors  of  the  town.  1 
up  the  statute  of  limitations  in  bar.    And  the  def 

Now,  it  can  not  be  maintained  that  the  uses  decl 
deeds  are  the  same  as  those  expressed  in  the  dedic 
evidently  much  larger  uses,  and  may  be  very 
grantees  of  Symmes  have,  accordingly,  hold  ai 
property,  in  derogation  of,  and  adverse  to,  the  d 
have  covered  it  with  a  multitude  of  buildings  not 
the  dedicators.  And  having  thus  adversely  helc 
years,  and  thus  adversely  used  it  for  at  least  a  quui 
it  is  too  late  now  to  recur  to  the  purposes  of  the  d 
are  gone  by  lapse  of  time,  and  the  uses  declared  i 
have  taken  their  place. 

The  views  we  have  taken  of  the  case  make  i 
consider  the  claims  of  complainants  to  a  visitorial 
remark,  however,  that  neither  they  nor  their  ar 
possessed  such  a  power.  The  most  he  or  they 
invoke  the  aid  of  the  chancellor  to  enforce  *the 
dedication ;  and  if  that  right  ever  existed  it  has  b 
in  asserting  it.    The  demurrers  must  be  sustained 


James  Teaff  v.  Samuel  Hewitt  et 

A  fixture  is  an  article  which  was  a  chattel,  but  which,  by  1 
realty,  became  accessory  to  it  and  parcel  of  it. 

The  true  criterion  of  a  fixture  is  the  united  application  ( 
quisites,  to-wit:  1.  Actual  annexation  to  the  realty,  c 
tenant  thereto.  2.  Application  to  the  use,  or  purpose 
of  the  realty  with  which  it  is  connected  is  appropriated 
of  the  party  making  the  annexation  to  make  a  permau 
freehold. 

The  criterion  of  a  fixture  applicable  to  machinery  in  a  mill 
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not  different  from  that 
any  other  situation. 

A  mill  or  manufactory,  in< 
business,  and  for  prodi 
articles  of  personal  pr( 

The  machinery  in  a  woolle 
machines,  power  loomi 
engine  by  bands  and 
which  used,  except  by 
places  for  use,  and  su 
may  require  without  i] 

The  legal  qualities  of  artic 
certained  from  the  a^ 
and  conveyance  of  a  i 
general  name  or  terms 
its  essential  parts,  pass 
ment,  whether  affixed  i 
is  merely  descriptive  c 

A  decree  in  chancery,  wh 
question  connected  wi 
nation,  is  an  interlocul 

An  appeal  from  a  final  de< 
tigation,  wl)ich  were  i 
such  decree. 

l^ere  an  injunction  to  st 
certain  levies  have  bee 
tinned  as  to  the  bala 
512]  *value  in  consei 
ceeds  of  the  sale  applic 
made,  no  decree  again 
the  dissolution  of  the  in 

Eeserved  by  the  lal 
of  Jeflferson,  at  the  Oci 

This  is  a  suit  in  char 
of  common  pleas  of  J( 
sundry  others  as  credit 
sale  of  certain  mortgag 
ngainst  Hewitt,  and  a 
Hewitt  from  detach  in 
premises,  and  selling  i 
The  bill  was  filed  and  j 
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It  appears  in  the  case,  that  in  May,  1848,  Teaff  executed  foar  sev- 
eral notes  with  Hewitt,  and  as  security  for  Hewitt,  two  of  which 
were  payable,  each  in  the  snm  of  $1,000,  to  Daniel  Ammon,  one  in 
twelve,  and  the  other  in  twenty-fonr  months  from  date ;  and  the 
other  two  of  which  were  payable  to  Joseph  S.  Thomas,  one  for 
$175,  in  eight  months  from  date,  and  the  other  for  $45.89,  in  si:t 
months  from  date;  all  of  which  notes,  at  the  time  of  filing  the  bill, 
remained  unpaid,'and  the  complainant  liable  for  the  payment  of 
the  same.  And  a  few  days  afber  the  execution  of  said  notes,  in 
order  to  secure  Teaff  for  his  liabilities  on  the  same,  a  mortgage  was 
duly  executed  and  recorded  by  Hewitt  to  Teaff.  The  mortgage 
•describes  the  mortgaged  premises  as  "  lot  No.  322,  in  Yeirs'  Addi- 
tion to  the  town  of  Steuben ville,  on  which  is  erected  a  woolen 
manufactory,*'  and  conveys  the  lot  with  the  appurtenances,  etc. 
The  condition  was,  that  if  Hewitt  paid  the  notes  when  they  becamo 
due,  and  kept  Teaff  from  any  loss,  costs  or  damages,  by  reason  of 
the  same,  then  the  mortgage  to  be  void ;  otherwise  in  full  force. 

At  the  time  the  bill  was  filed,  a  judgment  on  the  notes  payable 
to  Thomas  against  the  makers,  for  $238.19,  was  existing,  ^n  [513 
which  execution  had  been  issued ;  and  a  suit  was  pending  on  one 
^f  the  notes  payable  to  Ammon. 

At  the  May  term,  a.  d.  1849,  of  the  court  of  common  pleas  of 
.-said  county,  Teaff  recovered  a  judgment  against  Hewitt,  in  said 
HX>urt,  for  $442.30  damages  and  costs  of  suit,  which  the  bill  alleged 
remained  unsatisfied,  and  the  first  lien  on  Hewitt's  property,  subject 
to  the  lien  of  the  mortgage  aforesaid,  as  to  the  property  covered 
by  it.  But  Hewitt,  in  his  answer,  states  that  he  was  informed  and 
believed,  that,  after  the  filing  of  the  bill,  said  judgment  had  been 
discharged  and  satisfied  by  the  sale  of  other  property  not  described 
in  the  mortgage. 

The  bill  represents  that  the  defendants,  Alexander  Meikle,  A.  H. 
Dohrman  &  Co.,  and  G.  B.  Warner  &  Co.,  Thomas  M'Coy,  Groudy 
.&  Co.,  and  Gregg  &  Co.,  each  claiming  to  have  recovered  judgments 
against  Hewitt,  have  sued  out  executions  and  placed  them  in  the 
hands  of  the  sheriff,  and  that  the  sheriff,  by  virtue  of  these  execu- 
tions, and  one  on  the  judgment  in  favor  of  Thomas  aforesaid,  had 
levied  on  the  steam  engine,  the  boilers  and  fixtures  belonging 
thereto,  four  sets  woolen  carding  machines,  consisting  of  eight 
breakers  and  four  finishers,  one  wool-picker,  four  spinning -jacks, 
iwo  yarn  reels,  three  bobbin  machines,  one  beaming  machine, 
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twenty -one  power  looms,  and  one  rolling  machine,  and  all  th& 
fixtares  by  which  the  same  are  connected  .together,  and  connected 
to  the  earth  and  to  the  baildings,  the  whole  situated  on  lot  No.  322. 

That  John  Andrews,  Wm.  Kilgore  &  Co.,  Daniel  Ammon,  Thoa. 
Johnston,  Thomas  L.  Fleming,  Wm.  Elliott  &  Co.,  James  Sinclair, 
and  Wm.  McLaughlin^  claiming  to  have  jadgments  before  jastices 
of  the  peace  against  said  Hewitt,  have  taken  out  executions  thereon 
and  levied  them  upon  the  same  property,  and  threaten  to  tear  it 
down,  and  sell  it  in  satisfaction  of  their  executions. 

Also,  that  if  said  property  is  torn  down  and  removed  and  sold,, 
said  lot,  as  it  will  then  be  left,  will  not  be  of  sufficient  value  to  in- 
demnify complainant  for  his  responsibilities,  and  he  will  be  subject 
514]  to  great  loss  and  damage  thereby.  That  *Hewitt  has  failed 
and  is  in  insolvent  circumstances,  and  has  no  other  property  out 
of  which  complainant  can  reasonably  hope  to  be  indemnified,  etc 

At  the  November  term,  the  appearance  term,  Meikle,  Warner  ft 
Co.,  and  Dohrman  &  Co.  filed  a  joint  answer,  in  which  they  set  up 
their  several  j  udgments,  and  admit  the  issuing  of  executions  and  levies 
as  charged  in  the  bill.  They  admit  the  mortgage,  but  deny  that 
any  title  or  interest  in  the  machinery  levied  on,  was  acquired  by 
it ;  say  that  Teaff,  on  the  same  day  that  the  mortgage  was  execu- 
ted, took  a  chattel  mortgage  on  a  part  of  the  property  levied  on, 
and  deposited  it  in  the  recorder's  office  of  Jefferson  county,  but 
that  said  chattel  mortgage  expired  before  their  levy,  and  was  not 
renewed. 

They  filed  with  the  answer  a  motion  to  dissolve  the  iigunction^ 
which  was  granted,  except  as  to  the  steam  engine  and  boilers. 

The  dissolution  of  the  injunction  extended  to  the  machinery,, 
consisting  of  the  carding  machines,  spinning  machines,  power  looms^ 
and  other  appendages  thereof,  which  were  connected  with  the  mo* 
tivo  power  of  the  steam  engine  by  bands  and  straps;  but  the  in- 
junction was  continued  as  to  the  steam  engine  and  boilers. 

'Substantially  to  the  same  effect  of  the  joint  answer  aforesaid,  arcr 
the  answers  of  the  defendants,  Goudy  &  Co.,  M'Coy,  Gregg  &  Co., 
Stanton,  Sinclair,  Andrews,  McLaughlin,  Elliott  &  Co.,  and  Hen- 
ning :  being  judgment  creditors  of  Hewitt,  Thomas  Ammon,  Kil- 
gore &  Son,  and  Johnson  never  answered  the  bill.  The  respondent, 
Hewitt,  answering,  admits  the  execution  of  the  notes  and  mortgage 
as  aforesaid ;  admits  his  failing  circumstances  and  the  recovery  of 
the  judgments  against  him,  and  issue  of  execution  thereon  ;  and,. 
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in  further  answeriDg,  he  says  that  the  boilers  referred  to  in  said 
bill  are  Buspended  hj  bolts  upon  timbers  planted  in  the  earth,  and 
can  be  detached  upon  removing  the  bolts,  without  disturbing  the 
timbers,  and  that  they  can  be  raised  or  lowered  by  turning  the 
nuts  upon  the  bolts,  and  there  is  built  under  *them  a  brick  [515 
furnace,  but  that  they  are  not  supported  by,  and  do  not  rest  upon 
any  brick  work.  That  the  steam  engine  is  fastened  upon  timbers, 
which  are  laid  upon  a  stone  wall,  but  said  timbers  are  not  in  any 
way  fastened  to  the  said  walls;  that  the  other  machinery  in  said 
building  is  generally  fastened  to  the  floor  for  the  purpose  of  keeping 
it  steady ;  but  that  any  of  them  may  be  detached  without  injury  to 
the  machine  itself,  or  to  the  building;  and  this  respondent  has  been 
accustomed,  since  he  has  used  and  occupied  said  building  for  the 
purpose  of  manufacturing,  to  remove  said  machinery  from  one  part 
of  the  building  to  the  other  to  suit  his  convenience,  to  soil  it,  to  pur- 
chase other  machinery  to  supply  his  wants  and  place  it  in  the  build- 
ing. This  respondent,  in  fhrther  answering,  says,  that  from  the 
best  estimate  he  has  been  able  to  make  of  the  value  of  said  prop- 
erty, it  was,  in  his  opinion,  worth,  at  the  time  of  the  allowance  of 
said  writ  of  injunction,  more  than  six  thousand  three  hundred  dol- 
lars, of  which  estimate,  the  boilers  and  engine  are  estimated  at 
eight  hundred  dollars,  and  the  other  machinery  in  the  building  at 
five  thousand  five  hundred  dollars,  and  perhaps  more;  that  the  said 
Teafi^  claimed,  at  the  time  of  respondent's  answering,  to  be  in  pos- 
session of  the  whole  of  said  property,  and  has  caused  the  same  to 
be  advertised  for  sale.  In  further  answering,  he  says  that  at  the 
time  of  the  execution  of  the  mortgage  on  said  lot,  it  was  understood 
between  the  parties  to  be  a  conveyance,  subject  to  the  condition 
therein  mentioned,  of  the  said  lot  and  the  building  erected  thereon, 
and  that  at  the  time  when  the  above-mentioned  mortgage  was  exe- 
cuted, respondent  executed  a  mortgage  of  the  same  date,  upon  the 
machinery  in  said  bill  named,  in  which  the  same  was  treated  by 
the  parties  and  understood  to  be  personal  chattels ;  that  said  mort- 
gage was  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, deposited  with  the  recorder  of  Jefferson  county,  said  chattels 
then  being  in  the  town  of  Steuben ville ;  that  in  all  the  dealings  be- 
tween respondent  and  the  said  Teaff,  in  reference  to  said  machinery, 
it  was  treated  and  regarded  as  personal  property,  and  the  *said  [516 
respondent  here  refers  to  a  copy  of  said  chattel  mortgage,  on  file 
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amongst  the  papers  of  this  case,  and  makes  the  same  a  part  of  his 
answer. 

A  replication  was  pat  in  to  all  the  answers.  And,  at  the  Hay 
term,  1850,  the  dissolution  of  the  injunction  was  extended  to  all  the 
respondents  who  had  answered  the  bill  in  accordance  with  the 
former  order  of  dissolution.  In  the  mean  time  writs  of  venditioni 
exponas  were  sued  out  as  follows :  by  Meikle,  Warner  &  Co.,  and 
Dohrman  &  Co.,  on  the  10th  diQr  of  December,  1849,  and  by  Goudy 
&  Co.,  Gregg  &  Co.,  and  McCoy,  on  the  28th  December,  1849. 

At  the  last  mentioned  term  of  the  common  pleas,  the  court  ascer- 
tained the  amount  due  Teaff,  as  security,  as  aforesaid,  to  be  $2,357.14, 
and  decreed  the  sale  of  the  lot,  including  the  engine  and  boilers,  on 
the  mortgage,  and  referred  the  cause  to  a  master  commissioner  un- 
der special  instructions. 

The  order  for  the  sale  of  the  mortgaged  premises  was  issued,  and 
the  lot,  including  the  engine  and  boilers,  sold  for  $711,  of  which 
$107.90  was  absorbed  by  costs  of  suit,  all  of  which  were.ordered  to 
be  paid  out  of  that  fund,  leaving  $603.10  to  be  applied  on  the  debt 
of  complainant. 

At  the  August  term,  1850,  the  master's  report  was  made.  He  re- 
ported the  value  of  the  property  as  to  which  the  injunction  had 
been  dissolved  at  $5,868.12.  That  had  it  been  sold  without  injunc- 
tion, it  would  have  sold  for  $2,034.66.  That  the  sheriff  had  sold  all 
the  property  as  to  which  the  injunction  had  been  dissolved,  before 
the  May  term,  1850,  for  $2,034.66.  That  the  judgments  enjoined 
amounted,  with  interest  and  costs  to  August  27,  1850,  to  $3,377.56. 
That  property  not  covered  by  the  injunction  had  been  sold  by  the 
same  executions  to  the  amount  of  $18.65.  Total  amount  of  sales, 
$2,053.31.  That  the  three  judgments  of  Meikle,  Warner,  and  Dohr- 
man, amounting  to  $1,652.48,  had  been  paid  off  out  of  the  proceeds, 
leaving  $400.83  unapplied.  That  the  three  judgments  of  Meikle, 
Warner,  and  Dobrman  were  transferred  to  James  Teaff  on  the 
3l8t  of  December,  1849. 

517]  *The  court  thereupon  decreed  that  Teaff  pay  the  amounts 
of  all  the  several  judgments  enjoined  and  remaining  unsatisfied, 
with  five  per  cent,  penalty,  amounting  to  $1,808.26,  and  the  costSj 
within  thirty  days. 

Teaff,  complainant,  appealed. 

BosweU  Marshj  fbr  complainant. 

The  appropriate  remedy  for  a  mortgagee  against  a  mortgagor  in 
444 


Digitized  by  V:iOOQIC 


'*::  t 


i 


JAKTJABY  TEBM,  1863. 61ft 

Teaff  V,  Hewitt. 

possession,  who  is  impairing  the  security  by  committiDg  waste,  is  a 
bill  in  chancery  for  an  injunction.  Cooper  v,  Davis,  16  Conn.  566 ; 
Brady  v.  Waldron,  2  Johns.  148 ;  Salmon  v,  Clagett,  3  Bland.  125  ; 
Capner  v.  Flemington  Mining  Co.,  2  Green,  467 ;  Loudon  v.  War- 
field,  5  J.  J.  Marsh,  196 ;  Allen  v.  McCune,  15  Ohio,  726. 

If  the  injunction  was  well  allowed  as  to  any  part  of  the  property , 
and  a  part  of  the  judgment  creditors  proceeded  to  sell  such  prop- 
erty after  the  injunction  was  dissolved  in  the  court  below,  a  decree 
should  be  rendered  against  such  judgment  creditors,  and  also  against 
those  who  sued  out  writs  of  venditioni  exponas,  and  proceeded  to 
sell  before  the  injunction  was  dissolved  as  to  them,  and  before  they 
had  answered  the  bill  for  the  balance  due  Teaff  on  his  mortgage, 
and  for  all  costs,  it  appearing  by  the  sale  of  the  property  that  it 
was  sufficient  for  that  purpose,  Hewitt  being  insolvent. 

If  the  injunction  was  properly  dissolved,  the  judgment  creditors- 
h^d  four  alternatives :  1st.  To  decline  to  answer  the  bill,  in  which 
case  they  can  not  have  any  decree.  2nd.  To  proceed  to  levy  upon 
the  other  property  of  the  debtor  and  seek  to  satisfy  their  judgments- 
in  that  way,  which  must  be  taken  as  an  abandonment  of  the  former 
levy.  3rd.  After  the  dissolution  of  the  injunction,  to  proceed  to- 
sell  the  property  levied  on  by  execution ;  and  4th.  To  abandon  the 
property  levied  on  and  rely  upon  the  injunction  bond. 

Stanton  dh  McCook,  for  the  judgment  creditors  of  Hewitt :  Hillyer 
V.  Bichards,  13  Ohio,  135 ;  Portsmouth  &  Columbus  Turnpike  Co. 
V.  Byington,  12  Ohio,  114;  Lewis  v,  Sutliff,  8  Ohio,  60. 

*^.  8.  Moody,  for  respondents :  1.  The  machinery  in  the  [518 
bill  described  is  chattel  property  and  not  realty.  Elwes  v.  Moore, 
3  East.  38 ;  Trapp  v.  Harter,  3  Tyrw.  604 ;  Cresson  v.  Stout,  17 
Johns.  116;  Swift  v.  Thompson,  9  Conn.  63;  Sturges  r.  Warren^ 
11  Vt.  433 ;  Gale  v.  Ward,  14  Mass.  352 ;  Smith's  Lead.  Cas.  169. 

2.  If  the  items  of  machinery  named  in  the  bill,  or  any  of  them, 
be  fixtures,  which  under  other  circumstances  would  have  passed  by 
deed  or  mortgage,  that  the  mortgagor  and  mortgagee  have,  by 
agreement,  treated  them  ae  chattels,  and  that,  as  between  the  mort- 
gagee and  the  creditors  of  the  mortgagor,  the  mortgagee  is  estopped 
from  denying  that  agreement.  Cully  v,  Tuppnell,  Buller's  S.  P. 
34;  Davis  v.  Jones,  2  B.  &  W.  165 ;  Wetherell  v.  Howells,  1  Camp. 
537 ;  Grady's  Laws  of  Fixtures,  vol.  49,  Law  Lib. 

Boswell  Marsh,  for  complainants  in  reply. 

There  is  no  competent  proof  in  the  case  of  the  existence  of  a. 
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If  there  were  any  such  proof,  a  mistake  as  to 
roperty,  or  a  step  taken  oat  of  abundant  caution, 
the  nature  of  the  property  or  impair  the  com- 
The  complainant's  suffering  the  chattel  mort- 
ne  existed,  would  show  that  better  consideration 
n  to  treat  it  in  its  true  nature. 
)ntrovers7  were  fixtures,  and  as  such  a  part  of 

ivember  term,  1849,  and  of  May  term,  1850,  were 
y,  based  upon  the  idea  that  the  answers  denying 
ill  authorized  the  dissolution  of  the  injunction. 
3ase  were  to  come  up  afterward,  when  the  court 
vers  false  and  reinstate  the  injunction  and  make 
)uld  have  been  idle,  however,  to  have  reinstated 

this  case,  after  the  property  in  controversy 
>  sale  on  execution.  The  merits  on  the  main 
troversy  were  not  finally  disposed  of  till  the  de- 
berm,  from  v^hich  complainant  might  well  appeal, 
le  August  term  was  erroneous — 1st.  In  finding 
[^se  with  the  respondents,  instead  of  the  com- 
I  property  relative  to  which  the  injunction  had 

In  finding  that  the  respondents  had  not  aban- 
m  the  property  in  controversy ;  and  3d.  In  ren- 
aiust  complainant  for  the  amount  of  the  claims 
reditors,  with  the  five  per  cent,  penalty — when, 
vas  with  the  complainant,  and  he  entitled  to  a 
respondents,  who  had  sold  the  property  on  exe- 
L  the  injunction  was  dissolved,  for  the  balance 
e,  with  the  costs  of  suit. 

The  questions  presented  by  this  case  for  deter- 

lows : 

eal  from  the  decree  of  the  August  term,  1850, 

of  the  case  touching  the  property  as  to  which 

been  dissolved  ? 

>erty,  relative  to  which  the  injunction  was  dis- 

e  realty,  or  was  it  chattel  property  ? 

,  and  the  property  had  not  diminished  in  value 

the  injunction,  but  had  been,  after  the  dissolu- 
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tion  of  the  injunotion,  sold  on  execution,  and  the  proceeds  applied 
on  the  judgments,  were  the  defendants  entitled  to  any  decree 
against  the  complainant  for  the  amount  of  their  judgments  and  the 
penalty? 

Of  these  in  their  order : 

I.  An  appeal  from  a  decree  is  nothing  else  than  a  proceeding  in 
the  original  cause,  which  continues  the  case,  by  vacating  or  sus-  ] 

pending  the  decree,  till  the  final  bearing  in  the  appellate  court.  j 

The  55th  section  of  the  law  of  March  10th,  1831,  directing  the  { 

mode  of  proceeding  in  chancery  (29  Ohio  L.  81),  authorized  an  ap-  I 

peal  to  the  supreme  court,  from  any  final  sentence  or  decree  in  ! 

•chancery,  in  the  court  of  common  *plea8,  on  the  terms  pre-  [620 
scribed.  A  final  decree  is  one  which  determines  and  disposes  of  > 
the  whole  merits  of  the  cause  before  the  court,  or  a  branch  of  the 
cause,  which  is  separate  and  distinct  from  the  other  parts  of  the 
case,  reserving  no  further  questions  or  directions  for  future  deter- 
mination ;  so  that  it  will  not  be  necessary  to  bring  the  cause,  or 
that  sepaiate  branch  of  the  cause,  again  before  the  court  for  fur- 
ther decision.  It  is  true  that  after  final  decree,  defining  and  set- 
tling the  rights  of  the  parties,  further  orders  or  decrees  may  be 
necessary  to  carry  into  eflfect  the  rights  settled  by  the  final  decree 
on  the  merits ;  such  as  a  decree  confirming  a  sale,  or  confirming 
the  proceedings  or  report  of  a  master  carrying  into  effect  the  terms 
of  the  final  decree.  This,  however,  is  a  subsequent  proceeding, 
and  only  auxiliary  to,  or  in  execution  of,  the  final  decree  on  the 
merits  of  the  case.  And  an  appeal  from  a  decree,  in  this  subse- 
quent proceeding,  brings  nothing  before  the  court  except  the  pro- 
ceedings which  follow  the  final  determination  of  the  merits.  Hey 
V,  Schooley  et  al,  7  Ohio,  49  ;  5  Cranch,  313 ;  10  Wheat.  442.  An 
interlocutory  decree  is  one  which  leaves  the  equity  of  the  case,  or 
«ome  material  question  connected  with  it,  for  future  determination. 
Where  the  further  action  of  the  court  is  necessary  to  give  the  com- 
plete relief  contemplated  by  the  court,  upon  the  merits,  the  de- 
cree under  which  the  further  question  arises  is  to  be  regarded,  not 
as  final,  but  as  interlocutory.    Cocke  v.  Gilpin,  1  Bob.  Ya.  20. 

The  case  before  us  presents  a  double  aspect  for  the  subject-matter 
of  a  decree.  The  object  of  the  bill  was  to  sell  the  mortgaged 
premises,  and  apply  the  proceeds  of  the  sale  to  the  payment  of 
Hewitt's  indebtedness  to  complainant;  and  also  to  enjoin  the  pro- 
ceedings under  the  judgments  of  the  other  creditors  of  Hewitt,  and 
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sale  of  the  machinery  in  the  manufactory,  which  the^ 
.  claimed  to  be  a  part  of  the  realty,  and  to  be  covered 
gage.  After  the  dissolution  of  the  injunction,  the  re- 
rho  were  judgment  creditors  of  Hewitt,  sold  the  prop- 
hich  the  injunction  was  dissolved,  on  execution.  At 
May  term  of  the  common  pleas,  1850,  Teaff,  the  com- 
)k  his  decree,  upon  one  branch  of  the  case,  against 
:.he  amount  of  his  debt,  with  interest  and  cost  of  suity 
nit  of  the  payment  of  the  same,  for  the  appraisement 
the  mortgaged  premises,  including  the  steam-engine 
AS  to  which  the  injunction  had  not  been  dissolved.  The 
this  branch  of  the  case,  at  that  term,  was  complete 

0  further  action  of  the  court  was  requisite.  The  de- 
not  appeal  from  this  decree,  but  acquiesced  in  it ;  and 
the  case  is  not  now  in  controversy,  as  it  appears,  be- 
irties. 

the  other  branch  of  the  case,  the  court  at  that  term. 
)  dissolution  of  the  injunction  to  the  defendants  who- 
d  the  bill,  subsequent  to  the  preceding  term,  and  re- 
use to  a  master  to  take  testimony  and  report  under 
ictions  at  the  next  term,  touching  the  value  of  the  ma- 
)  which  the  injunction  was  dissolved,  at  the  time  the 
as  granted ;  what  it  would  have  sold  for  on  execution 
iction  been  granted  ;  whether  the  same  had  been  sold 
OF  on  execution  after  the  dissolution  of  the  injunction ; 
ipon  whose  executions,  to  whom  sold,  and  for  what 

1  amount  of  the  judgments  enjoined,  their  priority  as  to 
iount  yet  due  thereon,  and  the  transfers  of  said  judg- 
Y,  since  their  rendition,  and  to  whom  made,  etc.  The^ 
in  touching  the  rights  of  the  parties  involved  in  this^ 
le  case  was  left  for  the  future  action  of  the  court  on 
n  of  the  report  of  the  master. 

on  that  the  steam-engine  and  boilers,  as  to  which  the 
id  not  been  dissolved,  were  fixtures  and  covered  by  the 
id  the  order  for  their  sale  as  a  part  of  the  mortgaged 
1  not  determine  the  rights  of  the  parties  in  the  prop- 
lich  the  injunction  had  been  dissolved.  That  property 
bached  and  sold  on  execution  prior  to  this  decree,  and 
refore,  in  a  situation  to  be  appraised  and  sold  under 
nortgage,  if  even  it  had  belonged  to  the  realty.    And 
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whether  ibe  eomplainant  was  in  equity  entitled  to  a  decree  against 
the  defendants  who  had  caused  the  property  to  be  sold  on  execution, 
or  if  properly  so  sold,  what  decree,  if  any,  the  defendants  were 
entitled  to  against  the  eomplainant,  was  left  for  future  determina- 
tion. And  at  the  August  term,  1850,  the  court  determined  this 
branch  of  the  case,  by  finding  that  the  defendants  had  not  aban- 
doned their  levies,  and  by  rendering  a  decree  against  the  complain- 
ant for  the  balance  on  the  defendant's  judgments  with  interest  and 
the  penalty  of  five  per  cent.,  besides  the  costs  of  the  suit.  From  this 
decree  the  complainant  might  well  appeal,  and  the  appeal  opens  up 
the  whole  merits  touching  this  branch  of  the  case,  at  least  between 
him  and  the  judgment  creditors. 

II.  Was  the  property  in  controversy  covered  by  the  mortgage 
on  the  realty,  or  was  it  chattel  property  ?  This  is  the  main  question 
in  the  case,  and  one  of  great  importance. 

The  bill  and  answers,  which  are  under  oath,  furnish  the  only  tes^ 
timony  to  be  found  in  the  case,  as  to  the  nature  and  description  of 
the  property,  the  mode  of  its  annexation,  and  the  purpose  for  whicb 
it  was  annexed  to  the  realty,  all  of  which  appear  in  the  statement 
of  the  case. 

It  appears  that  the  boilers  were  bolted  upon  timbers  which  were 
planted  in  the  earth,  with  a  brick  furnace  built  under  them  and 
adapted  to  their  use,  but  they  rested  upon  the  timbers  to  which 
they  were  bolted,  and  by  which  they  were  supported  rather  than 
upon  the  brick  work.  The  steam-engine  was  fastened  upon  tim- 
bers which  rested  for  their  foundation  on  a  stone  wall  laid  in  the 
earth.  The  other  machinery,  consisting  of  carding  machines, 
spinning  machines,  power  looms,  etc.,  was  connected  with  the  motive 
power  of  the  steam-engine  by  means  of  bands  and  straps,  and  at- 
tached to  the  building  only  so  far  as  to  confine  the  different  parts 
in  their  proper  places  for  use.  It  appears  from  the  answers,  that 
such  machinery  as  carding  machines  and  spinning  machines,  and 
power  looms,  etc.,  is  generally  fastened  to  the  fioor  by  cleata 
*or  other  similar  modes  of  attachment,  for  the  purpose  of  [523> 
keeping  the  various  parts  steady  and  in  a  suitable  position  for  use  ; 
but  that  they  are  easily  detached,  as  were  these,  without  injury  to  the 
machinery  itself,  or  the  building  ;  and  that  such  machinery  is  usu- 
ally subject  to  be  removed  fV*om  one  part  of  the  building  to  another 
to  suit  convenience,  and  sometimes  sold,  and  other  machinery  sup- 
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to  take  its  place,  whenever  the  interest  of  the  business  for 
L  it  is  used  may  require. 

3  doctrine  of  fixtures,  by  which  the  nature  and  legal  incidents 
s  property  must  be  determined,  is  involved  in  no  inconsider- 
egree  of  uncertainty,  and  not  settled  by  consistent  and  clearly 
d  principles  of  general  application.  It  rests  upon  a  long 
)  of  judicial  decisions,  made  at  different  periods  of  time  and 

a  variety  of  circumstances,  and  running  into  numerous  com- 
Lnd  conflicting  distinctions  arising  out  of  the  peculiar  relation 
)  parties  and  the  peculiar  circumstances  of  each  particular 
so  that  it  has  been  found  extremely  difficult  to  reduce  this 
h  of  the  law  to  any  consistent  and  uniform  system, 
ording  to  the  decisions,  an  article  may  be  a  fixture  constitut- 

part  of  the  realty  as  between  vendor  and  vendee,  which 

not^  under  like  circumstances,  be  such,  as  between  landlord 
inant ;  so  also,  an  article  may  be  such  fixture  as  between  heir 
cecutor,  which,  under  like  circumstances  of  annexation,  would 
I  such  as  between  tenant  for  life  and  the  remainderman  or 
ioner.  And  also,  according  to  the  decisions,  an  article  af- 
;o  the  premises  for  purposes  merely  agricultural,  may  pass  by 
'^eyance  of  the  freehold  as  a  fixture,  which  would  not  be  such 
i  under  like  annexation,  if  erected  or  affixed  for  the  purposes 
Le  or  manufacture  ;  and  an  article  attached  to  the  realty  may 
lovable  at  one  period  of  time  as  a  chattel,  which,  with  the 
annexation  at  another  period,  would  not  be  removable,  be- 
lt constituted  a  part  of  the  realty.  In  some  cases  it  has  been 
lined  that,  in  order  to  constitute  a  fixture,  the  article  should 

^be  so  united  by  physical  annexation  to  the  land  or  to  some 
nee  previously  belonging  thereto,  that  it  can  not  be  detached 
it  injury  to  the  property ;  while  in  other  cases,  articles  have 
letermined  to  be  fixtures,  and  as  such  to  pass  by  a  conveyance 

freehold,  with  but  a  slight  attachment  to  the  realty,  and  in 
instances  without  any  actual,  but  by  simply  a  constructive 
ment. 

term  fixture  itself,  although  always  applied  to  articles  of  the 
>  of  personal  property  which  have  been  affixed  to  land,  has 
Lsed  with  different  significations,  until  it  has  become  a  term 
biguous  meaning.  And  this  ambiguity  whiQh  has  attended 
le  of  this  word  in  various  adjudications,  and  by  different 
9,  has  been  productive  of  much  of  the  uncertainty  which  has 
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perplexed  investigations  falling  under  this  branch  of  the  law.  The 
term  fixture  has  been  used  by  various  writers  and  in  numerous  re- 
ported decisions,  as  denoting  personal  chattels  annexed  to  land 
which  may  be  severed  and  removed  against  the  will  of  the  owner 
of  the  freehold  by  the  party  who  has  annexed  them,  or  his  personal 
representatives.  Amos  &  Ferard  on  the  Law  of  Fixtures,  2; 
Gibbon's  Manual  of  the  Law  of  Fixtures,  2;  Grady's  Law  of  Fix- 
tures, 1 ;  2  Bouvier's  Institutes  of  American  Law,  162 ;  2  Kent 
€om.  344. 

There  may  be  some  propriety  in  this  definition  of  the  term  when 
•confined  in  its  application  to  the  relation  of  landlord  and  tenant, 
or  tenant  for  life  or  years  and  remainderman  or  reversioner,  to  which 
«everal  of  the  elementary  authors  have  chiefly  confined  their  atten- 
tion. But  it  does  not  appear  to  express  the  accurate  meaning  of 
the  term  in  its  general  application.  An  article  attached  to  the 
realty,  but  which  is  removable  against  the  will  of  the  owner  of  the 
land,  has  not  lost  the  nature  and  incidents  of  chattel  property.  It 
is  still  movable  property,  passes  to  the  executor  and  not  to  the 
heir  on  the  death  of  the  owner,  and  may  be  taken  on  execution 
And  sold  as  other  chattels,  etc.  A  removable  fixture  as  a  term  of 
general  application  is  a  solecism — a  contradiction  in  words.  There 
does  not  appear  to  be  any  necessity  or  *propriety  in  classify-  [525 
ing  movable  articles  which  may  be  for  temporary  purposes  some- 
what attached  to  the  land,  under  any  general  denomination  dis- 
tinguishing them  from  other  chattel  property.  A  tree  growing 
tipon  the  soil,  or  any  other  article  belonging  to  the  freehold,  may 
be  converted  into  a  chattel  by  a  severance  from  the  land. 

It  is  an  ancient  maxim  of  the  law  that  whatever  becomes  fixed 
to  the  realty,  thereby  becomes  accessory  to  the  freehold,  and  par- 
takes of  all  its  legal  incidents  and  properties,  and  can  not  be  sev- 
•ered  and  removed  without  the  consent  of  the  owner.  Quidquid 
plantatur  solo^  solo  cedity  is  the  language  of  antiquity  in  which  the 
maxim  has  been  expressed.  The  term  fixture,  in  its  ordinary  sig- 
nification, is  expressive  of  the  act  of  annexation,  and  denotes  the 
change  which  has  occurred  in  the  nature  and  the  legal  incidents  of 
the  property ;  and  it  appears  to  be  not  only  appropriate  but  nec- 
essary to  distinguish  this  class  of  property  from  movable  property, 
possessing  the  nature  and  incidents  of  chattels.  It  is  in  this  sense 
that  the  term  is  used  in  far  the  greater  part  of  the  adjudicated  cases. 
Co.  liit.  53,  a.  4 ;  2  Smith's  Leading  Cases,  114 ;  Chancellor  Kent's 
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note  (a)  2  Kent's  Com.  345 ;  Dudley  v.  Wa 
V.  Mawe,  3  Eajst,  57.  It  is  said  that  this  ml 
laxcd  by  exceptions  to  it,  established  in  favc 
favor  of  the  tenant  as  between  landlord  and 
tempt  to  establish  the  whole  doctrine  of  fixtt 
tions  to  the  general  rale,  has  occasioned  mm 
understanding  on  this  subject. 

Amos  &  Ferard  in  their  treatise  on  the  la 
the  division  of  the  subject  into  removable  anc 
and  give  a  definition  of  each  class.  (See  A 
tures,  11.)  And  they  remark,  "  that  it  is  dif 
which  of  the  above  senses  it  is  most  frequen 
classification  of  fixtures  may  be  essential  to  i 
ing  of  the  double  sense  in  which  the  term  ha 
in  the  authorities ;  but  it  would  not  seem  te  b 
purpose. 

526]  *The  civil  law  has  been  commended  fc 
ral  classification  of  property  into  the  obvio 
tinction  of  things  movable  and  things  immc 
and  things  intangible.  Whatever  would  be 
the  civil  law,  would  fall  under  the  denomin 
sonal  by  the  comnion  law.  And  everything 
hold,  perpetui  usus  causa,  belongs  to  the  res 
law.  Taylor's  Elements  of  the  Civil  Law,  4 
sion  of  property  seems  to  be  founded  in  reas 
things. 

The  great  difficulty  which  has  always  perpl 
on  this  subject  has  been  the  want,  of  some  ce 
varying  standard,  by  which  it  could  be  detei 
to  a  fixture,  or  what  connection  with  the  lane 
tel  of  its  peculiar  legal  qualities  as  such,  and 
the  freehold.  Fixtures  belong  to  that  class  of ; 
upon  the  boundary  line  between  the  two  grai 
real  and  things  personal  into  which  the  law  h 
a  distinction  not  merely  artificial,  but  found 
.  nature  of  things — regarding  not  only  the  nati 
bility  on  the  one  hand,  and  mobility  on  the  o1 
constitution  and  incidents  to  which  each  class 
In  the  great  order  of  nature,  when  we  compa 
tremity  of  one  class  with  a  thing  at  the  ezti 
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difiference  is  glaring ;  but  when  we  approach  the  connecting  link 
between  the  two  great  divisions,  it  is  often  difficult  to  discover  the 
precise  point  where  the  dividing  line  is  drawn. 

There  arc  some  matters  having  their  foundation  in  things  real^ 
which  are,  nevertheless,  by  the  principles  of  the  common  law,  at- 
tended with  some  of  the  qaalities  of  things  personal,  and  therefore 
termed  chattels  real.  Saeh  are  estates  less  than  freehold,  easements, 
rents,  emblements,  etc.  These,  however,  are  easily  identified,  and 
have  no  connection  with  fi:ctures.  And  again  there  are  others 
which,  though  *movable  in  their  nature  and  apparently  fall-  [527 
ing  within  the  definition  of  things  personal,  are,  in  respect  of  their 
legal  qualities,  of  the  nature  of  things  real.  Belonging  to  this 
class  are  heir-looms  and  things  in  the  nature  of  heir-looms,  which, 
by  special  custom,  pass  with  the  inheritance ;  also  animals,  ferce 
naturcBj  not  domesticated,  so  as  to  fall  under  the  denomination  of 
chattels,  yet  so  confined  to  the  realty  as  to  become  appurtenant  to 
it ;  such  as  deer  in  a  park,  pigeons  in  a  pigeon-house,  conies  in  a 
warren,  fish  in  a  pond,  etc. ;  also  articles  sometimes  called  fixtures 
on  the  principle  of  constructive  attachment ;  such  as  the  deeds  and 
other  papers  which  constitute  the  muniments  of  title  to  the  land, 
the  keys  of  a  house,  etc.,  which  belong  to  the  realty  and  pass  with 
it,  not  upon  the  principle  of  fixtures,  but  upon  the  principle  of  be- 
ing necessary  and  esssential  incidents  to  it,  and  of  no  value  ab- 
.6tracted  fVom  it.  None  of  these  articles  acquire  their  legal  quali- 
ties upon  the  principle  of  a  fixture. 

A  fixture  is  an  article  which  was  a  chattel,  but  which  by  being 
physically  annexed  or  affixed  to  the  realty,  became  accessory  to  it 
and  part  and  parcel  of  it.  But  the  precise  point  in  the  connection 
with  the  realty,  where  the  article  loses  the  legal  qualities  of  a  chat- 
tel and  acquires  those  of  the  realty,  oflen  presents  a  question  of 
great  nicety  and  sometimes  difficult  determination.  And  a  review 
of  the  authorities,  from  the  time  of  the  year  books  down  to  the 
present  period,  does  not  furnish  any  one  established  and  certain 
criterion  of  universal  application,  by  which  this  line  of  demarca- 
tion can  be  clearly  ascertained  and  pointed  out.  It  may,  however, 
be  useful,  in  the  determination  of  this  case,  to  examine  the  authori- 
ties and  endeavor  to  extract  from  them  the  most  uniform,  reasona- 
ble and  consistent  principle,  as  a  standard  by  which  a  fixture  can 
Always  be  determined. 

If  there  be  any  thing  well  settled  in  the  doctrine  of  fixtures,  it 
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is  this,  that  to  coDBtitute  a  fixture,  it  is  an  esseiit 
the  article  be  actually  affixed  or  annexed  to  the  r( 
itself  imports  this.  Walker  v.  Sherman,  20  Wen( 
628]  mode  or  degree  of  the  annexation  •which 
matter  about  which  the  authorities  are  greatly  in  < 
Ferard,  in  their  work  above  referred  to,  page  2,  h 
as  follows:  "7^  is  necessary,  in  order  to  constitute 
article  should  be  let  into  or  united  to  the  land,  or  to  sul 
connected  therewith.''  The  Manual  of  Gibbon  a 
Grady  on  fixtures,  are  to  the  same  effect,  and  num 
cases  are  referred  to  by  these  elementary  writers 
same  doctrine.  A  number  of  the  authorities,  I 
American,  decide,  that  to  give  chattels  the  chai 
and  deprive  them  of  that  of  personalty,  they  must  b 
to  the  real  estate  that  they  can  not  be  removed 
the  freehold,  by  the  act  of  removal  and  apart  fror 
of  the  thing  removed.  Charrar  v.  Chauffeete,  5  ! 
doctrine,  however,  does  not  furnish  a  criterion  of 
tion,  or  one  which  will  bear  the  test  of  examina 
in  a  mill,  and  even  the  water-wheel,  and  a  greai 
articles  well  established  by  authority  and  univer 
be  fixtures,  may  often  be  removed  without  any  ac 
structure  or  building  by  the  act  of  removal.  I 
undeniably  fixtures,  and  so  admitted  by  all  the  aui 
to  them,  although  actually  annexed  to,  and  in  coi 
land,  are  yet  not  let  into  the  ground  or  fastened  tc 
is  imbedded  into  the  earth.  The  doors,  windows, 
etc.,  of  a  mansion  house  may  be  raised  and  rem( 
actual  or  physical  injury  either  to  the  building 
moved ;  so,  also,  in  a  mill,  with  the  mill-stones,  ho 
apparatus,  as  usually  fixed  in  a  mill ;  yet  it  has 
tioned  that  these  articles  are  fixtures. 

There  is  another  class  of  authorities  in  which  it 
the  true  test  of  a  fixture  is  the  adaptation  of  the 
or  purpose  to  which  the  realty  is  appropriated,  1 
physical  connection  with  it.  Farrar  v.  Stackpo 
Gray  v.  Holdship,  17  Serg.  &  R.  413.  And  some 
529]  so  far  as  to  ^make  this  the  only  test,  and  e 
actual  or  physical  annexation.  Voorhis  v.  Freere 
114 ;  Pyle  v.  Pennock,  Id.  391. 
454 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1853. 


Teaffv.  Hewitt. 


This  rule  is  in  conflict  with  those  aathoritief 
mode  of  the  physical  annexation  the  testf  and  it  y^ 
ination  as  a  criterion  of  general  application, 
necessity  for  the  use  and  enjoyment  of  the  reall 
of  a  fixture,  then  the  implements  and  domestic 
for  the  cultivation  of  a  farm,  and  a  great  variet 
subject  to  the  use  of  the  land  or  its  appurtena 
have  been  and  never  can  be  recognized  as  such, 
It  would  utterly  confound  the  rule  by  which  the  r 
and  vendee,  heir  and  executor,  etc.,  have  been  he 

In  the  case  of  the  Despatch  Line  v,  Billamy, 
court  expressed  the  opinion  that  actual  annexai 
and  adaptation  to  its  purpose  must  both  unite  i 
personal  property  incident  and  appurtenant  to  r< 

In  some  of  the  authorities,  the  intention  of  the 
annexation,  is  laid  down  as  the  true  test  of  a  fli 
The  Merchants'  Ins.  Co.,  4  Mete.  306. 

Mr.  Dane,  in  his  Abridgement  of  American  I 
remarks :  ^^  It  is  very  difficult  to  extract  from  all 
tures  in  the  books  any  one  principle  on  which  t 
cided,  though  being  fixed  or  fastened  to  the  soil, 
seems  to  have  been  the  leading  one  in  some  casei 
one.''  And  he  adds,  in  reference  to  this  matter :  ' 
ing  or  fastening  is  alone  to  b«  regarded ;  but  t 
intention." 

From  the  examination  which  I  have  been  enal 
subject,  and  afler  a  careful  review  of  the  authorit 
the  conclusion  that  the  united  application  of  the  f 
will  be  found  the  safest  criterion  of  a  fixture  : 

*1.  Actual  annexation  to  the  realty,  or  someti 
tenant  thereto. 

2.  Appropriation  to  the  use  or  purpose  of  thai 
with  which  it  is  connected. 

3.  The  intention  of  the  party  making  the  an 
the  article  a  permanent  accession  to  the  freehold- 
ing  inferred  from  the  nature  of  the  article  affixe 
situation  of  the  party  making  the  annexation, 
mode  of  annexation,  and  the  purpose  or  use  for 
tion  has  been  made. 

This  criterion  furnishes  a  test  of  general  and  ui 
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cthey  are  doabtless  attribatable  in  some  degree  to  a  laudable  desire 
•on  the  part  of  the  eoarts  to  carry  out  the  real  intention  of  the  party. 

It  is  said  that  the  right  of  removal  must  bo  exercised  by  the  ten- 
.ant  before  the  expiration  of  his  term,  or,  in  some  cases,  within  a 
reasonable  time  afterwards;  that  the  tenant  can  remove  things 
which  he  has  attached  to  the  land  for  the  purposes  of  trade  or  man- 
nfactare  where  not  contrary  to  some  prevailing  custom,  or  where 
it  can  be  done  withoat  material  and  essential  injury  to  the  freehold, 
or  where  the  erections  in  themselves  were  strictly  cliattels  in  their 
nature  before  they  were  put  up,  and  can  be  removed  without  being 
entirely  demolished  or  losing  their  essential  character  or  value. 
(Amos  &  Ferard  on  Fixtures,' 40,  44.)  And  these  circumstances 
furnish  considerations  bearing  upon  the  intention  of  the  tenant  in 
making  the  erections^  and  their  temporary  nature  and  want  of 
iuiaptation  to  the  permanent  use  and  enjoyment  of  the  freehold,  and 
^how  the  application  of  the  criterion  here  adopted. 

^The  rule  requiring  actual  or  physical  annexation  to  the  [533 
realty  is  not  affected  by  the  few  articles  sometimes  said  to  belong 
to  the  realty  upon  the  principle  of  constructive  annexation,  but 
which,  as  has  already  been  observed,  are  not  in  fact  fixtures,  but 
mere  incidents  to  the  freehold,  and  pass  with  it  upon  a  different 
principle  from  that  of  a  fixture;  but  the  extent  and  mode  of  the 
annexation  must  depend  much  upon  the  nature  of  the  article 
itself,  the  use  to  which  it  is  applied,  and  other  attending  circum- 
etances. 

The  rule  requiring  adaptation  to  the  use  or  purpose  of  the  realty 
was  recognized  in  some  of  the  earliest  authorities.  In  the  case  of 
Lawton  v,  Salmon,  1  H.  Black.  259,  Lord  Mansfield,  on  a  question 
between  heir  and  executor,  respecting  salt  pans  attached  to  the 
land  and  connected  with  salt  works  at  a  salt  spring,  declared  the 
articles  fixtures  upon  the  principle  that  they  were  accessories  to  the 
freehold  and  necessary  to  its  use  and  enjoyment  And  it  has  been 
adjudged  in  numerous  cases,  that  where  an  article  attached  to  the 
realty  is  accessory  to  a  matter  of  a  personal  nature,  it  should  be  con- 
sidered itself  as  personalty  and  removable  as  such.  Lawton  v. 
Lawton,  3  Atk.  14 ;  Dudley  v.  Ward,  Amb.  113.  Where  articles 
were  attached  to  the  land  for  the  purposes  of  trade  or  manufacture, 
which  purposes  were  considered  matters  of  a  personal  nature,  the 
.articles  have  been  declared  not  to  be  fixtures.  In  the  tase  of  Elwes 
$).  Mawe,  3  Bast.  54,  Lord  Eilenborough  reviewed  the  cases  from 
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the  time  of  the  year  books,  and  came  to  the  conclusion  that  there- 
was  a  well-founded  distinction  between  articles  annexed  to  the 
freehold  for  the  purposes  of  traide  or  manufacture  and  those  made 
for  the  purposes  of  agriculture — the  right  of  removal  existing  to  a 
much  greater  extent  in  case  of  the  former  than  in  that  of  the  latter. 
This  distinction,  however,  has  been  strongly  questioned  by  high 
authority  in  this  country.  Van  Ness  v.  Pacard,  2  Peters'  U.  S.  137  r 
Whiting  V.  Braston,  4  Pick.  310.  It  was  upon  this  doctrine,  which 
was  recognized  by  Lord  Ellenborough,  that  the  rule  was  laid  down, 
533]  that  articles  annexed  to  the  realty,  for  a  *mixed  purpose  of  the 
freehold  and  of  personalty,  were  removable,  and  not  fixtures. 
Hence  it  is  said  that  Lord  C.  B.  Comyns,  as  between  heir  and  exe- 
cutor, decided  that  a  cider  mill  firmly  fixed  in  the  grouihi  was 
accessory  to  a  species  of  trade,  and,  therefore,  not  a  fixture.  This 
distinction,  however,  as  to  articles  annexed  to  the  realty  for  a 
mixed  purpose,  does  not  appear  to  have  been  consistently  recog- 
nized  in  this  countny. 

Numerous  exceptions  to  the  rule  that  whatever  is  attached  to  the 
realty  becomes  a  part  of  it,  have  been  adopted  in  favor  not  only  of 
trade  and  manufacturing,  but  also  in  favor  of  matters  of  ornamen- 
tal and  domestic  use.  Some  of  these  exceptions  have  been  based 
upon  public  policy,  some  upon  the  nature  of  the  article  itself,  and 
some  upon  the  ground  of  the  articles  being  accessory  to  matters  of 
a  personal  nature  and  not  strictly  subservient  to  the  use  and  pur- 
poses of  the  freehold. 

But  if  the  third  requisite  of  a  fixture  here  adopted  had  been  ap- 
plied in  the  numerous  cases  of  exceptions  in  favor  of  tenants,  also- 
in  favor  of  trade  and  manufacture,  and  in  favor  of  matters  of  or- 
nament and  domestic  convenience,  which  fill  so  much  space  in  the 
books,  there  would  have  been  but  little  difficulty  in  determining* 
that  they  were  not  fixtures.  In  all  these  cases  denominated  excep- 
tions, the  article  could  invariably  have  been  removed  without  essen- 
tial iojury  to  the  freehold  or  the  article  itself.  In  no  case  is  a  fix- 
ture created  without  the  apparent  intention  of  the  party  making 
the  annexation  to  make  a  permanent  accession  to  the  freehold.  And 
whether  articles  are  personal  property  or  fixtures  must  be  deter- 
minable and  plainly  appear  from  an  inspection  of  the  property  it- 
self, taking  into  consideration  its  nature,  mode  of  attachment,  pur- 
pose  for  which  used,  and  the  relation  of  the  party  making  the  an- 
nexation, and  in  some  instances,  perhaps,  other  attending  circum- 
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fitances,  indicatiDg  the  intention  to  make  it  a  temporary  attachment 
or  a  permanent  accession  to  the  realty.  And,  inasmuch  as  it  re- 
quires a  positive  act  on  the  part  of  the  person  making  the  annexa- 
tion to  change  the  *nature  and  legal  qualities  of  a  chattel  [534 
into  those  of  a  fixture,  the  intention  to  make  the  article  a  perma- 
nent accession  to  the  realty  must  affirmatively  and  plainly  appear , 
and  if  it  be  a  matter  left  in  doubt  or  uncertainty,  the  legal  qualities 
of  the  article  are  not  changed,  and  the  article  must  be  deemed  a 
chattel.  In  some  instances,  the  intention  to  make  the  article  a 
fixture  may  clearly  appear  from  the  mode  of  the  attachment  alone, 
as  where  a  removal  can  not  be  made  without  serious  injury  to  the 
property  by  the  act  of  severance.  But  where  the  attachment  is 
but  slight,  and  does  not  enter  into  the  physical  structure  of  the 
realty,  this  intention  must  be  gathered  from  the  nature  of  the  article 
and  the  other  attending  circumstances. 

Thfe  criterion  of  a  fixture  above  mentioned  must,  however,  be 
subject  to  qualification  in  some  respects.  Whatever  would  other- 
wise be  the  rights  of  the  parties  connected  with  an  article  which  has 
been  attached  to  the  realty,  they  are  liable  to  be  controlled  by  an 
established  custom  or  the  special  agreement  of  the  parties.  The 
parties  are  presumed  to  be  cognizant  of  an  existing  usage  or  custom, 
and  to  act  with  a  tacit  reference  to  it.  And  an  article  attached  to  the 
land  may  be  a  fixture  or  a  chattel,  according  to  the  special  agreement 
of  the  parties.  Naylor  v.  CoUings,  1  Taunt.  19  ;  Perry  v.  Brown,  2 
Stark,  403 ;  Earl  of  Mansfield  v.  Blackburn,  6  Bing.  (K  C.)  426. 

By  an  application  of  the  criterion  here  adopted  to  the  case  be- 
fore the  court,  there  is  no  difficulty  in  determining  the  character  of 
the  property  in  controversy.  There  was  here  actual  connection 
with  the  realty,  but  it  was  slight.  The  bands  and  straps  by  which 
the  machinery  was  attached  to  the  motive  power  of  the  steam  en- 
gine and  boilers  could  easily  be  thrown  off,  and  the  cleats  or  means 
used  to  keep  the  machinery  steady  and  in  its  proper  place  for  use  were 
such  as  to  admit  of  its  removal  without  injury  to  any  property,  or 
even  inconvenience.  The  use  or  purpose  to  which  the  machinery 
was  applied  was  that  of  a  trade  or  the  ^business  of  manufac-  [535 
turing,  in  favor  of  which  the  authorities  have  made  numerous  ex- 
ceptions to  the  principle  of  fixtures. 

It  may  be  said  that  the  building  in  which  the  machinery  was 
placed  was  parcel  of  the  freehold,  erected  and  used  for  the  purpose 
of  manufacturing,  and  that  the  machinery  was  accessory  to  it,  and 
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as  each  manafihetoiy  or  HiiU,  the  machinery  and  all  the  necessary 
parts  of  the  establishnient  pass,  whether  affixed  to  the  freehold  or^ 
not.  Thus  things  personal  iu  their  nature,  but  fitted  and  adapted 
to  be  need  with  real  estate,  and  essential  to  its  beneficial  enjoyment 
in  snch  use,  may  pass  with  the  realty  by  a  conveyance  and  delivery 
under  snch  a  description,  which  would  not  pass  by  an  ordinary 
conveyance  of  the  land  with  its  appurtenances.  But,  in  this  case, 
the  language  in  complainant's  mortgage,  ^^on  which  is  erected  a 
woolen  manufactory i^'  added  to  the  description  of  the  mortgaged 
premises  by  the  number  of  the  lot,  etc.,  is  descriptive  of  the  realty 
merely. 

It  is  claimed  on  the  part  of  the  complainant  that  the  common 
law  rule  as  to  fixtures  has  been  somewhat  changed  by  the  progress 
of  society,  and  the  advancement  in  the  application  of  machinery  to- 
the  purposes  of  manufactures,  so  as  to  create  a  different  criterion 
of  a  fixture  in  a  manufactory  or  a  mill,  from  that  which  applies  to 
articles  attached  to  the  realty  under  other  circumstances.    And 
upon  this  ground  it  is  claimed  that  all  the  essential  parts  of  a  mill 
or  manu&ctory,  whether  actually  attached  to  the  realty  or  not,  be- 
come fixtures,  and  as  such  pass  by  a  conveyance  of  the  freehold. 
This  doctrine,  which  seems  to  have  been  recognized  in  several  of 
the  states,  derives  its  origin  chiefly  from  the  cases  of  Farrar  v. 
Stackpole,  6  Greenl.  154,  and  Yoorhis  v.  Freeman,  2  Watts  &  S.  116. 
The  former  case  does  not  sustain  the  position  assumed.    That  was 
trover  for  a  mill,  *chain,  dogs,  and  bars  attached  to  a  saw-    [537 
mill.    The  plaintiff  claimed  the  property  by  virtue  of  a  deed  con- 
veying a  ^^saW'tnill  with  the  privileges  and  appurtenances^'*  upon  the 
grounds :  1st,  that  the  articles,  whether  chattels  or  fixtures,  formed 
essential  parts  of  the  saw-mill,  and  passed  by  the  sale  and  convey- 
ance of  it  as  such ;  and  2d,  that  they  were  parts  of  the  saw-mill 
and  went  with  it  by  general  and  uniform  usage.    The  court  below 
ruled  against  the  plaintiff  on  the  first  ground,  but  left  the  case  on 
the  second  ground  to  the  jury,  which  found  for  the  plaintiff.    This 
judgment  was  sustained  by  the  supremo  court,  yet  expressing  an 
opinion  at  variance  with  the  court  below  as  to  the  first  ground. 
Although  some  of  the  reasoning  in  this  case  was  intended  to  show 
that  the  articles  in  question  were  fixtures,  yet  all  that  was  settled 
by  the  adjudication  was  that  the  articles,  whether  fixtures  or  chat- 
tels, passed  as  essential  parts  of  the  saw-mill  and  its  appurtenances^ 
conveyed  as  such. 
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^11  obstacles  in  the  way  of  creditors.  And  this  is  perhaps  the  first 
instance  in  which  movable  property  was,  by  constructive  annexa- 
tion, adjadged  parcel  of  the  realty  for  the  avowed  reason  that  it  ought' 
to  be  placed  beyond  the  convenient  reach  of  the  legal  process  of 
x^reditors.  The  reasoning  of  Chief  Justice  Gibson  might  be  le- 
gitimate in  legislation,  but  it  is  not  appropriate  in  judicial  pi-o- 
•ceedings. 

To  what  consequences  would  such  a  criterion  lead  if  fully  carried 
out?  A  cabinet  maker  erects  a  building  for  a  cabinet  shop,  and 
furnishes  it  with  all  the  necessary  machinery,  implements,  tools,  etc., 
^or  an  establishment  for  the  manufacture  of  furniture,  some  of 
which  may  be  attached  to  the  *building.  Ail  the  machinery,  [639 
tools,  implements,  etc.,  whether  actually  attached  to  the  building 
or  not,  and  essential  and  necessary  for  the  business  of  the  estab- 
lishment to  which  the  building  is  adapted,  and  without  which  it 
would  not  be  a  perfect  and  complete  establishment  of  the  kind, 
would  be  parcel  nf  the  freehold.  The  application  of  the  same  rule 
would  convert  the  benches  and  essential  implements  of  the  shoe- 
maker's shop,  the  vises,  hammers,  and  machinery  of  the  copper- 
smith and  tinner,  and  of  other  mechanics  and  manufacturers  into 
realty.  And  inasmuch  as  some  carry  on  their  business  on  a  much 
larger  scale  than  others,  a  question  of  no  little  difficulty  would 
arise  as  to  the  quantity  of  the  loose  implements  and  machinery 
which  should  be  deemed  essential  to  make  it  a  complete  establish- 
ment, and  what  might  be  rejected  as  unessential,  and  therefore 
chattels. 

It  may  be  inconvenient  to  the  mechanic  or  the  manufacturer  to 
have  the  movable  implements  and  machinery  in  his  shop  taken 
away  upon  execution.  The  same  inconvenience,  however,  may  be 
experienced  by  the  agricalturist  who  may  be  prevented  from  put- 
ting in  his  crops  by  a  similar  removal  of  his  team  or  farming  uten- 
sils. 

Several  decisions  have  been  subsequently  made  in  Pennsylvania, 
and  also  in  some  of  the  other  states,  recognizing  the  doctrine  of 
the  case  of  Voorhis  r.  Freeman,  but  the  great  weight  of  authority 
both  in  England  and  in  the  United  States  is  against  it. 

We  are  told  by  Lord  Hardwicke,  in  the  case  of  Lawton  r.  Law- 
ton,  3  Atk.  15,  that  since  the  time  of  Henry  the  Seventh,  the  courts 
have,  from  considerations  of  public  policy,  been  relaxing  the  strict 
construction  of  the  law  relating  to  fixtures,  and  that  many  articles 

463 


Digitized  by  V:iOOQIC  -— 


ere 
of 
bof 
9rty 
the 
^an 
nd  < 
fre< 
ior 
)inp 
as  • 
tly< 
spii 
^cle 
inei 
oulc 
isp< 
FGf 
,  in 
7^  nc 
;  ex 
ytc 
by 
bim€ 
leee 

tol 
>e,  I 
rty, 
they 

in 
it  tl 
>een 
rrec 

sai 
I  cae 
I  a 

mo 
:tur< 

QOdi 


Digitized  by  VjOOQIC 


JANUAET  TEEM,  1853.  641,642" 

Teaff  V.  Hewitt. 

the  use  of  the  bailding,  the  court  determined  that  it  was  perma- 
nent in  its  character,  and  intended  as  an  accession  to  the  realty. 
And  Shaw,  Ch.  *J.,  in  giving  the  opinion  of  the  court,  ex-  [541 
pressly  refers  to  this  case  of  Gale  v.  Ward  in  terms  of  approval. 

In  the  case  of  Cresson  r.  Stoat,  17  Johns.  116,  Mr.  Justice  Piatt 
expressed  the  opinion  that  frames  in  a  factory  for  spinning  flax  and 
tow,  though  fastened  by  upright  pieces  extending  to  the  upper 
floor  and  cleats  nailed  to  the  floor  round  the  feet,  would  not  be  con- 
sidered fixtures. 

In  Sturgis  t;.  Warren,  11  Yerm.  433,  machinery  in  a  woolen  fac- 
tory affixed  to  the  building  in  the  usual  manner  with  nails,  screws- 
and  cleats  was  determined  to  be  personal  property. 

The  same  principle  was  settled  in  Trapps  t;.  Harter,  3  Tyrwhittr 
604,  and  in  Buck  v.  Braddyl,  McClelland,  217,  13,  Price,  466. 

Walker  V.  Sherman,  20  Wend.  636,  is  a  leading  case  in  New  York, 
in  which  it  was  decided,  after  a  very  flill  review  of  the  authorities^ 
that  the  removable  parts  of  the  machinery  of  a  woolen  factory,, 
consisting  of  two  double  carding  machines,  a  picking  machine, 
shearing  machine,  spinning  machine,  looms,  etc.,  were  personal 
property.  In  this  case  it  was  conceded  that  the  other  machinery 
of  the  factory,  consisting  of  the  water  wheel,  falling  mill,  dye-ket- 
tle, press  and  tenterbars  were  fixtures  or  parcel  of  the  realty. 

The  recent  cases  of  Vanderpoel  t;.  Van  Allen,  10  Barb.  S.  C.  157, 
and  Buckley  v.  Buckley  et  al.,  11  Barb.  S.  C.  43,  decided  in  New 
York,  are  not  understood  as  varying  the  doctrine  laid  downin  the 
case  of  Walker  v.  Sherman,  and  Cresson  t;.  Stout. 

Substantially  the  same  ground  has  been  taken  in  the  State  of . 
Indiana.  In  the  case  of  Taffe  t;.  Warnick,  3  Blackf.  Ill,  it  was 
held  that  a  carding  machine  situated  in  a  building  erected  for  the 
purpose  of  carrying  on  the  carding  business,  standing  on  the  floor 
in  its  usual  place  of  operation,  but  not  fastened  to  the  building,  is 
personal  property.  And  in  Sparks  v.  The  State  Bank,  7  Blackf. 
469,  it  was  held  that  a  steam  engine  and  boiler  placed  on  a  stone 
foundation,  with  a  brick  chimney  at  one  end  of  the  boiler,  situated 
in  a  *tanyard  to  fkcilitate  the  business  of  tanning,  and  used  [64? 
for  several  years,  but  not  so  fixed  but  that  they  could  be  removed 
without  injury  to  the  building  with  which  they  were  connected  by 
braces,  were  fixtures. 

Fixtures  in  a  manufacturing  establishment  must  be  governed  by 
the  same  criterion  which  applies  to  fixtures  in  other  situations. 
VOL.  1—30  466 
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III.  The  injunction  having  been  properly  dissolved  as  to  a  part 
of  the  property  only,  and  that  too  which  had  not  diminished  in 
valae  in  consequence  of  the  injunction,  and  which  was  sold  on  exe- 
<sution  afterwards,  and  the  proceeds  of  the  sale  applied  upon  the 
judgments,  no  decree  should  have  been  rendered  against  the  com-  ^ 
plainant  for  the  amount  of  the  judgments  at  law  and  the  penalty. 
The  4th  section  of  the  act  of  March  12,  1845,  directing  the  mode 
of  proceeding  in  chancery  under  limited  injunctions,  provides  that, 
on  the  dissolution  of  any  injunction  allowed  to  enjoin  a  levy  upon 
or  to  stay  the  sale  of  any  particular  property  by  virtue  of  a  levy, 
*'  the  court  shall  render  a  decree  for  the  party  enjoined  to  an  amount 
not  exceeding  the  value  of  the  property  levied  upon,  nor  exceeding 
the  amount  of  the  judgment  at  law  and  interest  thereon  and  the 
costs  accruing  in  such  injunction  proceedings,  together  with  five  per 
centum  penalty  on  such  value  or  judgment  and  interest,"  etc. 

Courts  are  not  to  be  confined  to  the  letter  of  the  law  in  giving  it 
A  construction.  The  maxim  hosret  in  litera  hoeret  in  coriice  is  not  to 
be  forgotten.  A  statute  must  be  construed  with  reference  to  the 
subject-matter  of  it,  and  its  real  object  and  true  intent.     The  pro-  . - 

vision  of  law  referred  to  was  intended  to  further  the  administra-  *  ?;^ 
tion  of  justice  and  equity.  The  only  penalty  imposed  is  that  of  the 
five  per  centum.  *The  decree  authorized  for  an  amount  not  [644 
exceeding  the  value  of  the  property  nor  exceeding  the  amount  of  the 
judgment^  is  not  by  way  of  penalty,  but  with  a  view  to  an  equitable 
compensation  for  the  loss  which  may  be  sustained  by  means  of  the 
injunction,  and  operates  simply  as  accumulative  security  so  far  as  it  ,^  aS 

^oes  for  the  payment  of  the  defendant's  debts,  which  could  be  but 
ODce  collected.  To  allow  a  defendant  who  had  abandoned  his  levy 
and  obtained  satisfaction  of  his  judgment  by  the  sale  of  other  prop- 
orty,  or  to  allow  a  defendant  who  had,  after  the  dissolution  of  the 
inj  anction,  proceeded  and  obtained  satisfaction,  by  the  sale  of  the  '  M. 

property  enjoined,  to  come  in  afterwards  and  take  a  decree  for  the 
full  value  of  the  property  levied  on  not  exceeding  the  amount  of 
the  judgment,  and  interest  thereon,  etc.,  together  with  the  penalty 
of  five  per  centum,  would  be,  to  say  the  least  of  it,  grossly  in- 
equitable. 

la  this  case,  the  injunction  was  dissolved  only  as  to  a  part  of  the 
property,  and  continued  as  to  the  balance.  And  it  appears  that  the 
property  was  not  diminished  in  value  by  means  of  the  injunction, 
and  that  the  defendants  proceeded  after  the  dissolution  of  the  in- 
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janotion  on  their  judgments  at  law  and  sold  the  property  on  exe- 
cution, and  applied  the  proceeds  on  their  judgments.  Under  these 
circumstances  the  defendants  were  not  entitled  to  the  decree  against 
the  complainants  which  was  rendered  in  the  court  of  common  pleas^ 
either  for  the  penalty  or  the  amount  of  their  judgments.  From 
this  decree  the  complainant  having  properly  appealed,  it  is  ordered 
that  the  defendants,  in  whose  £Etyor  the  decree  was  taken  in  the 
common  pleas,  pay  the  costs  accruing  on  the  appeal,  and  that  the 
cause  be  remanded. 


JoBiAH  B.  Stubgss  and  Alonzo  W.  Andbbson  v.  Nioholab 

LONGWOBTH  AND  BaNISL  H.  HoBNB. 

The  statute  authorizing  non-resident  defendants  to  be  brought  into  oourt  by 
publication  in  a  newspaper,  refers  as  well  to  lunatic  defendants  as  to  sane 
persons. 

645]  *  Where  a  lunatic  defendant  is  a  non-resident  of  the  state,  and  has  been 
brought  into  court  by  publication,  it  is  competent  for  the  court  to  appoint 
a  guardian  ad  litem  to  defend  the  suit,  although  such  guardian  ad  lUem 
may  not  have  been  appointed  the  general  guardian  or  committee  of  the 
lunatic. 

It  is  error  for  the  court  to  decree  against  a  lunatic  without  an  answer  firom  his^ 
guardian  ad  litem, 

When  a  decree  is  taken,  as  on  petition  confessed,  against  a  lunatic  and  his  guari- 
dian  ad  litem,  as  in  default  for  answer,  plea,  or  demurrer,  even  if  the  oourt 
had  heard  evidence  as  to  the  complainant's  claim,  it  would  not  have  cured 
the  error;  such  evidence  would  be  heard  out  of  time. 

All  the  parties  to  an  original  decree  should  join  in  a  bill  of  review  to  re* 
verse  it. 

Where  the  interests  of  two  defendants  are  joint  and  inseparable,  and  the  righta 
of  one  are  saved  under  the  provision  of  the  statute  of  limitations,  on  ac- 
count of  his  disability,  such  saving  inures  to  the  benefit  of  the  other  defend- 
ant, although  laboring  under  no  disability. 

This  is  a  bill  of  review  reserved  in  the  district  court  in  Hamilton 
county. 

The  case  sufficiently  appears  in  the  opinion  of  the  court 

Storer  df  Owynne^  for  complainants  in  review. 

Alonzo  W.  Anderson  is  a  proper  party  with  Josiah  B.  Sturgee, 
and  is  saved  by  his  disability.  Kennedy's  Heirs  v,  Duncan,  Har- 
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din,  365 ;  Mathew's  Heirs  r.  Mathews,  12  Ohio,  361 ;  Mease  v. 
Keefe,  10  Ohio,  362;  Story's  Bq.  PI.  sec.  409;  Montgomery  v. 
Brown,  2  Gilman,  681 ;  3  Dana,  32 ;  Id.  300. 

In  the  oatset,  error  was  committed  in  this,  that  the  lunatic  de- 
fendant was  only  brought  into  court  by  publication  in  a  newspaper 
printed  in  Hamilton  county.  2  Schoales  &  Lefr.  303 ;  Hunt  t;.  Lee, 
10  Vet.  297.  If  the  lunatic,  however,  was  brought  into  court  by 
publication,  the  suit  could  not  properly  proceed  against  him  with- 
out making  his  committee  or  guardian  a  party,  and  the  court  of 
-common  pleas  exceeded  its  power  in  appointing  a  guardian  ad  litem 
for  the  lunatic. 

Milford's  Eq.  PL  94;  1  Barb.  Ch.  Pr.  62;  Ex  parte  Eidgway,  5 
Buss.  152 ;  Gilbee  v.  Gilbee,  1  Phillips,  121 ;  3  P.  Wms.  Ill ;  2 
Dick.  460 ;  Parsons'  Eq.  Ga.  59 ;  8  Barr,  59. 

*It  is  erroneous  to  proceed  to  a  decree  without  an  answer  [646 
from  the  guardian  ad  litem  of  a  lunatic.  Coleman  v.  Comm'rs 
Xunatic  Asylum,  9  B.  Monroe,  239 ;  South  r.  Carr,  7  Min.  419 ; 
Harrison  r.  Bowan,  4  Wash.  Cir.  G.  207.  In  the  case  of  infants, 
it  is  necessary  that  the  guardian  ad  litem  should  appear  and  ao- 
<jept  the  appointment,  or  be  served  with  process,  and  a  fortiori  in 
the  case  of  a  lunatic.  St.  Clair's  Heirs  v.  Smith,  3  Ohio,  356  ;  Ew- 
ing*s  Lessee  v.  Higby,  7  Ohio,  pt.  1, 198 ;  1  A.  K.  Mar.  471 ;  6  J.  J. 
J£ar.  48 ;  6  Dana,  108 ;  2  B  Mon.  456 ;  4  Bibb.  11. 

The  decree  is  erroneous,  being  pro  confesso  against  a  lunatic. 
Massie  v.  Donaldson,  8  Ohio,  377 ;  Allison  r.  Taylor,  6  Dana,  87 ; 
Shirley  v,  Taylor,  5  B.  Mon.  104 ;  Knight  v.  Young,  2  Ves.  &  Bea. 
184;  Altham  v.  Smith,  2  Gary,  93 ;  Ward  v,  Kelly,  1  Carter,  101 ; 
3  Barb.  Ch.  132 ;  13  Mass.  112. 

F.  Worthington  argued  orally  for  the  defendants,  and 

T.  Ewing,  for  complainants  in  reply. 


>  >T>" 


CaJiDWXLL,  J.    The  bill  of  review  was  filed  on  the  10th  of  June, 

1847.    The  proceeding  sought  to  be  reviewed,  commenced  March  5, 

1837,  was  a  bill  in  chancery  filed  by  Longworth  &  Home,  for  the 

purpose  of  foreclosing  a  mortgage  given  by  Sturges  &  Anderson, 

ito  them,  on  a  tract  of  land  adjoining  the  city  of  Cincinnati.     The 

mortgage  was  given  to  secure  four  promissory  notes  for  $1,788  each, 

^ated  4th  January,  1837,  given  by  Sturges  and  Anderson,  for  the 

parchase-money  of  the  mortgaged  premises.    The  bill  alleges  that 

the  first  of  these  notes  has  become  due  and  is  unpaid,  and  prays 
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ceediDg  to  consider  the  said  bill  and  answer,  with  the  exhibits  and 
testimony,  after  counsel  being  heard,  and  having  fully  examined  the 
same,  do  find,''  etc.  etc. 

*The  court  go  on  to  find  the  making  of  the  notes  and  mort-  [548 
gage,  and  the  amount  due,  etc.  The  decree  finds  that  the  first  three 
notes  with  the  interest  are  due  and  unpaid,  and  that  the  interest  on  the 
fourth  note  is  unpaid,  and  decrees  for  the  amount  of  the  three  note& 
due,  principal  and  interest,  and  the  interest  due  on  the  fourth  note, 
amounting  in  all  to  96,761.83,  and  directs  that  in  default  of  payment 
of  that  sum  with  interest  from  February  3d,  1840,  within  thirty  days, 
an  order  for  sale  of  the  mortgaged  premises  shall  issue.  July  26th, 
1840,  an  order  of  sale  was  issued,  and  on  the  6th  of  October,  1840, 
a  sale  of  the  premises  was  made  to  the  complainants,  Longworth 
and  Home,  for  $3,992.  The  sheriff,  in  making  the  sale,  was  gov- 
erned by  the  plat  of  Sturges  and  Anderson.  On  the  11th  of  No- 
vember, 1840,  the  sale  was  confirmed,  and  the  sheriff  was  ordered 
to  make  a  deed  to  Longworth  and  Home  ;  the  court  ordered  the 
plat  vacated,  and  directed  the  sheriff  to  make  a  deed  for  the  whole 
mortgaged  premises,  including,  as  well,  the  streets  and  alleys  on 
which  the  lots  bounded  as  the  lots  themselves.  The  evidence  leaves 
no  doubt  that  during  the  time  these  proceedings  were  being  had 
Sturges  was  insane.  His  insanity  commenced  near  the  first  of  the 
year  1839,  and  continued  until  sometime  in  1844,  or  perhaps  1846. 

The  following  are  the  principal  alleged  errors  assigned  by  com- 
plainants in  review : 

1.  The  lunatic  defendant  was  only  brought  into  court  by  publi- 
cation in  a  newspaper  printed  in  Hamilton  county. 

2.  If,  however,  the  lunatic  was  brought  into  court  by  publica- 
tion, the  suit  could  not  properly  proceed  against  him,  without  mak- 
ing his  committee  or  guardian  a  party ;  and  the  court  of  common 
pleas  exceeded  its  powers  in  appointing  a  guardian  ad  litem  for  the 
lunatic. 

3.  It  was  error  to  proceed  to  a  decree  without  an  answer  from 
the  guardian  ad  litem  of  the  lunatic. 

4.  The  decree  is  erroneous,  being  a  decree  pro  canfesso  against 
a  lunatic. 

*6.  The  decree  is  erroneous,  because  it  embraces  money  [549 
claimed  to  be  due  upon  notes  which  fell  due  after  the  bills  were 
filed. 

6.  The  decree  of  sale  was  erroneous,  even  if  treated  as  a  decree 
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rendered  on  hearing,  being  rendered  in  Jane,  1840,  and  the  defend- 
ants being  decreed  to  pay  a  certain  sam  with  interest  from  Febm- 
ary,  1840. 

7.  The  decree  of  sale  was  erroneous,  because  it  decreed  payment 
of  two  notes  as  dae  and  unpaid  before  the  bill  was  filed ;  whereas 
the  bill  only  alleged  one  to  be  dqe  and  unpaid. 

8.  The  decree  of  confirmation  was  erroneous,  because  it  set  aside 
the  plats  under  which  the  sale  had  been  made,  and  ordered  a  deed 
to  the  purchasers  for  the  whole  property,  including  the  spaces  left 
for  streets,  for  which  the  purchasers  neither  bid  nor  paid  anything. 

^  As  to  the  first  error  assigned :  Could  the  defendant,  being  a  non- 
resident lunatic,  be  brought  into  court  by  publication  in  a  news- 
paper, under  the  provisions  of  the  7th  section  of  the  act  regulating 
the  practice  in  chancery.  Swan's  Stat.  701.  In  the  first  place,  we 
would  remark  that  the  language  of  the  statute  applies  to  all  defend- 
ants, as  well  lunatics  as  persons  of  sound  mind.  The  mode  of 
bringing  parties  into  court,  both  at  law  and  in  chancery,  is  the  sub- 
ject of  statutory  enactment,  the  legislature  evidently  intending  to 
eover  the  whole  ground.  No  exception  is  made  in  favor  of  luna- 
tics. The  5th  and  6th  sections  of  the  act  provide  for  the  service 
of  subpcena  on  defendants  generally.  Where  the  defendants  are 
non-residents  of  the  state,  the  necessity  of  the  case  is  provided  for, 
by  authorizing  the  complainant  to  bring  them  into  court  by  the 
service  of  a  subpoena,  with  a  copy  of  the  bill,  or  by  making  publi- 
<5ation  in  some  newspaper  printed  in  the  county  where  the  proceed- 
ings are  instituted,  and  of  general  circulation  therein.  The  57th 
section  of  the  statute  provides,  that  a  party  to  a  decree  in  chan- 
<;ory  may  file  a  bill  of  review  in  five  years,  with  a  proviso  in  favor 
of  insane  persons,  and  others  laboring  under  disability,  fixing  the 
limitation  at  five  years  afler  disability  removed.  The  legislature, 
o50]  in  the  ^formation  of  this  code  of  practice,  having  had,  as  we 
see,  the  subject  of  lunatics  before  them  ;  having  provided  for  them 
specially,  so  far  as  the  decree  is  concerned,  and  having  made  no 
such  proviso  in  reference  to  the  bringing  them  into  court,  we  do 
not  think  the  courts  would  be  warranted  in  inferring  such  proviso. 
It  is  contended,  however,  on  the  part  of  complainants  in  review, 
that  although  a  lunatic  would  come  within  the  letter  of  the 
statute,  yet  that,  being  incapable  of  receiving  notice,  he  could  not 
come  within  its  spirit,  and  could  not  have  been  within  the  oontem* 
plation  of  the  legislature. 
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In  support  of  this  proposition,  we  are  referred  to  the  ease  of 
Oarew  v,  Johnson,  2  Sholes  and  Lefroy,  303,  where  it  was  held, 
under  a  statute  very  similar  to  ours,  that  the  notice  provided  for 
could  only  be  considered  as  applicable  to  such  persons  as  were  cap- 
able of  receiving  notice,  and  consequently  could  not  apply  to  a  lu- 
natic. 

The  lunatic,  though  incapable  of  defending  himself,  is  still  civilly 
liable ;  and  it  is  necessary  that  he  should  be  brought  into  court, 
that  jurisdiction  over  the  person  should  be  obtained,  before  the 
•court  can  proceed  to  act.  If  he  is  within  the  jurisdiction  of  the 
-court,  he  should  be  served  with  process,  as  other  parties  are  re- 
quired to  be  served.  The  provision  for  giving  notice  by  publica- 
tion in  a  newspaper  is  a  very  imperfect  mode  of  bringing  parties 
into  court.  It  is  frequently  altogether  improbable,  and  sometimes 
impossible  that  the  party  or  any  of  his  friends  should  receive  the 
notice ;  and  it  is  only  resorted  to  from  the  necessity  of  the  case, 
on  account  of  the  difficulty  or  impossibility  of  giving  other  or  more 
x^ertain  notice. 

So  far  as  the  lunatic  is  concerned,  he  is  incapable  of  looking  after 
his  own  interests,  no  matter  how  he  may  be  brought  into  court 
He  can  do  nothing  toward  his  defense,  nor  can  he,  by  any  act, 
•conclude  his  rights ;  his  defense  must  be  intrusted  to  others.  If 
served  with  process  in  the  ordinary  way,  or  if  brought  personally 
into  court,  his  acts,  or  admissions,  or  denials,  amount  to  nothing  ; 
he  must  appear  and  *act  by  a  representative.  In  contempla-  [551 
tion  of  law,  he  is  totally  incapable  of  understanding  or  appre- 
•ciating  the  notice  or  process,  in  whatever  form  it  may  be  given. 
The  important  difference  between  a  lunatic  and  a  sane  person 
does  not  consist  so  much  in  the  mode  of  the  court  obtaining  juris- 
•diction  over  the  person,  as  in  the  proceedings  after  that  jurisdic- 
tion has  been  obtained.  The  legislature  having  liberally  embraced 
■all  parties  within  the  provisions  of  the  act,  unless  it  would  be  clearly 
in  violation  of  its  spirit  to  include  insane  defendants,  we  could  not 
hold  that  they  were  without  its  provisions.  We  suppose,  then, 
that  insane  persons  come  within  the  provision  of  the  statute,  and 
that,  therefore,  Sturges  was  properly  brought  into  court.  But 
Sturges,  although  brought  into  court,  was  insane,  and  this  brings 
us  to  the  clause  of  assigned  errors  relating  to  the  proceedings  in 
the  progress  of  the  cause. 
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It  is  said  that  it  was  error  in  the  coart  to  prodded  against  the* 
lunatic,  without  making  his  committee  or  guardian  a  party,  and  that 
the  coart  exceeded  its  authority  in  appointing  a  guardian  ad  litem. 

In  England,  it  appears  to  be  the  usual  practice  of  the  courts  to 
make  the  committee  of  the  lunatic  a  party  to  the  suit,  who  is  bound 
to  appear  and  defend,  and  where  the  lunatic  has  not  been  declared 
such,  the  courts  hare  sometimes  refused  to  proceed  until  he  has- 
been  found  such  by  an  inquisition,  and  a  committee  for  him  ap- 
pointed. 

In  1  Barbour's  Chancery  Practice,  52,  the  mode  of  proceeding 
is  thus  stated :  <'  The  snbpcena  against  a  lunatic  must  be  served  on 
him  personally,  as  in  case  of  an  infant.  And  it  should  be  in  pres- 
ence of  some  competent  person,  or  with  notice  to  his  committee, 
who  must  also  be  made  a  party  defendant  as  such  committee,  to 
suits  respecting  the  lunatic's  estate,  and  who  is  bound  to  appear  and 
answer  with  and  for  the  lunatic,  or  be  attached."  '*  The  idiot  or 
lunatic  defends  the  suit  by  his  committee,  who  is  by  an  order  of 
court  appointed  guardian  ad  litem  for  that  purpose,  as  a  matter  of 
course,  in  ordinary  circumstances." 

553]  *The  duty  imposed  on  the  court,  the  lunatic  being  unable  to- 
defend  himself,  is,  that  they  must  see,  before  they  proceed  to  dispose 
of  his  rights,  that  he  is  represented  in  court  by  some  competent 
person,  who  is  bound  to  make  such  defense  as  the  nature  of  the  case 
will  permit,  and  to  see  that  such  representative  performs  his  duty 
in  the  premises.  If  the  custody  of  the  lunatic  has  been  committed 
to  a  guardian  or  committee  whose  business  it  is  to  look  after  his  in- 
terests, and  who  would  naturally  be  supposed  to  be  possessed  of  ther 
information  necessary  to  enable  him  properly  to  perform  his  trusty 
it  would  appear  reasonable  and  proper  that  the  court  should  ap- 
point such  guardian  or  committee,  guardian  ad  litem^  to  defend  the 
suit. 

It  is  to  be  observed,  however,  that  even  in  cases  where  the  Inna- 
tic  has  a  regular  guardian,  in  the  absence  of  statutory  enactment 
on  the  subject,  the  practice  is  for  the  court  to  appoint  the  guardian 
to  defend  the  particular  cause.  He  does  not  defend  as  a  matter  of 
course ;  it  is  by  authority  from  the  court.  And,  although  the  court 
might  in  most  cases  feel  bound  to  appoint  the  general  guardian,  yet 
it  would  appear  reasonable  that  when,  in  the  opinion  of  the  courts 
the  guardian  of  the  lunatic,  either  on  account  of  his  residing  out 
of  the  jurisdiction  of  the  court,  or  for  any  other  cause,  was  not  a 
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proper  pereon  to  defend  the  suit,  it  should  have  the  discretion  of 
appointing  some  more  suitable  person  to  make  the  defense.  It  is 
not  necessary  for  ns  to  consider  what  would  have  been  requisite, 
under  our  statute  relating  to  the  appointment  of  guardians  for  luna- 
tics, if  Sturges  had  been  a  resident  of  this  state ;  he  was  a  resident 
of  the  State  of  New  York.  It  does  not  appear  that  any  guardian 
had  been  appointed  for  him  in  New  York,  but  even  if  there 
had,  such  guardian  would  not  have  been  under  the  control  of 
the  courts  of  Ohio.  He  might  have  refused  to  appear  and  answer 
and  defend.  The  court  in  Ohio  could  not  attach  him  for  contempt, 
nor  remove  him,  in  case  of  his  refusal  to  defend.  In  such  case,  the 
court  being  bound  to  see  that  the  lunatic  had  some  person  to  defend 
for  him,  would  either  have  to  stay  proceedings  *indefinitely,  [66$ 
or  appoint  a  guardian  ad  litem.  There  are  numerous  cases  in  which 
the  right  of  the  court  to  appoint  a  person  to  defend  as  guar4ian  ad 
litem  for  a  lunatic  appears  to  be  recognized. 

The  eighth  section  of  the  act  relating  to  lunatics  (Swan's  Stat. 
671)  substantially  provides  that  the  guardian  of  a  lunatic  shall  be 
capable  of  suing  and  being  sued,  in  reference  to  the  affairs  of  the 
lunatic,  but  makes  no  provision  for  the  manner  of  proceeding 
where  a  defendant  is  a  foreign  lunatic,  except  giving  the  power  to 
the  guardian  of  such  lunatic  to  act  where  he  makes  the  applica- 
tion and  exhibits  his  authority.  The  court  having  no  positive  rule 
of  practice  prescribed  by  legislative  enactment,  were,  as  a  matter 
of  course,  authorized  to  proceed  by  the  analogy  furnished  by  simi- 
lar cases.  In  contemplation  of  law  there  is  a  complete  parallel  be- 
tween that  of  a  lunatic  and  an  infant  defendant ;  both  are  liable  to 
be  made  defendants,  and  have  their  rights  passed  upon  ;  both  are 
incapable  of  defending  themselves  ;  and  in  both  cases  the  court  be- 
fore whom  the  proceedings  are  had  are  bound  to  see  that  their  de- 
fense is  conducted  by  a  competent  person,  who  must  be  recognized 
by  the  court  as  authorized  to  make  defence.  The  legislature  have 
provided  (Swan's  Stat.  665)  that  in  all  cases  where  an  infant  is 
sued  a  guardian  ad  litem  shall  h4  appointed  to  defend  the  suit :  the 
present  not  being  a  case  provided  for  by  statute,  we  think  the  court 
with  great  propriety  adopted  the  same  course  provided  for  in  case 
of  infant  defendants. 

The  next  question  in  order  is,  Was  it  error  in  the  court  to  pro- 
ceed to  decree  without  an  answer  from  the  guardian  ad  litem  f 
And  in  the  first  place  we  would  inquire,  What  is  the  object  of  giv* 
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ing  notice  to  a  defendant  that  a  salt  is  instituted  against  him? 
<7ommon  sense  will  at  once  furnish  a  complete  answer  to  this  ques- 
tion. The  defendant  must  have  an  opportunity  of  defending 
against  the  claims  sought  to  be  enforced  against  him ;  he  must  be 
permitted  to  make  his  response  to  the  charges — his  statement  of 
the  case,  and  an  opportunity  to  present  his  evidence  must  be  given. 
^4]  And  *so  vitally  important  is  this  fact  of  notice  held,  that  all 
proceedings  of  courts,  without  it,  in  passing  on  the  merits  of  a  case, 
are  held  to  be  not  merely  erroneous,  but  absolutely  void.  Until 
the  party  is  thus  brought  into  court,  ail  judgments  and  decrees 
made  by  the  court  are  not  respected  as  the  acts  of  a  court  If,  how- 
ever, the  defendant  has  received  the  notice,  which  has  been  pre- 
scribed as  the  proper  one  in  the  case,  the  court  are  permitted,  with- 
out any  thing  being  done  by  the  defendant,  to  proceed  and  finally 
dispose  of  the  case.  The  making  defense  is  the  party's  own  busi- 
ness, and  the  ordinary  presumption  is  that  he  has  the  capacity  to 
make  it ;  and  if  he  makes  none,  he  can  reasonably  be  held  to  have 
admitted  the  claim  presented  against  him.  These  are  vital  princi- 
ples in  the  proceedings  of  courts,  and  without  which  justice  could 
not  be  administered.  The  importance  of  a  party  having  an  oppor- 
tunity to  make  defense  is  the  same  in  the  case  of  a  lunatic  as  in 
that  of  a  sane  person.  The  same  great  principle  governs  in  both 
cases.  As  we  have  already  remarked,  the  process  of  the  court  gives 
the  lunatic  no  information  of  what  is  claimed  against  him ;  he  is 
incapable  of  receiving  any  such  knowledge;  it  gives  no  capacity 
to  defend ;  he  individually  can  have  no  such  capacity ;  the  process 
in  such  case  merely  gives  the  court  jurisdiction  in  the  case.  But 
the  first  step,  and  one  absolutely  necessary  before  the  court  can 
proceed  to  determine  on  the  merits  of  the  case,  is  to  give  the  luna- 
tic the  capacity  of  making  defense ;  this  can  only  be  done  by  a 
representative ;  some  person  must  be  authorized  and  required  by 
the  court  to  make  defense.  It  is  the  duty  of  the  person  thus  ap- 
pointed to  plead  and  prove  to  the  court  any  matters  of  defense 
that  he  may  find  the  case  susceptible  of.  If  he  knows  of  no 
defense,  or  has  no  information  in  the  case,  he  can  so  state  in 
his  answer.  There  is  one  thing  that  he  can  always  do— he  can 
put  the  case  at  issue.  Being  the  representative  of  the  defen- 
dant, merely  for  the  purpose  of  making  defense,  and  receiving 
no  authority  from  the  defendant  himself,  he  can  admit  nothing 
against  the  defendant.  He  can  not  leave  the  claim  of  the  plaintiff 
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^as  admitted  on  record — he  most  not  be  in  default — ^he  most  [555- 
not  leave  the  lanatio  in  default;  if  bo,  his  appointment,  on  the 
record  itself,  is  shown  to  have  been  a  vain  thing — ^both  in  form  and 
substance  to  have  been  a  mere  mockery.  The  court,  in  this  in- 
stance, appointed  a  guardian  ad  litem,  who  accepted  the  appoint- 
ment, and  was  ruled  to  answer  in  sixty  days.  Nothing  more  is 
beard  of  the  guardian  ad  litem,  until  the  court  render  their  decree,, 
when  they  find  that  he  is  in  default  for  answer — ^that  Sturges,  the- 
lunatic,  is  also  in  default  for  answer ;  and,  in  terms,  take  the  bill  as 
to  both  as  confessed.  Now,  it  is  not  contended  that  it  was  not  nec- 
essary for  the  court  to  appoint  a  guardian  ad  litem  to  defend,  and  I 
suppose  it  would  not  be  claimed  that  it  would  not  have  been  error 
in  the  court  to  have  proceeded  without  such  appointment ;  and  yet- 
I  can  not  see  that  the  case  is  any  better  by  the  mere  appointment. 
If  the  guardian  ad  litem  had  refhsed  to  accept,  his  appointment 
would  have  gone  for  nothing.  He,  however,  did  inform  the  court 
that  he  would  accept,  and  with  that  his  action  commenced  and 
ended.  He  said  he  would  go,  but  went  not.  If  this  kind  of  pro- 
ceeding is  good,  it  certainly  furnishes  a  very  simple  mode  of  dis- 
posing of  the  case  of  a  lunatic.  A  majority  of  the  court  are  of 
opinion  that  the  court  erred  in  proceeding  to  take  a  decree 
pro  confesBO,  on  the  default  of  the  guardian  ad  litem.  We  are 
of  opinion  that  the  court  should  at  least  have  had  the  answer* 
of  the  guardian  ad  litem  before  they  proceeded  to  decree  in  the 
case.  It  is  said,  however,  that  the  answer  of  the  guardian  ad  litem 
is  a  mere  formal  matter  \  that  he  can  admit  nothing ;  and  that  the 
court  are  bound  to  have  the  claim  of  the  plaintiff  proved,  whether 
there  be  an  answer  in  or  not.  The  question  again  recurs  to  us,  if 
it  is  not  necessary  that  a  guardian  ad  litem  should  act  or  do  any- 
thing, why  is  it  necessary  that  he  should  be  appointed  at  all?  We 
have  attempted  to  show  that  the  thing  of  appointing  a  guardian 
ad  litem  to  defend  a  lunatic  was  important  and  necessary  as  a  mat- 
ter of  principle ;  but,  supposing  that  the  appointment  and  answer, 
and  all  the  proceedings  in  reference  to  it,  were  merely  formal,  still 
this  *would  not  justify  dispensing  with  them.  Forms  are  [556 
the  means  used  for  carrying  into  effect  the  principles  of  the  law. 
Error  may  be  committed  in  dispensing  with  these  formal  matters, 
the  same  as  where  there  has  been  an  error  in  principle.  How 
many  of  the  decrees  and  judgments  that  have  been  reversed  on- 
error,  have  been  set  aside,  not  because  there  had  been  any  abstract. 
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violation  of  the  legal  rights  of  the  parties,  but  merely  because  some 
established  form  of  proceeding  had  been  departed  from.  But  was 
it  a  matter  of  no  importance  that  the  case  should  be  put  at  issue? 
Every  lawyer  and  most  litigants  understand  and  appreciate  the 
difference  between  being  in  default  and  being  liable  to  have  a  de- 
cree taken  against  them  pro  confessOy  and  having  a  cause  put  at  issue 
where  it  must  be  tried  and  disposed  of  amongst  the  issues!  In  this 
very  case,  the  complainants  took  advantage  of  the  rule  of  court 
which  entitles  complainants,  in  case  of  default,  to  file  a  decree  nisi 
which  is  to  be  confirmed,  as  a  matter,  of  course,  in  twelve  days 
from  the  time  of  filing.  After  the  expiration  of  the  sixty  days 
within  which  the  guardian  was  ruled  to  answer,  the  complainant, 
under  the  rule,  had  a  right  to  take  his  decree  nisiy  and  very  shortly 
afler  the  expiration  of  that  time  he  did  file  the  present  decree. 
The  rule  of  practice,  under  which  this  decree  was  filed,  gave  the 
complainants  an  opportunity  of  taking  a  decree  sooner,  on  account 
of  the  default,  than  they  could  by  possibility  obtain  it,  if  an  an- 
swer had  been  put  in,  and  the  case  put  at  issue. 

The  complainants  then  had  an  advantage  by  the  default,  which, 
we  think,  should  not  be  permitted  against  a  lunatic.  We  think, 
too,  the  decisions  uniformly  sustain  the  proposition  that  a  decree 
taken  against  a  lunatic  or  an  infant,  pro  confesso,  without  the  an- 
swer of  his  guardian,  is  erroneous.  In  the  case  of  Coleman  v.  The  . 
Comm'rs  of  the  Lunatic  Asylum,  6  J3.  Mon.  243,  the  question  came 
directly  up,  and  it  was  held  by  the  court  that  it  was  erroneous  to 
proceed  to  decree  without  an  answer  from  the  guardian.  The 
court,  in  that  case,  says :  *'  Supposing,  as  we  do,  that  Henry 
Coleman,  the  lunatic,  was  a  proper  party,  it  was  erroneous  to 
557]  ^proceed  to  a  decree  against  his  estate,  without  an  answer 
from  some  person  appointed  to  act  as  a  committee  for  him  in  the 
defense  of  his  suit." 

In  the  case  of  Harrison  v.  Eowan,  4  Wash.  C.  C.  207,  the  court 
very  specifically  lay  down  the  rule  requiring  an  answer,  as  follows : 
^'  A  lunatic,  as  well  as  an  infant,  though  both  are  incompetent,  and 
may  be  equally  so,  to  act  for  themselves,  must,  in  cases  where  their 
interests  are  sought  to  be  affected  by  the  decree,  be  made  parties  to 
the  suit;  and,  if  as  defendants,  this  can  only  be  done  by  praying 
process  against  them.  In  the  latter  case,  the  court  appoints  a 
special  guardian  to  defend  him  in  that  suit,  and  he  answers  the 
bill  by  the  guardian  so  appointed.  A  lunatic,  against  whom 
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process  is  issaed  answers  by  his  committee,  under  an  order  of  the 
<K>art  appointing  him  for  that  purpose.  If  he  has  no  committee, 
the  court  appoints  some  person  as  guardian  to  defend  the  suit  and 
.answer  for  the  lunatic.''  Counsel  for  complainaats  in  error  have 
referred  us  to  numerous  authorities,  where  it  has  been  held  that  it 
is  erroneous  to  proceed  to  decree  without  an  answer  from  the 
,guardian  ad  litem  of  an  infant ;  we  think  it  unnecessary  to  refer  to 
many  of  these  cases,  as  the  decisions  on  this  point  appear  to  bo 
uniform.  These  decisions,  too,  we  consider  in  point,  as  there  can  be 
no  difference  in  principle,  in  this  particular,  between  the  action  of  a 
guardian  ad  litem  of  an  infant  and  that  of  a  lanatic.  In  the  case 
H)f  Beeler  v.  Bullitt,  4  Bibb,  11,  it  is  said  by  the  court:  ^' It  was 
clearly  irregular  to  proceed  to  a  hearing  of  a  cause  without  an 
answer  having  been  previonsly  filed,  on  behalf  of  infants,  by  their 
guardian,  and  without  any  farther  proceedings  being  had  against 
them  after  the  order  appointing  their  guardian.  This  irregularity 
is  not  cured  by  the  subsequent  appearance  of  the  defendants  by 
their  attorney.  The  cause  must,  therefore,  not  only  be  reversed 
but  remanded  to  the  court  below  for  new  proceedings,  to  commence 
at  the  order  appointing  a  guardian.''  In  the  case  of  Healy  v. 
Oore,  4  Dana,  133,  the  court  hold  that  the  case  was  prematurely 
heard ;  the  guardian  who  *had  appeared  for  the  infants  not  [658 
having  answered,  and  say  "  It  was  the  duty  of  the  court  to  com- 
pel an  answer  or  to  appoint  some  other  person  guardian  to  defend, 
and  to  defer  the  hearing  of  the  cause  until  after  a  proper  answer 
had  been  filed." 

The  case  of  TTliery  r.  Blackwell's  Heirs,  3  Dana,  300,  is  equally 
explicit  on  this  point.  The  case  of  Massio  v.  Donaldson,  8  Ohio, 
377,  is  in  point  and  to  the  same  effect. 

It  is  said,  however,  that  the  court  should  not  regard  this  as  a 
•decree  pro  confesso;  but  that  the  decree  shows  that  evidence  was 
heard,  and  that  the  court,  from  the  record  itself,  should  presume 
that  the  mortgage,  notes,  and  all  the  evidence  and  exhibits  neces- 
isary  to  make  out  complainant's  claim,  was  before  the  court  below. 
To  this  we  would  say,  in  the  first  place,  that  we  do  not  see  how 
this  decree  can  be  considered  in  any  other  light  than  a  decree  pro 
confesso.  The  decree  is  filed  by  the  complainants  as  a  decree  nisiy 
taking  the  bill  as  confessed ;  such  decree  can  only  be  had  where  the 
complainant  has  a  right  to  take  the  bill  as  confessed  and  treat  the 
defendant  as  in  de&ult.    The  interest  is  calculated  on  the  claim 
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up  to  the  filing  of  the  decree  nisiy  and  the  decree  draws  interest 
from  that  date.  The  court  most  explicitly  say  that  they  do  find 
that  the  lanatic  and  his  gnardian  are  in  defknlt,  and  that  the  bill, 
as  to  them,  is  taken  as  confessed.  Here  we  have  the  expressed 
statement  of  the  court,  the  acts  of  the  court,  and  the  acts  of  the^ 
complainants,  all  treating  the  case  as  an  ordinary  case  of  de&nlt, 
and  taking  a  decree  by  confession.  But  the  decree  says  that  the^ 
rV; '  case  came  on  for  hearing  on  the  bill,  answer  of  Anderson,  replica- 

^j^::  tion  thereto,  exhibits,  and  testimony;  and  it  is  contended  that  we^ 

are  to  presume  that  the  case  was  treated  by  the  court  as  on  hear- 
ing, and  the  decree  rendered  on  ample  testimony,  as  to  Sturgis  aa 
well  as  the  other  defendants.  But  how  can  any  such  presumption 
be  raised  from  the  language  of  the  decree  ?  Anderson  had  put  the 
case  at  issue  previous  to  the  time  that  the  guardian  was  appointed 
for  Sturges ;  the  case  came  regularly  on  for  hearing,  so  far  as  he 
^v  659]    was  concerned,  and  it  is  perfectly  consistent  *with  the  decree, 

;^> ;/  that  the  evidence  was  offered  and  the  case  heard  merely  as  to- 

^H  Anderson's  right,  without  reference  to  the  rights  of  Sturges.     But 

^'i-r  if  evidence  was  offered  as  to  Sturges  and  his  rights,  who  was  then 

^f /.  acting  on  his  behalf  to  make  a  computation  of  the  claims  witk 

^'i  which  he  was  sought  to  be  charged,  and  to  see  that  they  were  prop- 

^; "  erly  proved  ?   Where  was  his  guardian ?   Are  we  to  presume  from 

^:i:   ^  the  decree  that  he  was  present,  representing  the  rights  of  Sturges  T 

h:-.'  As  the  case  stood,  we  suppose  that  if  the  court  could  have  pro- 

T^;'  ceeded  to  make  a  disposition  of  it,  they  must  do  just  as  they  did  : 

^:\  find  the  defkult,  and  enter  the  decree  pro  confesso.    They  might,  for- 

i-^'  their  own  satisfaction,  afterwards  hear  evidence  to  sustain  the 

H ;  plaintiff's  claim ;  it  would  still,  however,  be  a  decree  taken  on  a  de- 

^;w  fault,  And  pro  confesso. 

|- .  In  New  York  it  has  been  held  that  the  hearing  of  evidence  ta 

1^  ^  sustain  a  plaintiffs  claim  in  a  case  of  defkult  and  bill  taken  pro  eofi" 

f^y-  fesso,  is  a  matter  of  which  the  defendant  need  have  no  notice,  hav- 

^.  ^  ing  no  rights  that  he  can  claim  in  reference  to  the  hearing  of  snob 

^:J  '  evidence ;  it  is  merely  for  the  satisfaction  of  the  court    4  Johns* 

P^,  Chy.  548. 

f  *  7  Our  own  statute,  Swan,  705,  sec.  17,  relating  to  the  hearing  of 

'^f^  evidence  on  default,  and  petition  taken  as  confessed,  treats  the  sub- 

^  ject  in  the  same  way — ^leaves  it  discretionary  with  the  court  to  hear* 

br,V  evidence  or  not,  and  permits  them  to  hear  evidence  that  on  a  reg- 

/. ;,  ular  hearing  of  the  cause  against  the  defendant  would  not  be  ad* 
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miwible.  Bat  in  judioial  proceedings,  as  in  other  matters,  there  ia 
a  time  for  everything.  And  evidence  offered  before  the  gronnd  is 
laid  for  its  introdnotion,  no  matter  how  ample  and  complete  it  may 
be,  amounts  to  nothing ;  and  if  we  are  right  in  onr  former  proposi* 
tion,  that  the  court  could  not  proceed  without  an  answer  ft*om  the 
guardian  ad  litenty  it  is  of  no  consequence  how  much  evidence  was 
offered  against  Sturges,  it  was  eixor  to  hear  it  out  of  time. 

Suppose,  in  an  ordinary  case,  a  complainant  takes  a  decree  by  de* 
&ult  before  the  time  that  he  is  authorised  to  do  it,  would  it  cure 
his  case  of  error,  that  the  record  showed  that  the  court,  at  the  time 
the  decree  was  taken,  had  the  most  complete  and  conclusive  evi- 
dence of  the  claim  of  the  ^complainant  ?  And  if  the  court  [560^ 
could  not  take  a  decree  against  Sturges,  without  an  answer  from  his 
guardian  ad  litem^  any  amount  of  evidence  that  they  might  hear 
against  him  would  not  tsure  the  case.  Sturges  was  not  placed  in  a 
situation  that  evidence  could  be  heard  against  him. 

It  has  been  objected  to  this  proceeding,  however,  that  Anderson  i& 
not  a  proper  party  to  the  bill  of  review.  It  is  a  general  rule  that 
where  different  persons  are  interested  in  an  account,  whether  in 
the  same  right  or  not,  they  should  all  be  made  parties  as  mortga- 
gors, mortgagees,  etc.    Story's  Eq.  PL  sec.  219. 

It  is  further  laid  down  that,  where  persons  are  affected  by  a  com- 
mon  charge  or  burden,  they  must  ordinarily  be  made  parties,  not 
only  for  the  purpose  of  contesting  the  right  or  title  to  it,  but  alsa 
for  the  purpose,  if  it  should  be  established,  of  a  contribution  to- 
wards its  discharge  among  themselves.  Story's  Eq.  Fl.  sec.  162. 
In  3rd  J.  J.  Marsh.  302,  it  is  held  that  where  a  mortgage  is  exe- 
cuted by  two,  both  should  be  made  parties  to  a  bill  to  foreclose. 
Sturges  and  Anderson  were  both  necessary  parties  in  the  original 
proceedings ;  they  were  equally  so  in  the  bill  of  review.  The  su- 
preme court  of  the  United  States  lay  it  down  as  an  unquestionable 
principle  that  idl  the  parties  to  the  original  decree  ought  to  join  in 
the  bill  of  review  to  inverse  it    8  Pet.  267. 

The  interests  of  Sturges  and  Anderson  are  so  inseparably  con- 
nected,  that  it  is  impossible  to  render  any  decree  in  the  case  with- 
out afifeoting  the  interests  of  each.  The  decree  could  not  be  re- 
versed as  to  the  interests  of  Sturges,  without  a  reversal  of  the  whole 
decree.  It  has  been  said  that  their  holding  the  property  as  ten* 
ants  in  common  does  not  prevent  them  from  severing.  But  the 
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•difficulty  of  a  severance  does  not  arise  so  mach  fh>in  the  character 
of  their  estate,  as  from  the  nature  of  the  obligation  which  they 
•have  jointly  assumed.  Sturges  and  Anderson  were  each  liable  to 
Longworth  and  Home  for  the  whole  debt,  they  jointly  mortgaged 
4;he  property  in  controversy  to  Longworth  and  Horhe  for  its  secu- 
rity. Each  of  them  had  a  right  to  have  the  whole  of  the  property  ap- 
.561]  propriated  to  the  payment  of  the  debt.  If  *treating  Sturges 
4tnd  Anderson  as  tenants  in  common  (as  they  are),  we  were  to  hold 
that  the  original  decree  shall  stand  as  to  Anderson,  and  that  one- 
half  of  the  property  was  appropriated  by  that  decree,  Sturges 
would  have  to  pay  the  whole  debt  to  redeem  one-half  of  the  prop- 
erty. He  would  have  but  one-half  of  the  property  to  appropriate  to- 
ward the  payment  of  the  whole  debt.  It  is  true  that  part  of  the 
debt  has  been  paid  by  the  sale  of  the  property,  but  this  makes  no 
difference  in  principle ;  there  might  have  been  none  of  it  appropri- 
ated in  that  way. 

If  the  severance  of  interest  is  to  take  place,  how  much  of  the 
mortgage  is  to  bo  paid  by  Anderson's  half?  It  has  not  been  sold; 
it  has  not  been  valued.  There  is  no  connection  between  the  price 
bid  for  the  whole  and  the  one-half  of  the  property.  There  was  no 
severance  by  which  Anderson  could  have  redeemed  his  share  of 
the  property  by  paying  his  share  of  the  debt.  In  case  of  severance, 
how  would  the  account  stand  between  Sturges  and  Anderson? 
Certainly  very  different  from  anything  that  could  have  arisen  out 
of  their  original  contract.  If  a  severance  was  to  be  made,  a  new 
•decree  would  have  to  be  entered  even  as  to  Anderson's  interests, 
both  as  respects  the  property  and  the  debt.  A  court  of  chancery 
may  adapt  itself  to  the  particular  circumstances  of  a  case  in  sepa- 
rating interests  that  are  susceptible  of  division,  but  a  court  of 
-chancery  is  equally  impotent  with  a  court  of  law  in  making  new  con- 
tracts, changing  the  nature  of  obligations,  or  separating  interests 
that  are  in  their  nature  legally  indivisible.  If  Sturges  has  a  right 
to  have  the  decree  reversed,  he  has  a  right  to  be  placed  in  the  same 
^situation  that  he  was  in  before  its  rendition ;  this  can  only  be  done 
by  an  entire  reversal  of  the  whole  decree. 

The  bill  of  review,  however,  was  filed  more  than  five  years  after 
the  original  decree,  but  within  five  years  from  the  removal  of  Stur- 
ges' disability.  This  presents  the  question  whether  the  rights  of 
Anderson  are  saved  by  the  disability  of  Sturges?  Or  whether 
Anderson,  laboring  under  no  disability,  the  action  being  necessarily 
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joint,  the  limitation  is  not  a  *bar  to  the  rights  of  both  ?  In  [562 
the  case  of  Martseller  v,  McLean,  7  Granch,  156,  it  was  heJd'  that 
where  the  statute  had  ran  as  to  one  of  several  joint  tenants,  who 
were  all  necessary  parties  to  a  suit  respectiog  their  estate,  the  limi-  , 
tation  operated  on  all,  and  that  the  right  of  action  was  barred. 
The  supreme  court  of  this  state,  however,  in  the  case  of  Wilkins  v. 
Philips,  3  Ohio,  49,  took  the  opposite  ground,  and  held  that  if  any 
one  of  the  parties  who  sue  a  writ  of  error  is  within  the  proviso 
that  takes  the  case  out  of  the  statute  of  limitations,  the  case  js  «aved 
for  all  the  parties.  The  court  in  that  case  refer  to  the  case  of  Mart- 
seller  V.  McLean,  and  also  the  case  of  Perry  v,  Jackson  et  al.,  4 
Term,  516,  on  the  authority  of  which  Martseller  v.  McLean  was 
decided,  and  say  that  they  can  not  adopt  the  principle  laid  down 
in  those  cases,  but  agree  with  the  reasoning  of  the  courts  of  Con- 
necticut and  Kentucky  that  had  adopted  the  contrary  rule.  This 
decision  in  the  case  of  Wilkins  v.  Philips  has  been  followed  ever 
since  in  this  state,  and  has  been  confirmed  by  repeated  decisions, 
^nd  may  be  considered  as  well  settled  law.  In  the  ca^e  of  Massie's 
Heirs  v.  Matthews'  Executors,  which  was  a  bill  of  review,  the  court 
held  that  the  right  of  reversal  was  an  entire  thing,  and  that  some 
of  the  plaintiffe  in  review  being  within  the  proviso  of  the  statute, 
the  saving  inured  to  the  benefit  of  all.  The  same  question  arose 
in  the  case  of  Meese  v.  Keefe,  10  Ohio,  362,  and  the  court  there  lay 
down  the  rule  thus :  "  Where  common  interests  can  be  severed,  the 
protection  extends  no  further  than  to  him  within  its  provisions; 
but  where  no  such  severance  can  be  made,  and  the  protection  of 
the  statute  can  not  be  secured  without  covering  other  interests,  the 
benefit  of  the  statute  claimed  by  one  avails  all ;  it  is  so  in  a  writ  of 
«rror,  which  is  an  entire  thing."  In  Moore  v,  Armstrong  the  same 
principle  is  stated,  and  the  case  of  Wilkins  v.  Philips  is  referred  to 
and  approved. 

A  majority  of  the  court  are  of  opinion  that  the  court  of  common 
pleas,  in  proceeding  to  take  a  decree  pro  confesso  without  an  answer 
from  the  guardian  of  the  lunatic,  ^committed  an  error :  That  [563 
the  interests  of  Sturges  and  Anderson  can  not  be  separated,  but 
that  they  are  both  necessary  parties  to  the  proceeding  in  review ; 
and  that  Sturges  coming  within  the  proviso  of  the  statute,  Ander- 
son's righta,  as  a  necessary  consequence,  are  also  saved.  We  have 
thought  it  unnecessary  to  proceed  further  in  the  examination  of 
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^[,  \  the  assignment  of  errors.    The  decree  will  therefore  be  reversed, 

^.f ^  t  and  the  case  remanded  for  fhrther  proceedings* 

.. .  Y'  Decree  reversed. 

^^  .  Judges  Thubhan  and  Bannxt  dissented. 


HxNBT  DxBOLT,  Tbsasubeb  ot  HAMILTON  CouNTT  t;.  Thx  Oma 
LiPB  Insubangb  and  Tbttst  Company.  ^ 

A  tax,  regularly  asseBsed  under  the  act  of  March  21, 1861,  to  tax  banks  and 
bank  and  other  stocks  the  same  as  other  property,  is  not  remitted  by  the 
repealing  clause  of  the  act  of  18th  April,  1862,  for  the  assessment  and  taxa- 
tion of  all  property  in  this  state,  and  for  levying  taxes  thereon  according 
to  its  true  value  in  money. 

The  remedy,  by  bill  in  chancery,  provided  by  the  first  named  act,  for  the  col- 
lection of  taxes  assessed  against  the  Ohio  Life  Insurance  and  Trust  Com- 
pany, and  re-enacted  in  the  last,  may  be  resorted  to  for  the  collection  of 
taxes  assessed  in  1861,  and  remaining  unpaid  after  the  passage  of  the  act 
of  1862. 

The  60th  section  of  the  act  of  February  24, 1846,  to  incorporate  the  State  Bank 
of  Ohio  and  other  banking  companies,  contains  no  pledge  on  the  pari  of 
the  state  not  to  alter  or  change  the  mode  or  amount  of  taxation  therein 
specified ;  but  the  taxing  power  of  the  general  assembly  over  the  property 
of  companies  formed  under  that  act  remains  the  same  as  over  the  property 
of  individuals. 

But,  if  it  had  contained  such  pledge,  involving  a  surrender  of  the  right  of  taxa- 
tion, it  would  be  inoperative  for  want  of  constitutional  power  in  the  gen- 
eral assembly  to  make  it. 

This  right,  vital  to  the  existence  of  every  government,  and  one  of  the  moat  int- 
portant  incidents  of  sovereignty,  has  only  been  delegated  to  the  general 
assembly  to  be  used  for  the  purpose  of  accomplishing  the  lawful  objects 
with  which  it  is  charged. 

It  can  only  be  exercised  to  raise  money  for  these  purposes;  and  any  attempt  to 
use  it  otherwise,  or  to  control  or  abridge  the  right  itself ^  is  beyond  the  dele- 
gation, and  an  unauthorized  assumption  of  power. 

604]  *No  control  over  its  exercise  has  been  conferred  upon  the  federal  gov- 
ernment by  article  1,  section  10,  of  the  constitution  of  the  United  States^ 
prohibiting  the  states  from  passing  laws  impairing  the  obligation  of  coa- 
tractsy  or  by  any  other  clause  of  that  instrument. 

In  any  view,  therefore,  which  can  be  taken,  the  act  of  1861  ia  a  ooniUtatioDal 
and  valid  law. 
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CHANOEar.    Beserved  in  Hamilton  county. 
Morris  ds  Bairden  and  Pugh,  attorney-general,  for  the  complain- 
ant. 

Worthington  <fc  Matthews  and  Stanberry,  for  the  defendant. 


'-m 


Banney,  J.  The  complainant,  as  treasurer  of  Hamilton  county, 
jBeeks,  by  this  bill,  to  recover  of  the  defendant  the  amount  of  tax 
assessed  for  the  year  1851  upon  its  capital  stock  loaned  in  that 
<;ounty,  and  upon  the  surplus  and  contingent  fhnd  belonging  to  the 
•company,  under  the  provisions  of  the  act  of  March  21, 1851,  <'to 
tax  banks  and  bank  and  other  stocks,  the  same  as  other  property 
is  now  taxable  by  the  laws  of  this  state." 

Two  points  of  defense  are  made,  and  claimed  to  be  established ; 
Ist.  That  there  is  not  now,  and  was  not  at  the  filing  of  the  bill, 
any  subsisting  tax  against  the  company,  or,  if  there  was,  that  the 
remedy  by  bill  in  equity  could  not  be  pursued.  2d.  That  the  act 
binder  which  the  tax  was  levied  was  unconstitutional  and  void. 

That  the  tax  was  actually  levied  and  remains  unpaid,  and  that 
this  remedy  was  given  for  its  collection  by  that  act,  is  admitted ;  but 
the  position  is  rested  solely  upon  the  repealing  clause  of  the  act  of 
April  13, 1852,  ^'  for  the  assessment  and  taxation  of  all  property  in 
this  state,  and  for  levying  taxes  thereon  according  to  its  true  value 
in  money."  The  77th  section  of  this  latter  act,  after  referring  to 
several  tax  laws,  and  amongst  them  the  act  of  1851,  by  their  titles, 
concludes  thus:  *<And  all  part&of  laws  superseded  by  this  act,  and 
inconsistent  therewith,  are  hereby  repealed." 

In  support  of  the  position,  it  is  argued  that  this  effected  an 
-entire  repeal  of  the  act  of  1851,  without  any  saving  whatever; 
*and,  as  a  consequence,  all  accruing  rights  not  closed  and  [565 
perfected  fell  with  it ;  and  that  the  tax  in  question  must  be  so  re- 
garded, and  being  a  proceeding,  if  not  penal  in  its  character,  en- 
tirely statutory,  the  legislature  have,  in  effect,  remitted  it  by  the 
repeal  of  the  law  under  which  it  was  levied ;  but,  if  not  remitted, 
this  remedy,  unknown  to  the  ordinary  jurisdiction  of  a  court  of 
equity,  is  at  least  gone.  So  far  as  the  objection  goes  to  the  con- 
tinued existence  of  the  tax,  it  is  equally  applicable  to  al)  the  de- 
linquent taxes  in  the  state,  upon  every  species  of  property, 
Temaining  unpaid  at  the  time  the  repealing  section  was  enacted. 

A  conclusion  so  unjust,  and  working  such  disastrous  consequen- 
ces, ought  not  certainly  to  be  hastily  adopted,  and  not  at  all,  if 
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it  can  be  avoided  without  violating  any  established  principle  of 
law. 

But  are  the  premises  correct  from  which  it  is  drawn?    In  the 
firr^t  place,  it  is  very  far  from  being  as  clear  as  is  assumed  that  the 
repealing  clause  is  absolute  in  its  terms.     It  is  certainly  very  inar- 
tificially  worded ;  but  no  violence  would  be  done  to  the  language 
by  extending  the  clause  quoted  to  the  acta  named  in  the  previons- 
pai*t  of  t]^e  section,  as  well  as  all  other  acts  upon  the  subject,  and 
holding  that  only  so  much  and  such  parts  of  any  of  them  were  in- 
tended to  be  repealed  as  were  "  superseded  by  "  and  "  inconsistent  *' 
with  that  act.     In  aid  of  this  construction,  well-established  princi- 
ples might  be  invoked.    Whether  the  repeal  of  a  statute  is  absolute 
or  modified,  is  always  a  question  of  legislative  intention ;  and  the 
legislature  will  not  be  presumed  to  have  intended  an  absurd  or  un- 
just consequence.     The  language,  if  clear,  it  is  true,  must  govern ; 
but  strict  grammatical  accuracy  need  not  be  observed ;  and  if  it 
will  bear  a  construction  consistent  with  justice  and  right,  although 
not  in  strict  accordance  with  the  words  used  or  their  arrangement, 
the  courts  are  not  only  permitted,  but  bound  to  presume  the  legis- 
lature intended  such  construction  to  be  put  upon  them.    But,  how- 
ever this  may  be,  it  is  admitted  to  be  an  established  rule  that  the- 
566]    repeal  of  a  statute  will  not  destroy  or  affect  *rights  already 
vested  under  it ;  but  all  acts  done  and  perfected  while  it  was  in  foi*ce 
will  remain  good  and  effectual.    It  is  very  clear  to  us  that  this  tax 
became  a  vested  right  in  the  public,  fully  perfected  within  the 
meaning  of  this  rule  long  before  the  passage  of  the  act  of  1852, 
and  could  not  be  affected  by  the  repeal  of  the  law  under  which  it 
was  levied,  however  absolute  that  might  be.    Every  act  required 
of  the  public  authorities  in  the  assessment  and  levy  had  been  done,, 
and  the  liability  of  the  defendant  fully  fixed.    Nothing  remained 
but  the  payment  of  the  money ;  and  the  failure  of  the  defendant 
to  do  this  surely  could  not  render  imperfect  the  right  of  the  public 
to  receive  it,  which  is  as  clearly  a  vested  right  as  though  the  debt 
were  reduced  to  possession.    Nor  does  it  partake  in  the  slightest 
degree  of  the  character  of  a  penalty.     The  obligation  of  every 
citizen  to  contribute,  in  proportion  to  his  property,  to  the  support 
of  the  government  which  protects  him  in  its  enjoyment,  is  not  only 
a  high  moral  duty,  but  arises  necessarily  from  the  compact  into 
which  he  has  entered  with  his  fellow-citizens,  and  for  which  h& 
receives,  not  only  in  contemplation  of  law,  but  in  fact,  a  valuable- 
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consideration.  It  is  a  common  harden  assamed  by  all,  and  levied 
eqaally  upon  the  property  of  all — the  infant  and  law-abiding,  aa 
"well  a6  the  law-breaking ;  while  a  penalty  in  its  very  nature  im- 
plies a  punishment  for  a  wrong  done  or  duty  omitted.  When  a  part 
have  paid  their  portion  towards  the  discharge  of  the  common  bur- 
den, an  obligation  of  the  most  equitable  character  arises  against 
the  balance,  who  have  equally  shared  the  benefit,  to  contribute 
theirs ;  and  its  enforcement  is  no  nearer  the  punishment  implied  in 
a  penalty,  than  that  of  a  somewhat  similar  obligation  arising  be- 
tween joint  debtors  or  co-sureties. 

The  right  to  the  tax  still  remaining,  a  remedy  must  somewhere 
exist  to  collect  it.  We  are  of  opinion  that  the  provisions  of  the 
act  of  1851  may  be  regarded  as  having  a  temporary  continuance 
for  the  enforcement  of  the  rights  which  accrued  under  it  i  upon  the 
principle  settled  in  Moore  v.  Houston,  3  Serg.  &  R.  185,  where  it 
was  held  that,  though  *an  act  repeals  a  former  act,  yet,  if  it  [567 
appears  upon  the  whole  that  the  legislature  intended  certain  parts 
of  the  former  act  to  have  a  temporary  continuance,  it  is  not  an 
immediate  repeal  as  to  such  parts.  And  this  view  is  rendered 
nearly  conclusive  from  the  fact  that  the  legislature  literally  re-en- 
acted those  provisions  in  the  act  of  1852;  and  thus  the  case  is 
brought  within  the  principle  settled  by  the  late  court  in  bank,  in 
Mitchell  V.  Eyster,  7  Ohio,  257.  And,  while  it  is  true  that  these 
provisions  in  the  last  law  do  not  in  terms  extend  beyond  the  en- 
forcement of  taxes  assessed  under  its  provisions,  yet  taken  in  con- 
nection with  the  former,  it  is  a  sufficiently  clear  expression  of  leg- 
islative intention,  that  this  should  continue  to  be  the  forum  em- 
ployed for  the  collection  of  unpaid  taxes  assessed  under  either  law. 

This  brings  us  to  the  main  question  in  the  case :  Was  the  tax 
legal  when  assessed  ?  The  solution  of  this  question  is  made  to  de- 
pend entirely  upon  the  answer  to  be  given  to  another ;  Was  the  act 
under  which  it  was  levied  a  constitutional  enactment?  The  object 
and  principal  provisions  of  this  act  may  be  very  shortly  stated.  It 
makes  it  the  duty  of  the  president  and  cashier  of  each  banking  in- 
stitution in  the  state  hftving  the  right  to  issue  bills  or  notes  for  cir- 
culation, annually  to  list  and  return  to  the  assessor,  in  the  township 
or  ward  where  the  bank  is  located,  the  amount  of  capital  stock  at 
its  true  value  in  money,  together  with  the  amount  of  surplus  and 
contingent  fund  belonging  to  such  institution;  upon  which   the 
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same  amount  of  tax  is  to  be  levied  and  paid  aa  upon  the  property 
of  individuals. 

By  the  3d  section,  the  Ohio  Life  Insurance  and  Trust  Company 
is  brought  within  the  provisions  of  the  act,  and  subjected,  in  any 
of  the  several  counties  where  its  capital  stock  is  loaned,  to  the  aver* 
age  rate  of  taxation  for  all  purposes  levied  in  such  county,  upon  the 
amount  so  loaned. 

The  5th  section  provides  that  *'  the  taxes  levied  and  collected  in 
pursuance  of  the  provisions  of  this  act  shall  be  in  lieu  of  any  taxes 
which  such  bank  or  banking  company  would,  by  existing  laws,  be 
required  to  pay  on  its  dividends  or  profits/' 

M8]  *Dpon  the  abstract  justice  of  this  tax,  aside  from  any  con- 
fititutional  inability  to  impose  it,  there  can  scarcely  be  two  opinions. 
The  same  amount,  and  for  the  same  purposes,  is  imposed  upon 
money  employed  in  banking  as  upon  all  other  property.  No  tax 
whatever  is  levied  upon  the  valuable  franchises  enjoyed  by  these 
institutions ;  nor  is  it  pretended  that  any  bonus  or  other  pecuniary 
•consideration  was  ever  paid  the  state  for  them.  But  the  question 
of  power  to  impose  it  is  fairly  raised,  and  must  be  determined 
upon  its  own  merits.  The  act  is  claimed  to  impair  the  obligation 
of  certain  contracts  existing  between  this  institution  and  the  state, 
by  which  the  state  has  limited  its  right  to  tax  the  institution  be- 
yond a  certain  amount,  and  in  a  certain  specified  manner — ^that  this 
ACt  altera  the  mode  and  increases  the  amount,  and  is  therefore  in 
oonflict  with  ai*t.  1,  sec.  10,  of  the  constitution  of  the  United  States; 
4ind  a  corresponding  provision  in  art  8,  sec.  16,  of  the  constitution 
of  this  state,  then  in  force. 

These  contracts  are  said  to  be  found  in  the  charter  of  the  com- 
pany ;  in  the  first  section  of  the  act  "  to  prohibit  the  circulation  of 
«mall  bills,"  passed  March  14,  1834,  1  Curwen's  Bev.  Stat.  256,  and 
in  the  60th  section  of  the  act  to  incorporate  the  State  Bank  of  Ohio 
xind  other  banking  companies,  43  Ohio  L.  24,  passed  February  24, 
1845.  A  brief  reference  to  the  provisions  of  these  acts  will  exhibit 
the  strength  of  the  position  assumed.     . 

The  company  was  incorporated  February  12, 1834,  with  a  capital 
stock  of  two  millions  of  dollars,  and  empowered  to  make  insurance 
on  lives — to  grant  and  purchase  annuities — ^to  make  other  contracts 
involving  the  interest  or  use  of  money  and  the  duration  of  life — to 
receive  money  in  trust  either  from  individuals  or  by  order  of  any 
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'•court  of  record — ^to  buy  and  sell  drafts  and  bills  of  exchange — and 
to  hold  real  estate  necessary  to  the  transaction  of  its  business. 

By  the  23d  section  it  was  invested  with  banking  powers  until  ths 
year  1843,  and  authorizsed  to  issue  notes  and  bills,  under  the  regu- 
lations and  to  the  amount  therein  specified. 

*The  only  provision  relating  to  taxes  is  found  in  the  25th  [569 
section,  which  reads :  '*  No  higher  taxes  shall  be  levied  on  the  capi- 
tal stock  or  dividends  of  the  company  than  are  or  may  be  levied 
•on  the  capital  stock  or  dividends  of  incorporated  banking  institu- 
tions in  this  state." 

By  the  section  of  the  act  of  1836  referred  to,  the  auditor  of  state, 
after  receiving  the  statement  of  the  dividends  of  the  several  banks 
•of  the  state,  was  required  to  draw  on  them  for  the  amount  of  twenty 
per  cent,  on  such  dividends  for  taxes ;  but  if,  within  a  time  limited, 
any  bank  should  surrender  its  right  to  issue  or  circulate  small  bills, 
he  was  authorized  to  draw  on  such  bank  for  only  five  per  cent,  on 
its  dividends  declared  after  its  surrender. 

The  60th  section  of  the  act  of  1845  provides  that,  "  Each  bank- 
ing company,  organized  under  this  act,  or  accepting  thereof,  and 
•complying  with  its  provisions,  shall  semi-annually,  on  the  days 
designated  in  the  59th  section  .for  declaring  dividends,  set  off  to 
the  state  six  per  centum  on  the  profits,  deducting  therefrom 
the  expenses,  and  ascertained  losses  of  the  company  for  the  six 
months  next  proceeding ;  which  sum  or  amount  so  set  off  shall  be 
in  lieu  of  all  taxes  to  which  such  company,  or  the  stockholders 
thereof,  on  account  of  stock  owned  therein,  would  otherwise  be 
subject. 

From  these  several  acts,  two  separate  and  distinct  contracts  ai*e 
•claimed  to  be  established,  the  first  growing  out  of  the  surrender  by 
the  company  of  the  right  to  issue  small  bills  under  the  act  of  1836, 
and  limiting  the  state  to  five  per  centum  on  its  dividends ;  and  the 
other  arising  under  the  act  of  1845,  fixing  the  rate  of  taxation  up- 
on the  banks  organized  under  its  provisions,  which,  it  is  insisted, 
oould  not  subsequently  be  changed  without  their  consent,  and 
which,  by  the  charter  of  this  company,  became  its  rule  of  taxation ; 
limiting  the  state  to  six  per  centum  on  the  net  profits 

I.  Aside  from  the  considerations  alluded  to  hereafter,  and  assum- 
ing as  correct  all  that  is  claimed  for  the  act  of  1836,  we  are  clearly 
of  opinion  that  it  had  no  application  to  this  company  after  1843, 
iind  is  consequently  ineffectual  to  ^sustain  the  claim  made    [570 
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tinder  it  The  object  of  the  law,  as  indicated  in  its  title,  was  to- 
suppress  the  circulation  of  small  bills.  To  obtain  this  it  levies  a 
higher  annual  tax  upon  the  banks  that  continue  to  issue  them  than 
upon  those  that  surrender  the  right.  The  proposal  is  made  to  no 
bank  by  name,  but  to  every  bank  of  circulation  having  the  right 
conferred  by  its  charter  to  issue  or  circulate  these  bills  and  to  no 
others.  This  institution,  then,  had  that  right,  and  may  properly 
be  numbered  with  those  to  whom  it  was  addressed.  But  this  right 
ceased  to  exist  in  1843,  and  with  it  the  law  ceased  to  have  any  fur- 
ther application.  It  then  became  strictly  what  its  name  imports, 
a  life  insurance  and  trust  company  without  any  such  banking  pow- 
ers whatever.  It  no  longer  came  within  the  policy  of  the  law  or 
its  t^rms ;  and  to  apply  the  law  longer  to  it  would  be  to  subvert 
both.  As  a  bank  having  the  right  to  circulate  small  bills,  it  was 
addressed  in  common  with  others  of  like  character ;  as  such  bank, 
it  surrendered  thd  right ;  and  as  such  bank  it  has  long  since  ceased 
to  exist.  As  long  as  the  right  endured,  it  received  the  stipulated 
equivalent  annually  in  the  reduced  tax  ;  and  it  can  certainly  make 
no  difference  that  all  its  corporato'powers  for  other  purposes  did  not 
cease  at  the  same  time  with  its  banking  powers. 

II.  The  claim  made  under  the  act  of  1845  is  of  much  graver  im- 
portance, and  in  its  investigation  questions  have  been  raised  and 
discussed  of  the  most  vital  importance  to  the  state  and  the  peopla 
On  tlie  one  hand,  the  state,  by  statutes  and  constitutional  provi- 
eionS;  has  constantly  claimed  the  right  to  impose  taxes  upon  tho 
property  of  companies  formed  under  it,  equal  to  and  in  common 
with  those  imposed  upon  the  property  of  individuals  ;  and  to  vary 
them  from  time  to  time  as  the  exigencies  of  the  state  might  require. 
On  the  other,  this  claim  has  been  as  constantly  opposed  by  these 
institutions.  Insisting  upon  the  section  already  quoted,  as  a  con- 
tract between  them  and  the  government,  they  have  uniformly  de- 
nied the  power  of  the  state  to  change  it  in  any  particular.  The- 
671]  question  is  now,  *for  the  first  time,  presented  in  this  court, 
and  we* have  endeavored  to  give  it  the  consideration  its  importance 
demands,  so  far  as  other  pressing  duties  would  permit. 

It  is  admitted  by  counsel  for  the  company  that  "the  taxes  levied 
upon  the  capital  stock  or  dividends  of  incorporated  banks  in  Ohio 
in  1851,  when  this  tax  was  assessable,  gives  the  rule  of  taxation 
against  the  company ;"  and  it  is  not  denied  that  this  tax  was  levied 
in  conformity  to  the  act  of  1851,  and  is  the  same  to  which  the  banks 
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were  subjected.  But  if  that  act  was  invalid,  as  is  clai 
of  1845  continued  in  force  and  was  applicable  to  mucl 
number  of  banks  in  the  state.  It  is  very  questionable 
principle  upon  which  the  admission  proceeds  might  no 
much  further,  and  to  a  point  entirely  fatal  to  the  defer 
same  day  upon  which  the  act  of  1851  was  passed, 
assembly  passed  a  law  "  to  authorize  free  banking,"  ui 
number  of  banks  were  immediately  formed ;  which  W( 
bly  subjected  to  taxation  under  the  former  law.  If 
correct,  two  rules  of  bank  taxation  were  in  force  in  Ob 
one  for  the  banks  of  1845,  and  the  other  for  those  o 
both  were  "  incorporated  banking  institutions."  Wh 
should  furnish  the  rule  for  this  company?  To  wt 
choice  belong  ?  The  charter  is  silent  upon  the  subject 
DOt  find  it  necessary,  in  the  view  we  take  of  the  case,  i 
question. 

The  whole  case  is  thus  made  to  depend  upon  the  i 
given  to  the  question.  Did  the  60th  section  of  the  act  < 
stitute  a  contract  within  the  meaning  and  under  the  p 
the  constitutional  provisions  relied  upon  between  the  s 
banks  formed  under  it,  by  which  the  state  is  bound  nc 
the  mode  or  amount  of  taxation  therein  provided  ? 

That  the  state  may  be  a  property-holder,  and  may  pui 
by  contract,  or  borrow  money  and  employ  the  persona 
individuals  in  the  accomplishment  of  its  lawful  purpos 
all  such  engagements,  whether  *executed  or  executory, 
in  the  same  manner  and  to  the  same  extent  as  though 
individual,  and  are  equally  protected  by  the  constit 
United  States,  are  propositions  too  reasonable  in  them 
doubted,  and  too  firmly  settled  by  authority  ever  again 
in  question. 

No  question  upon  such  a  contract  arises  in  this  cai 
the  much  controverted  question  arise,  whether  the  gra 
rate  powers  to  private  corporations  may  be  subsequent 
revoked  in  the  discretion  of  the  general  assembly ;  an 
fore  express  no  opinion  upon  it  at  this  time. 

The  position  of  counsel  for  the  company  is  "  that  wh 
by  charter  or  by  grant  from  a  state,  or  by  contract  m 
law  of  a  state  authorizing  it,  is  exempted  from  taxation 
taxation  is  thereby  prescribed,  then,  in  case  of  ezem] 
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DOt  be  taxed ;  nor,  if  limited,  can  it  be  taxed  otherwise  than  an- 
Uy-  thorized  by  the  terms  of  the  limitation."    In  short,  the  legislature 

^^'\  ^  of  1845  had  the  power,  and  have  exercised  it,  to  limit  the  right  and 

^^;  :  to  release  in  part  from  the  burden  of  taxation  imposed  upon  other 

property,  money  invested  in  these  banks  during  the  continuance 
of  their  charters ;  and  this  limitation  is  binding,  not  only  upon  all 
^:  succeeding  legislatures,  but  also  upon  the  people  themselves,  in  the 

W.  reconstruction  of  the  fundamental  laws  of  the  state.    Did  that  leg- 

^.'  islature  attempt  this  ?    And,  if  so,  had  they  the  power  to  make  it 

c  ^^  '^.  offectual  ?    To  answer  in  the  affirmative  we  must  find  terms  suffi- 

t^?;    ,  oiently  strong  to  indicate  such  an  intention  used  between  parties 

^\     .  oompetent  to  contract  and  in  relation  to  a  lawful  subject-matter  of 

I" '^  contract. 

5^  1 .  The  first  question  involves  a  construction  of  the  section  quoted, 

l^r'  in  the  light  of  the  balance  of  the  enactment,  and  with  reference  to 

;V  tax  laws  then  existing.    This  act,  embracing  seventy-five  sections, 

V  >'  is  very  far  from  being  confined  to  the  creation  of  companies  and 
conferring  corporate  powers.  It  undertakes  to  r^ulate  the  whole 
business  of  banking  in  the  state,  and  to  prescribe  the  duties  and 

U  obligations  of  those  engaging  in  it.    It  not  only  determines  the 

k'  SiS]    amount  to  be  ^contributed  for  taxes,  bat  also  defines  and 

i^  punishes  sundry  offenses  with  imprisonment  in  the  penitentiary. 

)'■  It  thas  covers  ground  properly  belonging  to  revenue  laws  and  the 

i- ■•  penal  code.    To  assert  that  all  these  multiplied  regulations,  civil 

and  criminal,  of  a  great  branch  of  business,  belonged  to  the  unal- 
k;  ^  terable  franchises  of  those  banks  would  be  simply  absurd. 

:^  It  is  not  denied,  and  certainly  can  not  be,  that  laws  were  in 

\^-  force  at  the  time  the  act  of  1845  was  passed,  which,  if  it  had  been 

eilent  upon  the  subject,  would  have  subjected  the  banks  formed 
U  under  it,  or  the  stock  held  in  them,  to  taxation  in  common  with 

^;  .  other  property. 

With  these  materials  for  properly  construing  the  sections  in  view, 

the  principles  by  which  we  should  be  guided  have  been  very  clearly 
^^  settled  by  the  supreme  court  of  the  United  States.    A  grant  from 

V  the  government  is  claimed ;  not  a  grant  of  property,  but  a  surren- 
•  5  '  der  of  sovereign  power.  In  Providence  Bank  v.  Billings,  4  Pet. 
r  '  561,  where  the  same  claim  was  made  and  disallowed,  Chief  Justice 
>:'              Marshall,  delivering  the  unanimous  opinion  of  the  court,  says: 

^*  That  the  taxing  power  is  of  vital  importance — ^that  it  is  essential 
f.  to  the  existence  of  governments — ^are  truths  which  it  can  not  b^ 
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necessary  to  reaiBrm.  Tbey  are  acknowledged  and  asserted  by 
all.  It  would  seem  that  the  telinqaisbment  of  sach  a  power  i» 
neTer  to  be  assumed." 

We  will  not  say  that  a  state  may  not  relinqnish  it ;  that  a  con- 
sideration sufficiently  valuable  to  induce  a  partial  release  of  it  may 
not  exist ;  but  as  the  whole  community  is  interested  in  retaining  it 
undiminished/'  that  community  has  a  right  to  insist  that  its  aban- 
donment ought  not  to  be  presumed  in  a  case  in  which  the  delib- 
erate purpose  of  the  state  to  abandon  it  does  not  appear." 

*'Any  priyiieges  which  may  exempt  it  (the  corporation)  from 
the  burdens  common  to  individuals,  do  not  flow  necessarily  from 
the  charter,  but  must  be  expressed  in  it,  or  they  do  not  exist." 

♦In  the  case  of  The  Stourbridge  Canal  v,  Wheely,  2  Bam.  [674 
&  Ad.  793,  quoted  and  approved  in  Charles  Eiver  Bridge  t;.  Warren 
Bridge,  11  Pet.  544,  it  is  said :  "  This,  like  many  other  cases,  is  a^ 
bargain  between  a  company  of  adventurers  and  the  public,  the 
terms  of  which  are  expressed  in  the  statute ;  and  the  rule  of  con- 
struction in  all  such  cases  is  now  fViUy  established  to  be  this :  '  that 
any  ambiguity  in  the  terms  of  the  contract  must  operate  against- 
the  adventurers,  and  in  favor  of  the  public ;  and  the  plaintiff  can 
claim  nothing  that  is  not  clearly  given  them  by  the  act.' "  And 
Chief  Justice  Taney  in  the  latter  case  affirms  this  rule  of  con- 
struction to  be  well  settled,  both  in  England  and  by  the  decisions 
of  our  own  tribunals.  And  he  very  pertinently  adds :  "  It  would 
present  a  singular  spectacle,  if,  while  the  courts  in  England 
are  restraining,  within  the  strictest  limits,  the  spirit  of  monopoly, 
and  exclusive  privileges  in  nature  of  monopolies,  and  confining- 
corporations  to  the  privileges  plainly  given  to  them  in  their  char- 
ters, the  courts  of  this  country  i^hould  be  found  enlarging  those 
privileges  by  implication,  and  construing  a  statute  more  unfavora- 
bly to  the  public,  and  to  the  rights  of  the  community,  than  would 
be  done  in  a  like  case  in  an  English  court  of  justice."  In  this  case, 
a  surrender  of  the  right  of  eminent  domain  was  claimed  upon  the 
ground  that  it  might  be,  and  had  been  so  used  as  to  destroy  the 
value  of  the  franchise  granted  to  the  corporation.  The  case  of 
Providence  Bank  v,  Billings  was  considered  as  settling  the  princi- 
ple adversely  to  the  claim ;  and,  in  respect  to  it,  the  diief  justice  re- 
marks :  ''  It  may,  perhaps,  be  said  that,  in  the  case  of  the  Providence 
Bank,  this  court  were  speaking  of  the  taxing  power,  which  is  of 
vital  importance  to  the  very  existence  of  every  government.    But 
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the  object  and  end  of  all  gov 
and  prosperity  of  the  commu 
it  can  never  be  assumed  that 
its  power  of  accomplishing 
"A  state  ought  never  to  be 
because,  like  the  taxing  po 
576]  ♦interest  in  preservini 
existence  of  a  government  w( 
cations  and  presumptions,  it ' 
to  accomplish  the  ends  of  its 
signed  to  perform  transferred 
tions."  "  Whenever  any  pov 
or  diminished,  whether  it  be 
ing  the  public  interest,  the  st 
construction  must  be  the  sj 
property  are  sacredly  guardc 
munity  also  have  righte,  and 
every  citizen  depends  on  thei 

The  admirable  clearness  ar 
ing  to  be  added,  except  to  s 
been  repeatedly  adopted  am 
Bank  of  Chillicothe  v.  Swa^ 
Alexandrian  Society,  11  Ohio 

Governed  by  this  settled  ru 
ply  it  to  the  section  of  the 
admitted  the  section  containi 
of  the  right  to  alter  the  taxa 
ferred  from  the  words,  "  shall 
company,  or  the  stockholder 
therein,  would  otherwise  be 
that  if  these  words  had  occui 
be  open  to  such  a  constructio 
is  important,  we  have  already 
its  provisions,  and  upon  a  ge 
classed  with  these  provisions, 
its  nature,  it  properly  belong 
regarded  as  a  law  prescribing 
not  a  contract  stipulating  a^ 
mand,  and  not  a  legislative  c< 
,676]  *The  taxes  required 
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«ther  taxes:  that  is,  take  the  place  of  other /taxes.  Wl 
taxes?  The  answer  is,  sach  as  the  banks  or  the  Mo< 
^*  would  otherwise  be  subject"  to  pay.  The  taxes  to  wl 
would  otherwise  be  subject  were  prescribed  by  existing  h 
this,  in  effect,  operated  to  repeal  them,  so  far  as  these  ini 
-were  concerned.  This  is  the  natural  and  obvious  applicat 
language,  and  is  the  same  language,  used  for  the  same  pi 
the  act  of  1851.  That  the  general  assembly  intended  only 
did  not  intend  it  to  operate  upon  the  sovereign  power  of  1 
or  to  tie  up  the  hands  of  their  successors,  we  feel  well  assu 
suppose  the  contrary,  would  be  to  impeach  them  of  gross 
of  public  duty,  if  not  usurpation  of  authority.  The  taxes 
were,  at  the  time,  much  less  than  those  imposed  upon  otl 
erty  less  profitably  employed ;  and  this  disproportion  J 
growing  greater  every  year,  without  the  least  expectatio 
diminution  during  the  continuance  of  these  charters.  Thj 
of  men,  representing  the  whole  people,  and  all  intereste 
ately  intended,  without  one  dollar  of  consideration  pai 
state,  to  perpetuate  this  inequality,  and  to  continue  such 
injustice,  beyond  the  power  of  remedy,  for  twenty  yeai 
not  to  be  believed  without  the  most  cogent  evidence.  If 
so  intended,  it  would  never  have  been  left  by  the  able  an( 
^nced  men  at  whose  instance  the  law  was  enacted,  to  be  i 
by  dubious  and  uncertain  construction.  Our  legislation 
ni'shed  numerous  examples,  with  which  they  were  very 
quainted,  of  attempts  to  limit  the  taxing  power;  but 
them  plain  and  unequivocal  language,  admitting  of  no 
tion,  has  been  used.  A  single  example  will  serve  to  illusti 
all.  By  the  42d  section  of  the  act  of  23d  February,  1816 
corporate  certain  banks  therein  named,"  2  Chase,  925,  it  ia 
that  the  banks  therein  named,  accepting  and  complying 
provisions  of  the  act,  "  shall  be  and  remain  exempt  and  i 
the  payment  of  any  tax  to  be  imposed  and  collected  by  s 
law  of  this  state." 

♦If  this  construction  of  the  section  should  not  be  deem 
conclusively  correct,  still  candor  must  compel  the  admisi 
it  is  at  least  doubtful,  if  it  is  not ;  and  that  the  deliberate 
of  the  state  to  abandon  this  vital  right  does  not  clearly 
equivocally  appear.    If  even  this  is  so,  the  law  compels 
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8oIv6  all  doubts  in  jbvor  of  the  public,  and  to  hold  that  the  exempt 
tion  does  not  exist. 

No  case  has  been  cited,  and  we  haaard  nothing  in  8a3ring  none 
exists,  in  which  language  so  inoonolnsire  and  uncertain  has  been 
held  to  effect  a  surrender  of  this  right ;  unless  the  case  of  The  State 
V.  The  Commercial  Bank  of  Cincinnati,  7  Ohio,  pt  1, 125,  should 
be  thought  to  be  an  exception.  But  this  decision  has  not  been  re- 
garded, by  at  least  one-half  the  court  that  made  it,  as  a  correct  ex- 
position of  the  law,  and,  with  the  utmost  respect  for  that  courts  ia 
not  so  regarded  by  us. 

The  answer  thus  given  to  the  first  question  propounded,  finding- 
no  attempt  to  surrender  the  taxing  power  over  these  institutionBy. 
decides  this  case,  and  renders  it  strictly  unnecessary  to  consider  the 
last.  Bot  as  that,  also,  has  been  discussed  and  oonsidered,  and  in- 
volves considerations  of  great  importance,  we  do  not  deem  it  im- 
proper to  express  our  views  upon  it. 

2.  The  remaining  question,  more  fully  stated  and  directly  ap- 
plied, is  this :  Had  the  general  assembly  power,  under  the  consti- 
tution then  in  force,  permanently  to  surrender,  by  contract,  within* 
the  meaning  and  under  the  protection  of  the  constitution  of  the* 
United  States,  the  right  of  taxation  over  any  portion  of  the  prop- 
erty of  individuals,  otherwise  subject  to  it? 

Our  observations  and  conclusions  upon  this  question  must  be- 
taken with  reference  to  the  unquestionable  facts  that  the  act  of 
1851  was  a  ixma  fide  attempt  to  raise  revenue  by  an  equal  and  uni- 
form  tax  upon  property,  and  contained  no  covert  attack  upon  the 
franchises  of  these  institutions.  That  the  surrender  did  not  relate- 
to  property  granted  by  the  state,  so  as  to  make  it  a  part  of  the 
578]  grant  for  which  a  consideration  *was  paid,  the  state  having- 
granted  nothing  but  the  franchise,  and  the  tax  being  upon  nothing 
but  the  money  of  individuals  invested  in  the  stock;  and  that  no 
bonus  or  gross  sum  was  paid  in  hand  for  the  surrender,  so  as  to- 
leave  it  open  to  controversy  that  reasonable  taxes,  to  accrue  in  fu- 
ture, were  paid  in  advance  of  their  becoming  due.  What  effect  a 
different  state  of  facts  might  have,  we  do  not  stop  to  inquire.  In- 
deed,  if  the  att^npt  has  here  been  made,  it  is  a  naked  release  of 
sovereign  power,  without  any  consideration  or  attendant  circum- 
Htanee  to  give  it  strength  or  color ;  and,  so  far  as  we  are  advised,  is- 
the  first  instance  where  the  rights  and  interests  of  the  public  have 
been  entirely  overlooked. 
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Under  theoe  circnmBtances,  we  feel  no  hesitation  in  saying  the 
general  assembly  was  incompetent  to  sach  a  task.  This  conclosion 
IB  drawn  from  a  consideration  of  the  limited  authority  of  that  body, 
apd  the  nature  of  the  power  claimed  to  b^  abridged. 

That  political  sovereignty,  in  its  true  sense,  exists  only  with  the 
people,  and  that  goyernment  is  "  founded  on  their  sole  authority," 
and  subject  to  be  altered,  reformed,  or  abolished  only  by  them,  is  a 
political  axiom  upon  which  all  the  American  governments  have 
been  based,  and  is  expressly  asserted  in  the  bill  of  rights.  Such 
of  the  sovereign  powers  with  which  they  were  invested  as  they 
deem  necessary  for  protecting  their  rights  and  liberties,  and  secur- 
ing their  independence,  they  have  delegated  to  governments  created 
by  themselves,  to  be  exercised  in  such  manner  and  for  such  pur- 
poses  as  were  contemplated  in  the  delegation.  A  part  of  this 
power  has  been  delegated  to  the  federal  and  a  part  to  the  state  gov- 
ernments ;  neither  is  thereby  made  sovereign  or  independent ;  but 
they  are  strictly  dependent  and  subordinate  organizations.  That 
these  powers  can  neither  be  enlarged  nor  diminished  by  these  re- 
positories of  delegated  authority,  would  seem  to  result  inevitably 
from  the  fundamental  maxim  referred  to,  and  to  be  too  plain  to 
need  argument  or  illustration.  If  they  could  be  enlarged,  govern- 
ment might  become  absolute.  If  they  could  be  diminished  or 
abridged,  *it  might  be  stripped  of  the  attributes  indispensa-  [579 
ble  to  enable  it  to  accomplish  the  great  purposes  for  which  it  was 
instituted.  And  in  either  event  the  constitution  would  be  made 
either  more  or  less  than  it  was  when  it  came  from  the  hands  of  its 
authors ;  being  changed  and  subverted  without  their  action  or  con- 
sent. In  the  one  event  its  power  for  evil  might  be  indefinitely  en- 
larged ;  while  in  the  other  its  capacity  for  good  might  be  entirely 
destroyed,  and  thus  become  either  an  engine  of  oppression,  or  an 
instrument  of  weakness  and  pusilanimity. 

The  government  created  by  the  constitution  of  this  state,  although 
not  of  enumerated,  is  yet  one  of  limited  powers.  It  is  true  the 
grant  to  the  general  assembly  of  ^*  legislative  authority'*  is  general ; 
but  its  exercise  within  that  limit  is  necessarily  restrained  by  the 
previous  grant  of  certain  powers  to  the  Federal  government,  and 
by  the  express  limitations  to  be  found  in  other  parts  of  the  instru- 
ment. Oatside  of  that  boundary  it  needed  no  express  limitations, 
for  nothing  was  granted.  Hence  this  court  held,  in  Cincinnati^ 
Wilmington,  etc.  R.  R.  v,  Clinton  Co.,  ante  77,  that  any  act  passed 
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of  those  ends."  They  can  only  be  called  into  being  to  attend  the 
independent  powers,  and  can  never  be  exercised  without  an  exist- 
ing necessity." 

A  single  example  will  illustrate  this  position.  It  is  sacred  duty 
of  government  to  administer  justice,  and  to  facilitate  social  and 
business  intercourse,  by  the  construction  of  roads;  and  these  may 
be  classed  amongst  the  great  objects  of  its  institution.  To  accomp- 
lish the  first,  money  must  be  had  ;  and  the  last,  land  in  addition. 
To  obtain  them,  resort  may  be  had  to  the  private  property  of  the 
citizen,  and  it  may  *be  taken  for  either  under  prescribed  [681 
regulations.  Sut  can  it  be  doubted,  if  taken  in  either  way,  with- 
out such  legal  and  clearly-defined  object  to  which  to  refer  it,  that 
the  taking  would  involve  a  usurpation  of  authority  which  would 
render  it  illegal. 

This  view  of  the  nature  of  these  powers  enables  us  to  see  clearly 
to  what  extent  and  for  what  purposes  they  have  been  delegated  by 
the  general  assembly. 

They  have  been  delegated,  so  far  as  was  necessary,  to  accomplish 
every  lawful  object  with  which  the  government  was  charged,  and 
for  the  purpose  of  attaining  its  authorized  end.  They  were  dele- 
gated to  be  used  for  these  purposes,  and  these  alone.  Any  control 
over  them  for  any  other  purpose  is  beyond  the  delegation,  and  an 
unauthorized  assumption  of  power.  To  this  extent,  and  no  further, 
have  the  people  assented  to  interference  with  absolute  dominion 
over  their  property. 

The  whole  argument  for  the  company  is  based  upon  the  errone- 
ous assumption,  that  while  the  people  *' themselves  could,  by  con- 
tract, surrender  or  yield  up  any  portion  of  their  incidental  right 
of  taxation,"  they  could  and  have  conferred  the  same  power  upon 
the  general  assembly.  It  is  not  necessary  to  say  what  the  people 
might  have  done  ;  the  question  is,  what  have  they  done  ?  It  need 
not  be  doubted  that  they  might  have  conferred  upon  that  body 
much  more  extensive  powers  over  their  persons  and  property  than 
they  have  done ;  and  it  is  probably  quite  as  clear  that  a  wiser  pos- 
terity might  correct  the  indiscretion  of  their  ancestors  by  a  recon- 
struction of  the  fundamental  law. 

To  sustain  this  power  in  the  general  assembly  would  be  to  violate 
all  the  great  principles  to  which  I  have  alluded.  It  would  affirm 
its  right  to  deal  in  and  barter  away  the  sovereign  right  of  the  state, 
and  thereby,  in  effect,  to  change  the  constitution.    When  the  general 
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'  1845  convened,  it  found  the  etate  in  the  anquestioned 
:)f  the  sovereign  right  of  taxation,  for  the  aocomplish- 
lawfal  objects,  extending  to  '^  all  the  persons  and  prop- 
ing  to  the  body  politic." 

en  its  snccessor  convened  in  1846,  under  the  same  con- 
Dd  to  legislate  for  the  same  people,  if  this  defense  i& 
;  found  the  state  shorn  of  this  power  over  fifteen  or 
ions  of  property  still  within  its  jurisdiction  and  pro- 
9  laws.  This  and  each  succeeding  legislature  had  the^ 
to  surrender  the  right  as  to  any  and  all  other  prop- 
at  length  the  government,  deprived  of  everything  tipon 
lid  operate,  to  raise  the  means  to  attain  its  necessary 
5  exercise  of  its  granted  powers,  would  have  worked  its 
ble  destruction  beyond  all  power  of  remedy,  either  by 
ire  or  the  people.  It  is  no  answer  to  this  to  say  that 
lUst  be  reposed  in  the  legislative  body,  that  it  will  not 
ihe  power.  "  But,"  in  the  language  of  the  court  in  Mc- 
faryland,  4  Wheat.  316,  '*  is  this  a  case  of  confidence?"^ 
ily  bound  to  exercise  this  virtue  within  the  limits  of  the 
Terred.  As  all  delegated  authority  is  liable  to  abuse,  a 
will  never  part  with  more  than  is  necessary  to  secure 
less  and  safety ;  and  they  should  never  be  presumed  to 
red  a  power  upon  the  government  not  necessary  or  use* 
purposes,  and  which  may  be  employed  to  their  destruc- 
)eople.  In  our  opinion,  this  power  has  never  been 
,nd  its  exercise  by  that  body  is  as  clear  a  departure 
irit  and  terms  of  the  authority  granted,  as  would  be  tho 
attel  by  a  bailee  for  hire. 

ere  was  nothing  in  existence  to  be  released  or  surren- 
m  the  naked  right  can  only  be  called  into  being  when 
[  to  attend  an  authorised  object,  and  then,  only  to  be 
accomplishment.  It  comes  into  life  with  the  object  a» 
>;  adheres  to  it,  and  ceases  with  its  accomplishment 
^ain  needed  for  a  like  purpose.  To  separate  them  is  as 
IS  to  separate  the  shadow  fVom  the  substance ;  or  the 
^taiped  from  the  only  means  for  its  attainment. 
)  necessity  that  required  the  employment  of  taxation  a» 
ans,  when  the  constitution  was  formed,  ♦continues  with 
rce,  and  will  as  long  as  the  government  endures.  But 
r  or  propriety  then  existed  or  exists  for  control  over  the 


Digitized  by  V:iOOQIC  I 


^j—      ^         .    •    ■   ,  :  -    --^    ..         .    .     ..  _,r^. 


JANUAEY  TEEM,  1853.  684 

Debolt  V.  The  Ohio  Life  Insurance  and  Trust  Company. ' 

right,  or  to  use  it  for  any  other  purpose.  And  this  Beems  to  us  to 
mark  very  clearly  the  boundary  of  power ;  and  to  confine  it  to 
cases  where  an  obvious  connection  between  the  means  and  the 
end  can  be  shown,  and  that  the  government  has  power  to  exercise 
the  right,  but  no  power  whatever  over  the  right  itself.  This  makes 
the  power  just  as  broad  as  the  necessity  for  its  employment,  and  it 
denies  it  only  where  it  might  be  used,  as  a  weapon  of  offense,  to 
subvert  the  government  or  invade  other  fundamental  rights.  For 
^very  surrender  of  the  right  to  tax  particular  property  not  only 
tends  to  paralyze  the  government,  but  involves  a  direct  invasion 
of  the  rights  of  property  of  the  balance  of  the  community,  since 
the  deficiency  thus  created  must  be  made  up.  by  larger  contribu- 
tions from  them  to  meet  the  public  demand. 

If  these  views  are  correct,  and  we  think  they  are,  it  appears  very 
-conclusive  that  no  contract,  within  the  meaning  of  the  constitution 
of  the  United  States,  abridging  the  right  of  taxation,  could  have 
been  made  by  the  act  of  1845,  whatever  its  language  might  have 
been.  Indeed,  we  feel  very  confident  that  no  control  over  the 
right  of  taxation  by  the  states  was  intended  to  be  conferred  upou 
the  general  government  by  the  section  referred  to  or  any  other, 
except  in  relation  to  duties  upon  imports  and  exports.  It  is  very 
manifest,  from  the  history  of  the  times,  that  if  such  control  had 
been  apprehended  the  instrument  might  have  met  with  a  very  dif- 
ferent fate. 

After  its  adoption  by  the  convention,  and  while  it  was  pending 
before  the  people  of  the  several  states  for  ratification  or  rejection, 
a  multitude  of  objections  to  it  were  started  \  many  of  them  sug- 
gested by  ignorance  and  selfishness,  and  among  others  the  appre- 
hended confiicts  that  might  arise  between  the  federal  and  state 
governments  in  the  exercise  of  this  right.  This  objection,  if  well 
founded,  was  felt  to  be  a  formidable  one  by  the  friends  of  the  con- 
stitution; and  *hence  Hamilton  devoted  to  its  refutation  [584 
several  numbers,  in  the  series  of  able  and  patriotic  essays  written 
by  him  and  afterward  collected  in  the  Federalist.  This  author, 
who,  as  remarked  by  Mr.  Justice  Thompson  in  Weston  r.  City  of 
Charleston,  2  Pet.  476,  "  has  seldom  been  charged  with  surrender- 
ing any  power  that  can  be  brought  fairly  within  the  letter  or  spirit 
of  the  constitution,"  in  the  32d  number  uses  this  strong  and 
•emphatic  language : 

"I  am  willing  here  to  allow,  in  its  full  extent,  the  justness  of  the 
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we  can  not  bring  ourselves  to  believe  that  the  great  sovereign  right 
of  taxation  by  the  states  was  understood,  by  any  considerable  nam* 
ber  of  the  convention  that  framed,  or  of  the  states  that  adopted 
that  instrament,  to  be  included  in  the  well  known  and  clearly  de- 
fined term,  "  contracts ; "  or  that  any  power  of  control  over  the  ex- 
ercise of  this  right  was  intended  to  be  conferred  upon  the  federal 
government.  And  in  perfect  accordance  with  this  conclusion  i& 
the  opinion  of  the  court  delivered,  by  Chief  Justice  Marshall,  in 
Dartmouth  College  v.  Woodward,  4  Wheat.  518,  where  it  is  said: 
"  That  the  framers  of  the  constitution  did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  civil  institutions,  adopted  for  in- 
ternal government,  and  that  the  instrument  they  have  given  us  i& 
not  to  be  so  construed,  may  be  admitted.  The  provision  of  the  con- 
stitution never  has  been  understood  to  embrace  other  contracts 
than  those  which  respect  property  or  some  object  of  value,  and  confer 
rights  which  may  be  asserted  in  a  court  of  justice." 

It  is  upon  this  ground,  and  this  alone,  that  acts  of  incorporation 
have  been  held,  whether  correctly  or  not,  to  be  contracts  and  irre- 
vocable. They  have  been  considered  as  grants  *of  franchises,  [586 
and,  as  stated  by  Mr.  Justice  Daniel,  in  West  Eiver  Bridge  Co.  v. 
Dix,  6  How.  535,  "A  franchise  is  property  and  nothing  more;  it  is 
incorporeal  property,  and  is  so  defined  by  Justice  Blackstone,  when 
treating  in  his  second  book,  chap.  2,  page  20,  of  the  rights  of  things. 
It  is  its  character  of  property  only  which  imparts  to  it  value,  and 
alone  authorizes  in  individuals  a  right  of  action  for  invasions  or 
disturbances  of  its  enjoyment."  By  referring  to  the  same  authority 
cited  by  the  learned  judge,  we  find  a  franchise  defined  to  be  "  a 
royal  privilege  or  branch  of  the  king's  prerogative,  subsisting  in 
the  hands  of  a  subject,"  and  it  is  added  :  "Being  therefore  derived 
from  the  crown,  they  must  arise  from  the  king*s  grant,  or  in  some 
cases  may  be  held  by  prescription,  which,  as  has  been  frequently 
eaid,  presupposes  a  grant."  And  from  the  same  source  we  learn 
that  the  king  alone,  in  virtue  of  his  royal  prerogative,  can  create 
corporations.  Now,  it  will  hardly  be  contended  that  the  right  of 
taxation,  by  the  British  constitution  belonged  to  the  king's  preroga- 
tives. Two  revolutions  in  that  kingdom,  induced  to  a  great  extent 
by  an*  attempted  unconstitutional  exercise  of  it,  and  in  which  one 
king  paid  the  forfeit  with  his  life,  and  another  by  the  loss  of  his 
kingdom,  have  established  this  great  power,  even  there,  to  belong  1^ 

to  the  reserved  rights  of  Englishmen.  ;^ 
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Indeed,  the  boasted  omnipotence  of  a  British  parliament  would 
be  inadequate  to  do  what  is  here  claimed  to  have  been  done  by  the 
general  assembly  of  republican  states;  it  being  an  established 
maxim,  that  "  acts  of  parliament  derogatory  from  the  power  of 
subsequent  parliaments,  bind  not,"  1  Bla.  Gomm.  90.  And  while  it 
is  true  that  safe  parallels  can  not  often  be  run  between  that  body 
and  the  legislative  bodies  of  these  states,  yet  the  reasons  given  for 
the  rule,  that  parliament  is  always  of  equal  authority,  and  that  to 
allow  one  parliament  to  derogate  from  the  power  of  subsequent 
parliaments  would  imply  a  superiority  which  does  not  exist,  are 
equally  as  applicable  here  as  there. 

687]  ^Proceeding  upon  a  similar  principle,  and  one  having  a 
very  important  bearing  upon  the  general  merits  of  this  inquiry,  the 
supreme  court  of  the  United  States  in  Toung  v.  Bank  of  Alexan- 
dria, 4  Cranch,  396,  and  Bank  of  Columbia  v.  Okely,  4  Wheat. 
235,  has  held  that  provisions  in  acts  of  incorporation,  providing 
summary  remedies  for  the  enforcement  of  their  debts,  are  "  no  part 
of  their  corporate  franchises,  and  may  be  repealed  or  altered  at 
pleasure  by  the  legislative  will.'*  And  for  the  reason  as  stated  by 
the  court  in  the  latter  case,  that  '<  the  forms  of  administering  jus- 
tice, and  the  duties  and  powers  of  courts,  as  incident  to  the  exer- 
-cise  of  a  branch  of  sovereign  power,  must  ever  be  subject  to  legis- 
lative will,  and  the  power  over  them  is  unalienable,  so  as  to  bind 
subsequent  legislatures."  These  cases  must  be  regarded  as  having 
settled  that  sovereign  power  can  not  be  made  a  part  of  the  fran- 
-chises  of  corporations,  and  that  it  can  not  be  parted  with  by  one 
legislature  so  as  to  bind  its  successors.  These  principles,  carried 
to  their  legitimate  results,  will  be  found  to  sustain  in  their  full  ex- 
tent every  conclusion  to  which  we  have  arrived. 

But  it  is  claimed  that  these  positions  have  all  been  settled  ad- 
versely to  our  holding  by  the  supreme  court  of  the  United  States 
While  1  do  not  contend  that  our  views  have  all  been  sustained  by 
that  court  by  direct  decisions,  I  think  a  careful  examination  wi!l 
show  that  no  case  decided  by  it  conflicts  with  the  conclusion  to  which 
we  have  arrived  in  this. 

So  far  as  analogy  is  to  be  drawn  from  the  right  of  eminent  do- 
main, and  I  think  it  perfect,  its  decisions  must  be  regarded  as  hav- 
ing gone  very  nearly  or  quite  as  far  as  we  have  gone  in  the  appli- 
cation of  like  principles  to  the  right  of  taxation.  In  Charles  Biver 
Bridge  v,  Warren  Bridge,  before  cited,  it  was  virtually  held  that  the 
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legislature  of  a  state  might  supersede  a  ferry  right,  granted  to  a 
•compaDy,  by  aathorizing  a  bridge  company  to  baild  a  bridge  in  the 
same  place ;  and  might,  in  effect,  supersede  the  bridge  bj  construct- 
ing a  free  bridge  in  the  same  line  of  travel.  In  the  case  of  the 
West  Eiver  Bridge,  the  direct  question  was  •presented,  [688 
whether  property  taken  by  right  of  eminent  domain,  by  a  company 
ito  construct  a  bridge,  as  well  as  the  franchises  of  the  company, 
were  subject  to  be  taken  by  a  further  exercise  of  that  right  by  the  ^ 

«tate ;  and  it  was  held  they  were.  Mr.  Justice  Daniel,  who  deliv- 
ered the  opinion  of  the  court,  says ;  '<  No  state,  it  is  declared,  shall 
pass  a  law  impairing  the  obligation  of  contracts,  yet  with  this  con- 
cession constantly  yielded,  it  cannot  be  justly  disputed  that  in  every 
political  sovereign  community  there  inheres  necessarily  the  right  '    v 

and  the  duty  of  guarding  its  own  existence,  and  of  promoting  the 
interests  and  welfare  of  the  community  at  large.  The  constitution 
of  the  United  States,  although  adopted  by  the  sovereign  states  of 
this  Union,  and  proclaimed  in  its  language  to  be  the  supreme  law 
for  their  government,  can  by  no  rational  interpretation  be  brought 
to  conflict  with  this  attribute  in  the  states ;  there  is  no  express  dele- 
gation of  it  by  the  constitution,  and  it  would  imply  an  incredible 
fatuity  in  the  states  to  abscribe  to  them  the  intention  to  relinquish 
the  power  of  self-government  and  self-preservation.''  And  Mr- 
Justice  McLean  remarks :  ''  The  only  reasonable  result,  therefore' 
to  which  we  can  come,  is,  that  the  power  in  the  state  is  an  independ- 
ent power,  and  does  not  come  within  the  class  of  cases  prohibited 
by  the  constitution." 

Justice  Woodbury,  differing  in  some  respects  from  a  majority  of 
the  court,  but  concurring  in  the  decision,  said  :  <<  I  take  the  liberty 
to  say,  then,  as  the  cardinal  principle  involved  in  this  case,  that  in  my 
opinion  all  the  property  in  a  state  is  derived  from  or  protected  by 
its  government,  and  hence  is  held  subject  to  its  wants  in  taxation, 
And  to  certain  important  uses  both  in  war  and  peace. 

"  I  concur  in  the  views  of  the  court,  that  it  [the  eminent  domain] 
«till  remains  in  each  state  of  the  Union,  in  a  case  like  the  present, 
having  never  been  granted  to  the  general  government,  so  far  as  re- 
spects the  public  highways  of  a  state,  and  that  it  extends  to  the  tak- 
ing for  public  use,  for  a  road,  any  property  in  the  states  suitable 
And  necessary  for  it*" 

*And  this  decision  is  in  perfect  accordance  with  numerous  [589 
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cases  in  the  state  courts.   3  Paige,  45 ;  23  Pick.  361 ;  17  Conn.*  454} 
8N.  H.  398;  10  Id.  371. 

It  16  trae,  in  this  case,  no  attempt  to  surrender  the  right  of  emi- 
nent domain  had  been  made  by  the  state  farther  than  might  be 
implied  in  the  original  grant ;  but,  if  these  doctrines  are  correct, 
they  tend  to  the  conclusion  that  absolute  dominion  over  the  whole 
subject  is  left  with  the  states,  and  not  an  argument  can  be  advanced 
or  a  reason  given  in  their  support  that  will  not  apply  with  still 
greater  force  to  the  right  of  taxation. 

But  two  cases,  so  far  as  we  are  advised,  have  been  decided  by 
that  court  in  which  the  right  of  taxation  by  the  states  has  been 
controlled,  upon  the  ground  now  asserted.  They  are  Wilson  v. 
New  Jersey,  7  Cranch,  164,  and  Grordon  v.  Appeal  Tax  Court,  3 
How.  133.  In  making  this  statement,  I  do  not  overlook  the  cases 
of  McCoUoch  V.  Maryland,  4  Wheat.  316 ;  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738 ;  Weston  v.  City  of  Charleston,  2  Pet.  449 ;  and 
Dobbins  v.  Comm'rs  of  Erie  County,  16  Pet.  435.  These  cases 
were  all  decided  upon  the  sole  ground  that  each  involved  an  at- 
tempt by  a  state  to  tax  the  means  employed  by  the  general  gov* 
crnment  to  execute  its  constitutional  powers,  and,  of  course,  have 
BO  bearing  upon  the  present  inquiry. 

The  New  Jersey  case  arose  out  of  transactions  which  took  place 
before  the  revolution  between  the  then  colony  and  a  tribe  of  In- 
dians, by  which  a  tract  of  land  was  conveyed  to  them  by  the  colony 
with  the  privilege  of  exemption  from  taxation,  in  consideration  of 
the  relinquishment  on  their  part  of  extensive  claims  to  lands  in 
other  parts  of  the  colony.  This  was  held  to  be  a  valid  contract, 
within  the  meaning  of  the  constitution,  and  the  exemption  enforced 
in  favor  of  the  grantees  of  the  Indians. 

The  ground  upon  which  this  decision  was  made,  as  stated  in 
Armstrong  v.  Treasurer  of  Athens  County,  16  Pet.  290,  was  that 
the  parties  were  competent  thus  to  contract,  as  no  restriction  was 
590]  imposed  on  the  colonial  govemmenty  and  the  ^consideration  was 
ample  for  the  exemption."  To  make  that  case,  where  the  exemp- 
tion was  made  a  condition  in  the  sale  of  land,  for  a  full  considera- 
tion, by  a  government  without  restriction,  a  precedent  for  this, 
where  no  property  was  bought  or  sold,  no  consideration  paid,  and 
the  exemption,  if  made,  made  by  a  legislative  body  sitting  under  a 
written  constitution  with  limited  powers,  would  be  altogether  in- 
admissible.  That  this  case  was  not  regarded  by  the  bar  or  bencb 
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as  settiiDg  the  power  of  legislative  bodies  under  sach  constitations^ 
to  surrender  the  right  of  taxation,  is  sufficiently  evident  from  the 
fact  that  the  question  was  afterwards  several  times  raised  and  ar- 
gued by  eminent  counsel,  and  was  spoken  of,  although  not  decided, 
with  very  great  caution  by  the  court. 

In  Gordon's  case,  for  some  reason,  the  question  was  not  raised 
or  discussed  either  by  counsel  or  the  court,  although  it  might  be 
said  to  be  necessarily  involved.  The  power  to  tax,  and  the  right 
to  limit  the  power  were  both  admitted  by  counsel  and  taken  for 
granted  in  the  consideration  of  the  case.  In  this  case,  a  very  large 
consideration  had  been  paid  for  the  extension  of  the  franchises  and 
the  exemption  of  the  stock  from  taxation  ;  and  the  legislature  had 
expressly  pledged  the  faith  of  the  state  "  not  to  impose  any  further 
tax  or  bonus  on  the  said  banks  during  the  continuance  of  their 
charter  under  this  act."  If,  under  these  circumstances,  this  case 
can  be  regarded  as  an  authority  upon  the  question  of  power,  and 
of  the  right  of  that  court  to  control  the  states  in  the  exercise  of 
the  right  of  taxation,  it  must  have  proceeded  upon  the  ground  sug- 
gested by  Chief  Justice  Marshall  in  the  Providence  Bank  case, 
"  that  a  consideration  sufficiently  valuable  to  induce  a  partial  re- 
lease of  it "  did  exist.  This  circumstance,  connected  with  the 
express  pledge  given,  distinguishes  the  case  so  completely  from 
this,  as  to  destroy  its  value  as  a  controlling  authority.  Finding  no 
case,  therefore,  in  the  federal  court  decisive  of  this,  we  have  felt  at 
liberty  to  consider  it  upon  principle  ;  and  we  are  the  better  assured 
in  our  views  from  finding  them  substantially  sustained  by  two  of 
the  state  courts  of  high  authority.  10  Barr,  449 ;  10  N.  H.  138 ; 
11  Id.  19. 

^The  considerations  above  expressed,  arising  upon  the  claim  [591 
made  under  the  act  of  1845,  also  express  my  opinions  upon  the 
same  questions  presented  in  the  cases  of  Mechanics'  &  Traders' 
Bank  v.  Henry  Debolt;  Bank  of  Toledo  v.  Bond  et  al.,  and  Treas- 
urer of  Miami  County  v.  Fiqua  Branch  of  the  State  Bank ;  heard 
and  considered  in  connection  with  this  case;  and  for  the  reasons 
here  given,  I  fully  concur  in  the  several  decisions  made  in  these 
cases. 

Decree  for  complainant. 

Thukman,  J.»  did  not  sit  in  this  oaso. 
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A  court  of  chancery  will  not  interfere  to  prevent  a  mere  trespaas. 

Where  adequate  compensation  can  be  had  in  an  action  at  law,  there  is  u^ 
ground  to  Justify  the  interposition  of  a  court  of  equity. 

Where  the  injury  threatened  would  be  irreparable,  or  where,  fVom  some  pecu- 
niary circumstances  connected  with  the  parties  or  the  transaction,  complete 
redress  can  not  be  had  at  law,  a  court  of  chancery  is  warranted  in  assum- 
ing Jurisdiction. 

Chancery  will  interfere  to  prevent  the  invasion  of  a  statutory  or  corporate 
right  of  franchise,  conferred  upon  an  individual  or  corporation,  against  a 
party  attempting  to  usurp  the  right,  or  exercise  the  franchise  so  specially 
conferred. 

But  not  to  prevent  a  trespass  against  the  property  of  the  individual  or  corpora* 
tion  which  may  bo  compensated  in  damages,  and  which  does  not  involve  an 
attempt  to  exercise  the  right  of  franchise  against  the  exclusive  grant  of  the 
statute  or  charter. 

A  distraint  by  a  treasurer  against  the  money  and  property  of  an  incorporated 
bank,  for  taxes  assessed  against  it  under  the  act  of  March  21, 1851,  can  not 
be  enjoined  in  chancery. 

If  the  act  be  unconstitutional,  the  treasurer  is  a  trespasser,  and  is  liable  in 
damages,  to  be  ascertained  in  a  court  of  law ;  and  there  is  no  principle  upon 
which  the  interpoaition  of  an  injunction,  in  such  a  case,  oould  be  main- 
tained. 

An  ordinary  charter  is  not  a  contract,  within  the  meaning  of  the  prohibition 
of  the  section  of  the  1st  article  of  the  constitution  of  the  United  States. 

The  power  of  taxation  is  a  part  of  the  legislative  sovereignty  of  the  state,  and 
is  not  the  subject  of  contract,  or  barter,  or  sale  by  the  legislature ;  and  if 
the  legislature  were  to  attempt  to  make  such  contract,  it  would  be  a  fraud 
upon  the  government,  and  of  necessity  void. 

592]    'Chancery.    Reserved  in  the  district  court  of  Hamilton 
coanty.    The  case  is  stated  in  the  opinion  of  the  coart. 

James  and  Ourwen  and  Stanhery^  for  the  complainant. 

Pugh^  attorney  general,  for  the  defendant 

Caldwell,  J.  The  complainant  is  a  branch  of  the  State  Bank 
of  Ohio,  organized  under  the  act  of  February  24th,  1845 ,  to  incor 
porate  the  State  Bank  of  Ohio  and  other  banking  companies. 

The  bank  has  filed  this  bill  against  the  treasurer  of  Hamilton 
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county,  to  enjoin  the  collection  of  a  tax,  under  the  statute  of  1851, 
taxing  banks  and  bank  stock  as  other  property.  The  bill  alleges 
that  this  statute  is  inconsistent  with  the  60th  section  of  the  bank 
law  of  1845,  and  is  therefore  void,  as  being  in  violation  of  the 
charter  of  the  bank.  It  fbrther  alleges  that  the  defendant,  as 
treasurer  of  the  county,  is  about  to  proceed  to  collect  said  tax  by 
distress,  by  seizing  the  personal  property  and  money  of  the  bank, 
and  prays  that  he  may  be  enjoined,  etc. 

The  first  question  arising  is,  whether  the  case  presented  is  one 
which  warrants  the  interference  of  a  court  of  chancery. 

The  claim  set  up  by  the  complainants  is,  that  the  law  under 
which  the  treasurer  is  proceeding  to  act  is  unconstitutional  and 
void. 

The  treasurer,  therefore,  if  he  proceeded  to  act,  would  be  a  mere 
trespasser,  and  liable  personally  for  the  full  amount  of  damage  re* 
suiting  from  such  action. 

Now  it  is  a  well  settled  principle,  that  a  court  of  chancery  will 
not  interfere  to  prevent  a  mere  trespass,  where  a  complete  and 
adequate  remedy  can  be  had  by  the  party  injured  by  an  action  at 
law ;  it  is  only  in  cases  where,  from  some  peculiar  circumstance 
connected  with  the  parties  or  with  the  transaction,  that  complete 
redress  can  not  be  had  at  law ;  that  a  court  of  chancery  is  war- 
ranted in  assuming  jurisdiction. 

The  rule  is  laid  down  in  Story's  Equity  Jurisprudence.  The 
author  says :  ''  Courts  of  equity  interfere  in  cases  of  trespass ;  that 
is  to  say  to  prevent  irreparable  mischiefs,  or  to  suppress  multiplicity 
of  suits  and  oppressive  litigation.  "  For,  *lf  the  trespass  be  [59S 
ftigitive  and  temporary,  and  adequate  compensation  can  be  had 
in  an  action  at  law,  there  is  no  ground  to  justify  the  interposition  of 
courts  of  equity."  2  Story's  Bq.  Jur.  sec.  928.  Now,  in  this  case, 
we  do  not  see  that  any  of  the  circumstances  exist  which  would 
authorize  the  action  of  a  court  in  chancery.  It  •is  true  it  is- 
alleged  in  the  bill  that  the  treasurer  is  in  embarrassed  circum- 
stances, and  that  he  would  not  be  able,  probably,  to  respond  in  dam- 
ages. This,  however,  is  explicitly  denied  in  the  answer,  and  there 
is  no  proof  of  the  allegations  of  the  bill.  The  property  in  which 
the  trespass  is  apprehended  is  personalty,  without  any  showing  of 
any  difficulty  in  proving  its  value,  having  no  peculiar  value  that 
could  not  be  arrived  at.  The  mischief,  therefore,  in  legal  contem- 
plation, is  not  extraordinary  or  irreparable.    It  is  not  a  case  in 
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which  it  is  neceasary  that  the  court  should  interfere  to  prevent  a 
multiplicity  of  suits.  The  claim  is  a  single  and  isolated  one,  made 
by  a  corporation  for  a  specific  and  definite  sum,  not  dependent  on 
or  analagous  to  any  other  claim  presented  by  any  other  individual, 
and  involving  no  oppressive  litigation  in  seeking  redress.  The 
<?ourt,  in  the  case  of  McCoy  t?.  The  Corporation  of  Chillicothe,  3  Ohio, 
370,  say :  "  The  separate  repetition  of  trespasses,  laying  a  ground 
for  separate  suits  between  the  same  parties,  is  not  that  description  of 
multiplicity  of  suits  which  induces  equity  to  interfere.  Where  many 
parties  and  different  rights  are  involved  in  the  same  transaction, 
all  of  which  can  not  be  legally  adjusted  without  several  suits,  this 
state  of  things  is  sometimes  held  a  sufficient  ground  for  chanceiy 
interference."  Indeed^  we  think  the  case  of  McCoy  r.  Chillicothe 
is  directly  in  point,  covering  the  whole  of  this  case.  In  that 
instance,  as  in  this,  the  party  against  whom  the  tax  was  assessed 
sought  the  aid  of  a  court  of  chancery,  on  the  ground  that  the  law 
in  pursuance  of  which  the  tax  was  levied  was  unconstitutional  and 
void ;  the  court  held  that  the  case  did  not  come  within  the  juris- 
diction of  chancery,  the  complainant  having  an  adequate  remedy 
a.t  law.  There  is  but  one  difference,  in  fact,  between  that  case  and 
594]  this :  that  was  the  ^case  of  an  individual  seeking  redress ;  in 
this  instance  it  is  a  corporation.  This,  we  suppose,  makes  no  dif- 
ference in  principle;  where  the  injury  sought  to  be  relieved  against 
is  the  same,  it  matters  not  whether  the  aid  of  the  court  is  invoked  by 
an  individual  or  by  a  corporation.  It  is  said,  however,  that  a 
court  of  chancery  will  lend  its  aid  where  a  statutory  or  corporate 
right  is  about  to  bo  invaded ;  and  it  appears  to  be  thought,  that  in 
favor  of  such  rights  an  exception  to  the  general  rule  has  been  made 
that  will  apply  to  this  case. 

Now,  if  the  collection  of  this  tax  is  unlawful  and  would  amount 
to  a  trespass,  it  would  be  a  violation  of  the  rights  of  the  corpora- 
tion, as  every  trespass  is  a  violation  of  right,  whether  attempted 
under  color  of  law  or  not;  it  would,  however,  be  merely  an  attack 
on  its  property  without  attempting  to  destroy  or  meddle  with  the 
exercise  of  the  franchise  of  the  bank,  so  far  as  the  exercise  of  its 
powers  is  concerned.  It  is  not  an  attempt  to  prevent  the  bank  from 
doing  business  according  to  the  provisions  of  its  charter,  and 
receiving  the  emoluments  arising  from  such  business. 

We  have  been  referred  to  the  case  of  Osborn  v.  The  Bank  of  the 
United  States,  9  Wheat  738,  by  counsel  for  complainant,  as  in 
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point  in  this  case.  In  that  case  the  supreme  court  of  the  United 
States  sustained  the  chancery  jurisdiction,  on  the  ground  that  the 
act  sought  to  be  enjoined,  if  pei^ormed,  would  effect  a  total  destruc- 
tion of  the  franchise  of  the  bank,  so  far  as  Ohio  was  concerned. 

The  court  say:  "The  legislature  had  passed  a  law  for  the 
avowed  purpose  of  expelling  the  bank  from  the  state,  and  had 
made  it  the  duty  of  the  auditor  to  execute  it  as  a  ministerial 
oflScer.  He  had  declared  that  he  would  perform  this  duty.  The 
law,  if  executed,  would  unquestionably  effect  its  object,  and  would 
deprive  the  bank  of  its  chartered  privileges,  so  far  as  they  were 
to  be  exercised  in  that  state.  It  must  expel  the  bank  from  the  state ; 
and  this,  we  think,  a  conclusion  which  the  court  might  rightfully 
draw  from  the  law  itself."  The  court  further  say :  "  The  application 
to  the  court  was  to  interpose  its  writ  of  injunction  to  protectthe  bank, 
not  ^from  the  casual  trespass  of  an  individual  who  might  not  [59$ 
perform  the  act  he  threatened,  but  from  the  total  destruction  of  its 
franchise,  of  its  chartered  privileges  so  far  as  respected  Ohio.'* 

And  on  this  finding  that  the  act  about  to  perpetrated  would  de- 
troy  the  franchise  of  the  bank,  the  court  based  its  decision.  The 
amount  of  the  tax  was  $100,000,  which  they  find  was  intended  to 
drive  the  bank  out  of  the  state,  and  must,  if  not  prevented  from 
being  carried  into  effect,  produce  that  result.  It  can  not  be  con- 
tended that  any  such  state  of  fact  exists  in  this  instance.  The  law 
under  which  the  tax  is  levied  requires  that  the  property  of  the 
bank  should  be  taxed,  as  the  property  of  individuals  is  taxed — noth- 
ing destructive  or  oppressive  in  its  character. 

The  cases  to  which  we  have  been  referred  by  the  counsel  in  argu- 
ment to  sustain  the  chancery  jurisdiction,  all,  as  we  think,  differ 
materially  in  principle  from  the  present.  One  of  these  cases,  that 
of  the  Croton  Turnpike  Company  r.  Eyder  et  al.,  1  Johns.  610,  will 
illustrate  the  distinction.  In  that  instance  the  defendants  had 
erected  a  shunpike,  by  which  the  travel  was  enabled  .to  pass  around 
the  toll  gate  of  the  corporation,  thus  depriving  it  of  its  business, 
and  this  was  the  whole  ground  of  complaint.  There  was  no  forci- 
ble injury  to  the  property  of  the  company  apprehended ;  no  money 
or  other  property  to  which  it  could  lay  claim  was  to  be  taken  pos- 
session of  or  appropriated ;  the  injury,  from  its  very  nature,  was 
impossible  of  computation,  and,  without  the  aid  of  a  court  of  chan- 
cery, redress  could  only  be  sought  by  vexatious  litigation — there 
was  no  adequate  remedy  at  law.    The  court,  in  laying  down  the 
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principle,  say :  ^<  The  equity  jurisdiction  in  sach  a  ease  is  extremely 
benign  and  salutary.  Without  it,  the  party  would  be  exposed  to 
constant  and  ruinous  litigation,  as  well  as  to  have  his  rights  exoes- 
sivoly  impaired  by  frauds  and  evasion." 

The  case  of  Livingston  &  Fulton  v.  Yaningen  et  al.,  9  Johns. 
507,  on  the  authority  of  which  The  Groton  Turnpike  Company  v, 
596]  Eyder  was  decided,  was  one  in  all  respects  Similar.  The 
complainants  bad  a  monopoly  in  the  steam  navigation  of  the  Hud- 
son river,  the  defendants  had  put  steamboats  on  the  river,  that  were 
depriving  them  of  the  business  and  emoluments  intended  to  be  se- 
cured by  the  statutory  privilege,  rendering  it  of  no  effect ;  and  the 
injury,  as  in  the  other  instance,  would  have  been  impossible  of  defi- 
nite calculation. 

We  think  no  distinction  exists  in  reason  between  an  injury  done 
to  property  in  the  hands  of  a  natural  person,  and  the  same  or  a 
similar  injury  done  to  property  belonging  to  an  artificial  person. 
It  is  only  on  the  ground  that  an  adequate  and  complete  remedy  can 
not  be  had  at  law,  that  a  court  of  chancery  is  warranted  in  inter- 
fering in  either  case.  If  a  statutory  right  is  invaded,  so  that  a 
body  corporate  is  likely  to  lose  such  right,  or  be  prevented  from  the 
exercise  of  it,  chancery  will  interfere.  If  irreparable  mischief  is 
about  to  be  done  to  the  rights  of  an  individual,  it  will  also  interfere; 
but  where  it  is  a  simple  trespass  to  personal  property,  as  in  the 
present  instance,  it  is  not  warranted  in  interfering,  let  the  prop- 
erty belong  to  whom  it  may.  Even  for  infringements  of  patents 
for  invention  and  copyrights  chancery  only  claims  jurisdiction  on 
the  ground  that,  in  such  cases,  it  is  necessary  to  prevent  multi- 
plicity of  suits  and  vexatious  litigation. 

It  has  been  contended,  however,  in  argument,  that  if  the  bank  ia 
required  to  pay  this  tax,  it  will  diminish  its  capacity  to  do  business, 
and,  in  that  way,  deprive  it  to  that  extent  of  the  benefit  of  ita 
franchise.  This  consequence  we  think  too  remote  to  call  forth  the 
exercise  of  the  extraordinary  powers  of  a  court  of  chancery.  It 
no  more  diminishes  the  capacity  of  the  bank  to  do  business,  than 
it  would  the  capacity  of  a  natural  person  to  carry  on  and  enjoy  his 
business;  and  when  the  law  has  afforded  its  redress,  by  an  actioa 
of  trespass,  ia  legal  contemplation,  the  capacity  of  the  bank  is  re- 
stored. 

Believing  that  there  is  no  state  of  &ct  presented  which  author- 
iflce  the  action  of  a  court  of  chancery,  the  bill  must  be  dismissed. 
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^This  disposes  of  the  case ;  but  there  were  some  questions  [597 
raised  in  argument  which  were  supposed  to  be  involved  in  the  con- 
troversy, that  I  can  not  leave  without  a  few  remarks.  It  is  con- 
tended that  this  bank,  under  the  60th  section  of  the  law  of  1845, 
under  which  it  claims  to  exist,  is  exempted  from  taxation,  except 
as  therein  provided.    That  section  reads  thus: 

"Each  company  organized  under  this  act,  or  accepting  thereof 
and  complying  with  its  provisions,  shall,  semi-annually,  on  the  days 
designated  in  the  fifty-ninth  section  for  declaring  dividends,  set  off 
to  the  state  six  per  centum  on  the  profits,  deducting  therefrom  the 
expenses  and  ascertained  losses  of  the  company  for  the  six  months* 
next  preceding ;  which  sum  or  amount  so  set  off  shall  be  in  lieu  of 
all  taxes  to  which  such  company  or  the  stockholders  thereof,  on  ac- 
count of  stock  owned  therein,  would  otherwise  be  liable." 

Kow,  it  is  said  that  this  provision,  being  contained  in  a  charter, 
amounts  to  a  contract  on  the  part  of  the  legislature,  that  no  greater 
tax  than  therein  enumerated  should  ever  be  levied  on  the  bank, 
and  that  the  attempt  of  the  legislature  to  pass  a  law  to  tax  the 
property  of  the  bank  as  the  other  property  of  the  state  is  taxed,, 
comes  within  the  prohibition  of  the  10th  section  of  the  Ist  article 
of  the  Constitution  of  the  CFnited  States,  preventing  the  states 
from  passing  any  law  impairing  the  obligation  of  contracts.  I& 
this  charter,  then,  a  contract  on  the  part  of  the  legislature,  or  is  it 
a  law?  The  legislative  power  of  the  state  is  vested  in  the  general 
assembly.  This  body  is  elected  by  the  people,  whose  representa- 
tives they  are  j  their  business  is  to  pass  laws,  prescribe  rules  of  ac- 
tion ;  their  powers  are  limited  to  the  passage  of  laws,  and  to  the 
fixing  of  rules  necessary  for  their  government  in  the  performance 
of  their  legislative  duties,  except  in  those  cases  where,  by  express 
provision,  duties  other  than  legislative  are  conferred.  The  general 
assembly  have  not  general  powers  over  the  interests  of  community, 
either  individually  oi:  collectively,  except  in  the  exercise  of  legis- 
lative powers.  They  have  no  right  to  create  ♦institutions  [69^ 
and  fix  rules  for  their  government,  except  as  legislators.  They  are 
clothed  for  the  time  being  with  the  sovereignty  of  the  state,  to  be 
exercised  by  them  without  any  power  to  barter  or  sell  it.  They 
can  not  abridge  the  legislative  power  of  the  state  so  that  their 
successors  will  not  possess  the  same  powers  that  they  possessed. 
The  legislative  power  to  repeal  a  law  is  co-extensive  with  the  power 
to  enact  it.  If  the  legislature  were  to  attempt  to  abridge  the  rights 
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of  a  future  legislature  to  repeal  or  modify  their  acts,  such  attempted 
restriction  would  be  void. 

If  they  attempted  to  restrict  future  legislation  under  the  name  of 
contract  it  would  be  equally  void ;  it  would  be  a  bartering  away 
the  sovereignty  of  the  state.  But  no  legislature  has  ever  attempted 
to  contra-distinguish  their  proceedings  in  the  passage  of  acts  of 
incorporation  from  the  passage  of  other  laws.  They  all  commence 
in  the  form  of  a  law — "  Be  it  enacted,  etc." — ^all  the  forms  of  legis- 
lation are  observed  in  their  passage  through  the  two  houses;  they 
are  all  evidenced  as  laws — called  laws — ^published  in  the  code  of 
laws  without  any  distinction  from  other  laws.  In  short,  treated 
by  all  parties,  interested  and  disinterested,  as  laws.  If  laws,  then 
they  must  be  subject  to  repeal  or  alteration,  else  the  legislative 
sovereignty  could  be  exhausted,  destroyed  by  the  legislature  ]  the 
people  could  still  elect  their  representatives,  but  their  powers  of 
legislation  would  depend  on  what  their  predecessors  had  done. 

Does  a  charter  contain  the  requisites  of  a  valid  contract?  One 
requisite  is  that  mutuality  must  exist ;  both  parties  must  be  bound 
to  performance,  or  neither  is  bound.  Are  the  corporators  bound 
in  an  ordinary  charter  to  do  anything?  They  are  not  bound  to 
do  anything.  They  need  not  commence  acting  at  all ;  and,  having 
commenced,  they  may  at  any  time  cease  to  act.  It  is  true  that^ 
whilst  acting,  they  are  bound  to  act  in  accordance  with  the  terms 
of  the  luw  creating  the  corporation,  just  as  all  other  parties  are 
bound  to  an  observance  of  the  laws  in  their  actions  in  whatever 
^99]  capacity  ]  but  they  are  at  no  time  bound  to  continue  to  *do 
any  thing.  What  recovery  could  be  had  by  the  other  party  (the 
state)  for  their  failure  to  continue  the  business  provided  for  in  the 
oharter?  What  would  be  the  form  of  the  action  ?  What  would  bo 
the  measure  of  damages  ?  And  how  should  they  be  assessed  ?  In 
order  to  make  a  binding  contract,  there  must  be  a  good  or  a  valu- 
able consideration.  According  to  our  law,  all  contracts  can  be 
avoided  in  whatever  form  they  may  exist  for  the  want  of  this  reqai- 
«ite.  Yet  whoever  thought  of  avoiding  a  charter  on  the  ground  that 
the  contract  under  which  it  existed  was  void  for  want  of  considera- 
tion? Although  in  many  instances  it  would  be  the  easiest  possible 
thing  to  prove  that  no  consideration  either  good  or  valuable  existed 
on  the  part  of  the  corporation.  Whoever  thought  of  impeaching  a 
oharter  on  the  ground  of  misrepresentation  on  the  part  of  the  cor- 
porators in  obtaining  it)  although  such  state  of  fact  has  frequently 
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been  said  to  exist?  Who,  of  the  thoosands  of  persons  that  have  ap» 
proached  the  legislature  of  the  state  for  the  purpose  of  obtaining 
charters,  has  thought  or  felt  that  he  was  striking  a  bargain  with 
the  legislature,  by  which  the  legislature  was  to  agree  that  the  sov- 
-ereignty  of  government  over  a  subject,  by  both  parties  adhiitted  to 
be  within  its  control,  should  be  suspended  ?  What  citizen  ever  had 
the  boldness  to  express  himself  so  corruptly,  so  treasonably,  in  a 
manner  so  degrading  to  the  dignity  of  his  state?  Yet  this  would 
be  only  proper  language  for  him  to  use,  if  the  doctrine  that  a 
charter  is  a  contract  over  which  the  legislature  ceased  to  have  con- 
trol was  true.  What  general  assembly  or  what  compiler  ever  thought 
of  dividing  the  published  legislative  proceedings,  so  as  to  discrim- 
inate between  the  bargains  or  contracte,  and  the  ordinary  laws? 
Tet,  if  that  distinction  exists,  there  would  be  great  value  and  pro- 
priety in  making  the  discrimination.  Although  the  doctrine  has 
been  some  time  in  vogue,  and  has  been  pressed  with  all  the  perse- 
verance that  selfishness  and  .avarice  could  dictate ;  yet  we  think 
that  a  large  part  of  the  published  proceedings  of  a  legislative  body, 
headed  bargains  or  contracts,  would  strike  the  mind  of  the  true 
man  as  startling.  *And  although  it  has  been  so  declared  by  [600 
high  authority,  neither  the  natural  or  legal  mind  has  ever  been  able 
to  realize  the  idea  that  a  charter  is  a  contract. 

It  is  a  law  of  the  legislature,  and  nothing  else.  But  supposing 
that  the  legislature  considered  it  as  a  contract,  and  that  it  was  so 
regarded  by  the  corporators,  and  that  the  legislature  did  agree  that 
the  charter  created  should  not  be  under  the  future  control  of  the 
legislature.  The  contract,  so  far  as  it  restricted  future  legislative 
control,  must  be  void  for  the  reason  above  stated.  The  legislature 
can  not  dispose  by  contract  of  any  part  of  the  sovereignty  of  the 
state ;  they  can  not  contract  away  any  branch  or  subject  of  legis- 
lation. If  the  legislature  make  a  contract,  it  is  not  in  their  own 
right,  it  is  as  the  agents  or  representatives  of  the  people.  If  an 
agent  transcends  the  power  conferred  on  him,  any  contract  which 
he  may  make  will  not  be  binding  on  his  principal,  so  far  as  it  is 
made  without  authority.  Take  the  charter  under  consideration  as 
an  illustration  of  the  effect  of  one  legislature  attempting  to  control 
the  action  of  a  subsequent  one  by  bartering  away  some  subject 
of  legislation.  Now  it  is  said  that  the  general  power  of  taxation 
over  the  property  of  this  bank  is  gone,  that  a  law  taxing  the  prop- 
erty of  this  bank  as  the  property  of  other  persons  is  void,  because 
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it  is  said  that  a  previoas  legislature  has  contracted  that  the  bank 
should  not  be  taxed  in  this  way,  but  should  only  be  taxed  by  a  per 
centum  on  its  profits.  The  power  of  taxation  is  one  of  the  sov- 
ereign powers  of  the  state,  it  can  only  be  exercised  through  the 
legislature,  it  is  a  power  that  has  constantly  to  be  resorted  to,  can 
never  be  dispensed  with,  it  is  inseparable  from  government,  with- 
out which,  government  must  cease  to  exist.  It  must  be  propor- 
tioned to  the  wants  of  the  state,  and  must  be  made  commensurate 
with  those  wants.  From  its  very  nature  it  must  be  constantly  vary- 
ing in  its  objects  and  in  its  amounts.  Kow  no  person  will  doubt 
but  that  the  legislature  originally  had  the  power  to  tax  all  the  prop- 
erty of  citizens  within  the  state,  and  to  make  that  tax  equal  on  all 
601]  without  respect  to  persons ;  they  had  also  the  same  power  *over 
the  property  of  corporations  within  the  state,  all  the  property 
owned  in  the  state,  no  matter  by  whom,  being  subject  to  this  power. 
By  the  law  of  1851,  the  state  has  attempted  to  exercise  this  orig- 
inal power  by  taxing  the  property  of  this  bank  as  other  property 
is  taxed,  and  this  is  considered  a  grievance,  because  it  is  said  that 
the  legislature  of  1845  had  contracted  that  the  property  of  the  bank 
should  not  be  thus  taxed.  If  this  be  true,  then  the  legislature  of 
1845  have  bargained  away  a  portion  of  the  sovereignty  of  the 
state,  have  sold  out  a  part  of  the  taxing  power.  The  legislature  of 
the  state  has  no  longer  the  capacity  of  doing  right,  doing  equal 
justice,  requiring  the  taxes  to  be  equal ;  one  very  important  prero- 
gative of  legislation  is  gone.  Had  the  legislature  of  1845  any  right 
to  make  such  a  bargain  ?  If  they  had  attempted  it,  would  it  not 
have  been  treason  ?  treason  of  the  blackest  kind  ?  Could  any  citi- 
zen of  this  country,  who  has  the  heart  or  spirit  of  a  freeman,  con- 
template such  an  idea  without  a  shudder  ?  Because  if  the  legisla- 
ture can  bargain  away  the  taxing  power  of  the  state  in  one  instance 
they  can  in  another;  if  they  can  bargain  it  away  to  companies  they 
can  to  individuals ;  if  they  can  sell  out  the  sovereignty  of  the  state 
in  part  they  can  in  whole,  and  thus  bring  thegovernment  to  an  end^ 
In  1851  the  people  of  this  state  formed  a  new  constitution;  one 
of  its  provisions  requires  that  the  property  of  the  state  shall  be 
equally  taxed,  as  well  that  which  belongs  to  corporations,  such  aa 
this,  as  the  property  of  individuals.  That  the  people  of  this  state 
once  could  have  formed  such  a  constitution  and  carried  it  into 
effect,  no  one  will  doubt.  But  if  the  doctrine  here  contended  for 
be  true,  the  people  of  this  state  can  not  cany  their  constitution 
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into  effect ;  the  sovereignty  of  the  state  has  been  in  fact  disposed  of^ 
^old  out 

It  is  said,  however,  that  the  authority  of  the  legislature  over  the  '  j 
taxing  power  may  be  disposed  of  for  a  limited  time.  It  can  no 
more  be  disposed  of  for  a  limited  time  than  it  can  be  parted  with 
forever;  being  one  of  the  inherent  sovereign  powers  of  the  state,  it 
is  in  noway  the  subject  of  barter  or  *sale.  Nor  would  it  [603 
matter  what  bonus  might  be  paid  by  a  party  obtaining  such  a  con- 
tract; the  sovereignty  of  the  state  can  not  be  computed  in  dollars 
.and  cents ;  it  is  above  price.  The  sovereignty  of  government  is  an 
object  held  dear  by  all  people ;  it  should  be  especially  so  by  a  free 
pepple  in  whom  it  is  vested.  In  the  history  of  the  world  we  have 
many  instances  of  humanity  exhibiting  itself  in  a  truly  sublime 
4ittitude  in  defense  of  its  sovereignty ;  few  nations  have  been  so 
degraded  that  they  would  give  up  this  inestimable  boon  without  a 
struggle ;  very  few  have  been  willing  to  bargain  it  away ;  and  it  is 
truly  humiliating  that  any  portion  of  the  people  of  this  country 
should  feel  that  the  sovereignty  of  a  state  was  the  proper  subject 
of  barter  and  sale. 

Could  the  framers  of  the  constitution  of  the  United  States  have 
ever  meant  to  include  under  the  term  contracts,  these  legislative 
enactments?  By  the  term  contract  we  suppose  they  meant  what 
at  that  time  the  term  was  understood  to  express.  It  was  long  after 
the  formation  of  that  instrument  before  such  enactments  were  sup- 
posed to  be  contracts.  No  legal  writer  had  treated  of  them  as  con- 
tracts, nor  had  they  in  any  way  been  spoken  of  as  such  ;  the  de- 
cisions, which  first  declared  so,  gave  to  the  world  a  new  term,  as 
well  as  a  new  idea,  for  the  thing.  No  extraordinary  latitude  should 
be  given  to  the  use  of  this  provision  in  the  constitution  of  the 
United  States ;  no  general  power  is  given  to  the  general  govern- 
ment over  the  affairs  of  the  states;  the  general  government  was  not 
made  the  supervisor  of  the  state  governments  to  determine  when 
they  were  acting  in  good  faith  within  the  sphere  of  state  sover- 
eignty ;  the  determination  of  this  question  was  thought  to  be  better 
left  with  the  states  themselves,  and  was  so  left.  It  is  sometimes 
urged  that  it  would  be  a  very  dangerous  power  for  the  legislature 
to  exercise,  in  any  way  to  assume  control  over  chartered  institu- 
tions. This  idea  appears  to  me  to  be  entirely  visionary.  Govern- 
ment by  virtue  of  its  sovereignty  claims  the  right  to  take  any  citi- 
zen's property  firom  him  when  it  is  needed  for  public  uses ;  although 

517 


I    p. 


Digitized  by  VriOO^lC 


K^' 
C^.'. 


603,  604 


SUPBBMB  COURT  OF  OHIO. 


Knoap  V.  The  Piqaa  Bank. 


603]  he  may  have  paid  his  money  to  the  government  *it8elf  and 
received  a  deed  gaarantying  it  to  him  and  his  heirs  forever,  by  a 
contract  of  the  most  solemn  kind,  yet  such  contract  is  made  sab- 
servient  to  the  sovereignty  of  government ;  and  why  a  person  who 
receives  a  charter  conferring  on  him  some  right,  which  he  was  not 
entitled  to  as  a  citizen — a  privilege  not  enjoyed  by  his  fellow-citi- 
zens generally — should  hold  it  beyond  the  control  of  government, 
or  why  government  should  regard  it  as  more  sacred  than  the  natural 
and  common  rights  of  the  citizen,  I  can  not  see. 

Believing,  as  I  do,  this  doctrine — that  a  charter  is  a  contract 
within  the  meaning  of  the  constitution  of  the  United  States,  that 
therefore  the  legislature  ceases  to  have  control  over  it,  and  that  in 
this  way  the  taxing  powers  and  other  powers  of  legislation  may  be 
Buiirendered  for  the  benefit  of  corporations — to  be  subversive  of  the 
rights  of  the  people,  at  war  with  the  principles  of  our  government, 
and  fraught  with  mischief  incalculable,  I  feel  impelled,  as  a  lover 
of  the  free  institutions  of  my  country,  and  its  principles  of  equal- 
ity, on  all  proper  occasions,  to  enter  my  protest  against  it.  The 
bill  will  be  dismissed. 

Bill  dismissed. 

Thueman,  J.,  did  not  sit  in  this  cast. 


■^ 


Jacob  Knottp,  Treasurer  of   Miami   Countt   v.  The   Piqua 
Branch  of  the  State  Bank  of  Ohio. 

Where  a  statutory  remedy  for  a  right  created  by  that  statute  is  repealed,  but 

the  repealing  statute  provides  a  substantially  similar  remedy,  the  right  may 

be  prosecuted  under  the  repealing  statute. 
An  appeal  may  be  taken  from  the  common  pleas  to  the  district  court  under  the 

**Act  to  regulate  appeals  to  the  district  court,"  from  any  Anal  judgment  or 

decree  rendered  in  a  civil  cause,  in  which  the  court  of  common  pleas  had 

original  jurisdiction,  whether  the  action  is  given  by  statute  or  existed  at 

common  law. 
604]  *A  tax  regularly  assessed,  under  the  act  of  March  21, 1851,  "to  tax  hanH 

and  bank  and  other  stocks  the  same  as  other  property,''  is  not  remitted  by 

the  repealing  clause  of  the  act  of  April  18, 1852. 
The  legislature  will  not  be  considered  as  having  undertaken  to  surrender 

the  taxing  power  of  the  state  in  the  absonoe  of  express  words  to  thai 

effect. 
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The  act  of  March  21,  1851,  impairs  no  right  of  any  banking  company  or 

ganized  under  the  act  of  February  24, 1845,  and  is  a  valid  and  constitutional 

law. 
Obiter, — That  every  organization  clothed  with  authority  to  make  currency  is  a 

public  institution,  performing  a  publio  function,  exercising  public  power,. 

and  always  subject  to  public  control. 

Beserved  in  Miami  couDty. 

The  Piqua  Braoch  of  the  State  Bank  of  Ohio,  having  refused 
to  pay  the  taxes  assessed  against  it,  under  the  act  of  March  21, 
1851,  "  to  tax  banks  and  bank  and  other  stocks  the  same  as  other 
property  is  now  taxable  by  the  laws  of  this  state"  (49  Ohio  L.  56), 
the  plaintiff,  the  treasurer  of  Miami  county,  being  unable  to  collect 
the  same,  made  application  for  a  rule  against  the  bank  to  show  cause 
why  it  should  not  pay  said  taxes. 

The  act  of  March  21,  1851,  required  the  taxes  assessed  under  it 
"  to  be  collected  and  pAid  over  in  the  same  manner  that  taxes  on 
other  personal  property  are  required  by  law  to  be  collected  and 
paid  over." 

The  act  providing  the  remedy  in  such  cases  at  the  time  the  taxes 
became  payable  and  delinquent,  is  as  follows :  "  If  the  county 
treasurer  shall  be  unable  to  collect  the  taxes  which  have  been  or 
hereafter  shall  be  assessed  upon  any  person  or  on  any  executor,  ad- 
ministrator, guardian,  receiver,  accounting  officer,  agent  or  factor, 
such  treasurer  shall  apply  to  the  court  of  common  pleas  in  his 
county,  and  the  court  shall  cause  a  notice  to  be  served  upon  such 
person,  executor,  administrator,  guardian,  receiver,  accounting  of- 
ficer, agent  or  factor,  requiring  him  forthwith  to  show  cause  why 
he  should  not  pay  such  taxes ;  and  if  he  shall  fail  to  show  a  suffi- 
cient cause,  a  rule  shall  be  entered  against  him  for  the  payment  of 
such  taxes  and  the  cost  of  such  proceeding,  *which  rule  shall  [60& 
have  the  same  force  and  effect  as  a  judgment  at  law,  and  be  enforced 
by  attachment  or  execution,  or  such  process  as  may  be  directed  by 
the  court."    49  Ohio  L.  75,  sec.  44. 

The  act  of  13th  April,  1852,  under  which  the  proceeding  was 
commenced,  and  which,  it  is  claimed,  repealed  the  preceding  acts, 
contains  the  following  provision  : 

"  If  the  county  treasurer  shall  be  unable  to  collect,  by  distress  or 
otherwise,  the  taxes  which  have  been, 'or  hereafter  shall  be  assessed 
upon  any  person  or  corporation,  or  on  any  executor,  administrator, 
guardian,  receiver,  accounting  officer,  agent  or  factor,  such  treas- 
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xlefendant  to  dismiss  the  appeal ;  iD  support  of  which  motion  it  is 
-claimed : 

1.  That  the  law  authorizing  the  remedy  here  resorted  to  is  re- 
pealed. 

2.  That  the  act  giving  this  remedy  made  no  provision  for  an.ap- 
peal  from  the  court  of  common  pleas. 

In  Lessee  of  Mitchell  v.  Eyster,  7  Ohio,  257,  the  court  say : 
"  Where  there  is  no  express  indication  of  legislative  intention,  it  is 
not  to  be  assumed  that  it  was  intended  by  any  new  enactment  to 
.Arrest  the  regular  prosecution  of  process,  essentially  remedial,  and 
take  away  the  right  acquired  under  it.  Possibly  it  is  competent 
for  the  legislative  power  to  do  this  ;  but  it  is  only  to  be  imputed  to. 
them  when  the  language  they  have  employed  admits  of  no  other 
interpretation.''  And  in  the  case  of  Henry  Bebolt,  Treasurer,  etc. 
V.  The  Ohio  Life  Ins.  &  Tr.  Co.  decided  at  the  present  term  of  this 
court,  the  rule  laid  down  in  Mitchell  r.  Bystor  is  *expre8sly  [607 
recognized  and  approved.  It  may  be  considered  as  settled  that 
where  a  statutory  remedy  for  a  right  created  by  that  statute  is  re- 
pealed, but  the  repealing  statute  provides  a  substantially  similar 
remedy,  the  right  may  be  prosecuted  under  the  repealing  statute. 
And  this  disposes  of  the  first  objection  to  the  proceeding. 

2.  As  to  the  right  of  appeal.  It  is  true  that  the  act  giving  this 
remedy  makes  no  provision  for  appeal  from  the  court  of  common 
-pleas ;  but  it  will  be  observed  that  this  appeal  was  perfected  after 
the  passage  of  the  act  of  March  23,  1852,  <^  regulating  appeals  to 
the  district  court/'  which  fully  provides  for  an  appeal  to  the  dis- 
trict court  from  a  final  judgment  or  decree  of  the  court  of  common 
pleas  in  any  civil  cause  of  which  it  had  original  jurisdiction.  If,  then, 
this  be  a  civil  cause,  of  which  the  court  of  common  pleas  had  original 
jurisdiction,  and  in  which  the  final  judgment  of  said  court  has 
been  rendered,  the  right  of  appeal  upon  compliance  with  the  terms 
of  the  statute  is  complete.  And  this  is  so  as  to  all  civil  causes, 
whether  the  action  is  given  by  statute  or  existed  at  common  law. 

This  brings  us  to  consider  the  important  question  made  in  the 
-case,  whether  a  banking  company,  organized  under  the  act  of  Feb- 
ruary 24, 1845,  '*to  incorporate. the  State  Bank  of  Ohio  and  other 
banking  companies,"  is  exempted  from  any  other  mode  or  rate  of 
taxation  than  that  provided  for  in  said  act  ?  The  unanimous  opin- 
ion of  this  court  upon  the  same  question  has  been  fully  expressed 
by  my  brethren,  at  the  present  term,  in  the  cases  of  The  Mecnanics' 
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and  Traders'  Branch  of  the  State  Bank  of  Ohio,  and  the  Ohio  Life^ 
Ids.  &  Tr.  Co.,  in  which  it  was  held  that  the  60th  section  of  the  act 
of  Febmary  24,  1845,  contains  no  pledge,  on  the  part  of  the  state^ 
not  to  alter  or  change  the  mode  or  amonnt  of  taxation  therein 
specified ;  bnt  that  the  taxing  power  of  the  legislature  over  the 
property  of  companies  formed  under  that  act  is  the  same  as  over 
the  property  of  individuals ;  and  that  the  act  of  1851  does  not  im- 
pair  any  right  secured  to  them  by  the  act  of  1845. 
608]  *It  is  wholly  unnecessary  for  me  to  indulge  in  any  repeti- 
tion of,  or  enlargement  upon,  the  views  of  the  court  as  expressed 
in  the  cases  referred  to ;  and,  in  the  decision  of  this  cause,  I  shall 
content  myself  by  adopting,  as  I  do  very  fully,  both  the  conclusions 
arrived  at,  and  the  reasons  by  which  they  were  maintained. 

But,  notwithstanding  the  points  thus  decided,  receiving  the  ap- 
probation of  the  whole  court,  are  sufficient  to  dispose  of  this  con- 
troversy, I  will  not  forego  the  opportunity  presented  upon  a 
question  involving  the  theory  of  our  institutions,  and  the  existence 
of  free  government  itself,  of  declaring,  upon  my  own  responsibil- 
ity, what  I  conceive  to  be  due  to  truth  and  correct  principle,  that 
an  incorporation  for  banking  purposes  is  not  a  contract,  vesting  & 
private  right  in  the  persons  designated  for  the  accomplishment  of 
those  purposes  to  carry  on  the  business  of  banking  independently- 
of  the  sovereignty  by  which  they  are  appointed.  And,  instead  of 
being  restrained  by  prevalent  opinions  of  an  opposite  character,  I 
feel  it  the  more  due  to  myself  and  to  my  position  so  to  declare ; 
because  an  ill-considered  and  insupportable  dictum  of  one  of  the^ 
judges  of  the  supreme  court  of  the  United  States,  in  the  Dartmouth 
College  case,  having  been  eagerly  seized  by  the  cupidity  of  the 
age,  and  tolerated  by  the  indifference  of  the  disinterested  portion 
of  the  legal  profession,  is  now  urged  upon  us  as  settled  law,  not- 
withstanding its  conflict  with  every  idea  of  popular  sovereignty,  it& 
disregard  of  the  purposes  and  objects  for  which  a  banking  institu- 
tion 18  created,  its  hostility  to  the  legal  definition  of  a  contract,  and 
its  utter  want  of  support  in  reason  or  authority.  For  it  must  be 
remembered  that,  for  the  first  time  in  the  history  of  mankind,  the 
dictum  was  announced  by  a  single  judge  in  the  year  1819,  in  a  case 
involving  no  such  question,  that  a  bank  charter  was  a  private  con- 
tract. And,  although  in  some  of  the  subsequent  reported  casesr 
some  of  the  judges  of  that  court  have  manifested  an  inclination  U> 
adopt  that  doctrine,  yet  no  court  has  in  fact  so.  decided ;  and  it 
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iQQBt  remain  for  some  jadicial  decision,  as  yet  nnborn,  to  establish, 
that  when  *a  state  or  government,  in  the  exercise  of  one  of  its  [609^ 
sovereign  functions  and  duties,  to  regulate  the  currency,  appoints 
an  agency,  corporate  or  natural,  to  aid  in  the  discharge  of  that 
duty,  a  private  contract  is  thereby  created  with  such  agent,  by 
which  so  much  of  the  public  sovereignty  is  parted  with,  and  the 
agent  acquires  the  irrevocable  right  to  discharge  that  function, 
independently  of  the  control  and  regulation  of  the  power  creat* 
ing  it. 

To  such  a  doctrine,  I  not  only  interpose  my  unqualified  dissent, 
but  maintain  that  a  banking  institution  is  a  public  institution,  ap* 
pointed  for  public  purposes — never  legitimately  created  for  private  ^^i^ 
purposes — its  creation  proceeding  solely  upon  the  idea  of  public 
necessity  or  public  convenience,  and  that,  being  appointed  by  the 
public,  solely  for  public  uses,  all  its  operations  are  subject  to  the 
control  of  that  public,  who  may,  from  time  to  time,  as  the  public 
good  may  require,  enlarge,  restrain,  limit,  modify  its  powers  and 
duties,  and,  at  pleasure,  dispense  with  its  benefits.  The  agency, 
during  its  continuance,  is  equally  independent  within  its  sphere, 
and  upon  a  modification  of  its  terms  unsuited  to  its  pleasure,  the 
agency  itself  may  be  renounced  and  surrendered.    So  the  rights  of  ^'^A 

the  agent  to  the  profits  and  emoluments  of  the  agency,  as  they  may^ 
from  time  to  time,  be  prescribed,  will  be  sacredly  regarded  and  en- 
forced by  the  courts  of  justice;  but,  like  every  other  agency,  it  is 
revocable  at  the  will  of  the  principal. 

In  Phillips  V.  Bury,  2  Term,  362,  Lord  Holt  drew  a  distinction 
between  such  corporations  aggregate  as  are  for  public  government, 
and  such  as  are  for  private  charity.  The  former,  he  said,  *^  being 
for  public  advantage,  are  to  be  governed  according  to  the  laws  of  s>^ 

the  land,"  but  the  latter,  "  private  and  particular  corporations  of  'f^ 

charity,  are  subject  to  the  private  government  of  those  who  erect  lf| 

them."  ^ 

And  in  the  first  book  of  Blackstone's  Commentaries,  page  476, 
we  have  a  summary  of  the  rights,  capacities,  and  incapacities  of  /4; 

corporations  at  common  law.  The  ^ve  incidents  to  every  corpora- 
tion aggregate  are  thus  defined :  1.  To  have  ^succession.  2.  [610 
To  sue  and  be  sued,  plead  and  be  impleaded,  grant  or  receive  by  a 
corporate  name,  and  to  act  as  natural  persons  may  act.  3.  To  pur- 
chase lands  and  hold  them.  4.  To  have  a  common  seal.  6.  To  M 
make  by-laws  or  private  statutes  for  the  better  government  of  the  "^ 
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corporate  business.  These  five  incidents,  therefore,  make  the  cor- 
poration, and  when  made,  it  is,  like  a  natural  person,  capable  of  ex- 
ercising such  trusts  and  performing  such  duties  as  the  law  maj 
designate. 

Our  constitution  of  November  29,  1802,  provided  for  the  estab- 
lishment of  corporations  aggregate,  and  specified  the  powers,  rights, 
and  capacities  to  which  they  should  be  entitled.  Section  twenty- 
fieventh  of  Article  eighth  is  in  these  words :  *'  That  every  associa- 
tion of  persons,  when  regularly  formed,  within  this  state,  and  having 
given  themselves  a  name,  may  on  application  to  the  legislature,  be 
entitled  to  receive  letters  of  incorporation,  to  enable  them  to  hold 
estates,  real  and  personal,  for  the  support  of  their  schools,  acade- 
mies, colleges,  universities,  and  for  other  purposes." 

I  do  not  propose  now  to  discuss  the  question,  whether  it  is  within 
the  competency  of  the  legislature  to  gratat  any  charter,  in  the  ab- 
sence of  an  express  constitutional  provision  conferring  such  legisla- 
tive power,  nor  am  I  disposed  to  controvert,  that  under  the  section 
of  the  constitution  above  quoted,  some  franchises  may  be  delegated 
to  a  private  corporation,  or  to  an  individual;  but  such  delegations 
were  never  designed  to  confer,  nor  do  they  confer,  any  right  of 
property  in  the  corporation  or  individual ;  they  are  made  from  pub- 
lic considerations  alone,  and  the  corporation  or  individual  becomes 
only  a  trustee  for  the  public  benefit. 

In  McOuUoch  v.  The  State  of  Maryland,  4  Wheat.  421,  it  was 
urged  by  counsel,  that  congress  could  create  no  private  corporation 
without  the  limits  of  the  District  of  Columbia,  because  the  federal 
government  might  thereby  engross  the  powers  of  the  state  govern- 
ments, and  that  therefore  the  act  to  incorporate  the  Bank  of  the 
United  States  was  unconstitutional.  But  the  supreme  court  an- 
^11]  swered,  that  the  bank  *was  a  mere  agency  or  instrument  of 
the  federal  government,  created  for  the  public  convenience,  and  not 
created  for  the  profit  or  advantage  of  the  stockholders.  Mr.  Chief 
Justice  Marshall  said :  *<  The  power  of  creating  a  corporation,  though 
appertaining  to  sovereignty,  is  not,  like  the  power  of  making  war, 
or  levying  taxes,  or  of  regulating  commerce,  a  great  substantive 
and  independent  power  which  can  not  be  implied  as  incidental  to 
other  powers,  or  used  as  a  means  of  executing  them.  It  is  never 
t'ne  end  for  which  other  powers  are  exercised,  but  a  means  by  which 
other  objects  are  accomplished.  No  contributions  are  made  to 
charity  for  the  sake  of  an  incorporation^  but  a  corporation  is  created 
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to  administer  the  charity;  no  seminary  of  learning  is  instituted  in 
order  to  be  incorporated,  but  the  corporate  character  is  conferred 
to  subserve  the  purposes  of  education.  No  city  was  ever  built  with 
the  sole  object  of  being  incorporated,  but  is  incorporated  as  afford- 
ing the  best  means  of  being  well  governed.  The  power  of  creating 
a  corporation  is  never  used  for  its  own  sake,  but  for  the  purpose  of 
effecting  something  else." 

In  Osborne  v.  The  Bank  of  the  U.  S.,  9  Wheat.  738,  the  late 
Charles  Hammond,  of  counsel  for  the  appellants,  argued  thus  :  "  The 
question  whether  the  Bank  of  the  United  States  as  now  constituted 
is  exempt  by  the  constitution  of  the  Union  from  the  taxing  power 
of  the  state,  depends  upon  the  nature  and  character  of  the  institu- 
tion. If  it  stands  upon  the  same  foundation  with  the  mint  and 
the  post  office ;  if  its  business  can  justly  be  assimilated  to  the  pro- 
cess and  proceedings  of  the  federal  courts,  we  admit,  without  hesi- 
tation that  it  is  entitled  to  the  exemption  which  it  claims.  The 
states  can  not  tax  the  offices,  establishments,  and  operations  of  the 
national  government.  It  is  not  the  argument  of  the  opinion  in 
McGuUoch  V.  Maryland,  but  the  premises  upon  which  that  argu- 
ment is  founded,  that  we  ask  the  court  now  to  examine  and  recon- 
sider. Banking  is  in  its  nature  a  private  trade,  and  is  a  busi- 
ness-in  which  individuals  may  at  all  times  engage,  unless  the  muni- 
cipal law  forbid  it.  Where  this  is  not  the  case,  it  is  competent 
for  individuals  to  ^contract  together  and  create  capital  to  be  [613* 
employed  in  lending  money,  and  buying  and  selling  coins,  bullion, 
promissory  notes,  and  bills  of  exchange.  No  law  is  necessary  to 
authorize  a  contract  between  individuals  for  concentrating  capital  to 
be  thus  employed :  nor  does  the  business  itself  depend  upon  any 
special  laws  for  its  creation  or  existence.  An  association  thus 
formed  may  take  to  themselves  a  name,  and  may  establish  rules 
and  regulations  to  govern  them  in  the  transaction  of  their  business, 
and  to  determine  their  relative  rights  and  duties  among  themselves. 
The  general  law  not  only  recognizes  the  obligation  of  this  contract 
between  the  parties ;  it  recognizes  also  the  capacity  of  the  associa- 
tion thus  formed  to  make  contracts  in  the  name  they  have  assumed, 
and  the  rights  of  the  individuals  as  joint  partners,  or  one  party  to 
enforce  their  contracts.  The  whole  is  a  private  concern,  the  capi- 
tal is  private  property ;  the  business  a  private  and  individual  trade, 
the  convenience  and  profit  of  private  men  the  end  and  object. 

<*  Such  is  the  true  character  of  a  bank  constituted  by  individual 
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stockholders.  Its  rights  and  privileges,  its  liabilities  and  disabili- 
ties are  all  the  rights,  privileges,  liabilities,  and  disabilities  of  pri- 
vate persons.  .  .  .  K,  then,  a  banking  association  be  formed, 
the  capital  collected,  the  mode  of  transacting  the  business  be  settled, 
and  the  whole  concern  regulated  and  established  before  any  appli- 
cation be  made  for  a  charter,  it  is  clear  that  the  mere  fact  of  enact- 
ing a  law,  creating  the  association  a  corporation,  coald  not  change 
its  character.  It  was  a  company  of  individuals  conducting  a  pri- 
vate trade  before  it  was  incorporated,  and  it  retained  the  same  char- 
acter afterwards.  The  charter  was  granted  to  give  facility  to  the 
individuals  in  the  management  of  their  private  affairs ;  not  that  ia 
virtue  of  that  charter  they  might  share  in  the  civil  government  of 
the  country." 

Mr.  Chief  Justice  Marshall  did  not  evade  such  an  argument, 
but  met  it  with  this  answer :  "  The  foundation  of  the  argument 
in  favor  of  the  right  of  a  state  to  tax  the  bank,  is  laid  in  the  sap- 
^13]  posed  character  of  the  institution.  The  ^argument  supposes 
the  corporation  to  have  been  originated  for  the  management  of  an 
individual  concern,  to  be  founded  upon  contract  between  individ- 
uals, having  private  trade  and  private  profit  for  its  great  end  and 
principal  object.  If  these  premises  were  true,  the  conclusion  drawn 
from  them  would  be  inevitable.  This  mere  private  corporation, 
engaged  in  its  own  business,  with  its  own  views,  would  certainly 
be  subject  to  the  taxing  power  of  the  state,  as  any  individual  would 
bo ;  and  the  casual  circumstance  of  its  being  employed  by  the  gov- 
-ernment,  in  the  transaction  of  its  fiscal  affairs,  would  no  more  ex- 
empt its  private  business  from  the  operation  of  that  power,  than  it 
would  exempt  the  private  business  of  any  individual  employed  in 
the  same  manner.  But  the  premises  are  not  true.  The  bank  is 
not  considered  as  a  private  corporation,  whose  principal  object  is 
individual  trade  and  individual  profit ;  but  as  a  public  corporation, 
created  for  public  and  national  purposes.  That  the  mere  business 
of  banking  is,  in  its  own  nature,  a  private  business,  and  may  be 
carried  on  by  individuals  or  companies  having  no  political  connec- 
tion with  the  government,  is  admitted ;  but  the  bank  is  not  Bach 
:an  individual  or  company.  It  was  not  created  for  its  own  sake  or 
for  private  purposes.  It  has  never  been  supposed  that  congrees 
could  create  such  a  corporation." 

I  do  not  wish  to  be  understood  that  we  approve  the  conolosion 
•of  McCulloch  V.  The  State  of  Maryland,  nor  that  of  Osborne  v. 
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TFhe  Bank  of  the  XT.  S.,  but  we  can  adopt  the  correct  legal  proposi- 
tions which  were  misapplied  to  those  two  cases.  We  are  certain^ 
therefore,  that  a  corporation  or  an  individaal  to  whom  a  franchise 
is  delegated  does  not  hold  it  as  property,  nor  as  matter  of  private 
advantage.  For  although  profit  may  result  to  the  corporators  or 
the  individaal,  that  is  but  incidental  to  the  purpose  for  which  the 
-franchise  was  delegated. 

Let  US  understand  clearly  what  is  a  francnise.  The  right  to  be  a 
corporation  has  sometimes  been  called  a  franchise,  but  that  is  a 
misapplication  of  terms.  The  right  to  create  a  corporation  assur* 
edly  is  a  franchise ;  so  is  the  right  to  create  ^n  office,  or  to  [614 
coin  money,  or  to  appropriate  private  property,  or,  in  England,  to 
lake  royal  fish,  to  work  mines  of  gold  and  silver,  to  take  waifs, 
wrecks,  estrays,  and  treasure  trove,  to  hold  courts  baron  or  courts 
leet,  to  keep  warrens,  forests,  parks,  and  chases,  and  many  privi- 
leges of  the  like  description.  A  franchise  is  a  right  belonging  to 
the  government,  as  a  sovereign^  yet  committed,  in  trusty  to  some 
officer,  corporation  or  individual.  On  page  279  of  the  third  volume 
of  Cruise's  Digest,  it  is  said  :  "A  franchise  is  a  royal  privilege  or 
branch  of  the  King's  prerogative,  subsisting  on  a  subject  by  a 
grant  from  the  crown."  It  must  needs  be  a  sovereign  power,  or 
isomething  which  no  subject  or  citizen  can,  of  right,  use.  In  Eng- 
land, as  is  well  known,  there  were  certain  fish,  as  whale  or  stur- 
geon, to  which,  when  thrown  ashore  or  caught  near  the  coast,  the 
king  is  entitled.  Mines  of  gold  and  silver,  also,  were  the  king's 
property,  and  part  of  his  revenue.  All  the  game  in  the  kingdom 
belonged  originally  to  him,  as  did  all  waifs,  wrecks,  estrays,  treas- 
ure trove,  deodands,  etc.  None  but  the  king,  at  first,  could  have  a 
forest,  a  chase,  a  warren,  or  a  park.  1  Black.  Com.  chap.  8th ;  3 
Cruise's  Digest,  title  28,  chap.  1.  In  England,  therefore,  all  such 
rights,  when  delegated  to  a  subject,  are  franchises.  But,  in  this 
state,  any  man  may  take  what  kind  of  fish  soever  he  can  catch  in 
the  public  waters,  and  any  man  can  work,  on  his  own  lands,  what 
mines  soever  may  be  there.  Any  man,  too,  may  have  a  forest,  a 
warren,  a  chase,  or  a  park,  if  he  wishes,  upon  his  own  land ;  and 
therefore  we  have  no  such  franchises.  The  powers  enumerated  in 
the  twenty-seventh  section  of  the  eighth  article  of  the  constitution 
of  1802  are  all  of  them  such  as  private  citizens  enjoy  of  right,  and 
therefore  are  not  franchises.  A  statutory  privilege  is  not  neces- 
flarily  a  franchise;  it  may  or  may  not  be,  according  to  the  char- 
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aeter  of  the  privilege.    A  moDopoly  is  not  a  franchise— it  is  9 
thing  disfavored  in  law,  an  abase,  a  public  nuisance. 

It  is  plain  that  many  things  are  the  subjects  of  a  franchise  in- 
England  which  are  not  such  in  this  country.  The  distinction 
615]  *will  appear  by  a  single  example.  Any  citizen  may  construct 
a  railroad  upon  his  own  land,  but  no  citizen  can  construct  a  rail- 
road upon  the  land  of  another,  without  that  other's  consent,  unless- 
authorized  to  do  so  by  law.  The  right  to  construct  a  road  over  the 
lands  of  private  citizens,  without  their  consent,  is  a  sovereign  right ;. 
it  is  the  right,  so  called,  of  eminent  domain.  Whenever  that  right 
is  delegated  to  a  corporation  or  an  individual,  by  an  act  of  the  gen- 
eral assembly,  the  corporation  or  individual  has  &  franchise  of  emi- 
nent domain.  In  England,  also,  a  franchise  may  become  tfie  prop- 
erty of  a  corporation  or  an  individual.  For  the  king  of  England  is- 
himself  a  sovereign ;  from  him,  mediately  or  immediately,  are  de- 
rived all  the  titles  to  land,  goods  or  chattels,  as  well  as  all  private 
or  personal  rights.  4  Inst.  363.  He  can  give  titles  of  nobility  and 
honor,  can  prefer  one  man  to  another,  can  exempt  one  man  or  class- 
of  men  from  the  burdens  of  government.  "  At  the  common  law," 
says  Lord  Coke,  "  the  king,  by  his  prerogative  royal,  might  give 
such  honor,  reputation,  or  placing  to  his  counselors,  and  others,  his 
subjects,  as  should  be  seeming  to  his  wisdom."  4  Inst.  361.  The 
king  of  England  has  such  power  both  over  the  persons  and  prop* 
erty  of  his  subjects,  because  he  is  the  source  of  all  honors,  offices^ 
rights,  titles,  and  privileges.     1  Bla.  Com.  271,  272,  273. 

But,  in  Ohio,  the  general  assembly  can  confer  no  title  of  nobility, 
no  honor,  no  irrevocable  privilege,  which  will  exempt  its  possessor 
from  the  equal  and  uniform  operation  of  our  laws.  It  can  not  even 
confer  an  emolument,  privilege,  or  honor,  in  hereditary  succession.. 
Our  government  is  founded  upon  that  sublime  truth,  acknowledged 
in  both  our  present  and  old  constitutions,  as  well  as  in  the  Declara- 
tion of  Independence,  that  all  men  are  created  free  and  equal,  and 
that  every  exemption,  immunity  or  privilege,  is  an  invasion  of  the- 
primordial  estate  and  natural  rights  of  other  citizens.  Whenever, 
therefore,  a  franchise  is  conferred  upon  a  corporation  or  an  indi* 
vidual,  nothing  but  the  public  good  is  to  be  considered ;  the  private 
616]  advantage  which  may  result  to  the  ^corporation  or  individual 
is  but  incidental  to  the  chief  object,  and  can  not  ripen  into  a  righ^ 
of  property. 

The  best  illustration  of  this,  perhaps,  will  appear  by  comparing^ 
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the  Datare  of  an  office  in  England  and  an  office  in  America.    An  ^  <     y 

office,  like  a  franchise,  is  a  royal  gift :  it  is  considered  property  in      \         /  ;^ 

England.    Some  offices  are  estates  in  fee  simple  or  feetail ;  some, 

estates  for  life ;  and  some  only  estates  at  will.    Cruise's  Digest,  vol. 

3,  title  25.    There  are  some  offices,  also,  which  are  said  to  be  estates 

for  a  term  of  years,  or  for  one  year.    And  ministerial  offices  may 

be  granted  in  reversion,  or  to  commence  at  a  fatore  period.    Some 

offices  are  even  assignable  by  deed.    Bat,  in  America,  a  pnblio 

officer  is  only  a  public  agent  or  trustee,  and  has  no  proprietorship 

or  right  of  property  in  his  office.    It  is  true  that  in  The  State  v. 

McCollister,  11  Ohio,  60,  Judge  Hitchcock  said,  that  an  officer  had 

"  a  vested  right "  in  his  office,  but  that  dictum  is  opposed  to  many 

and  well  considered  authorities.    Butler  v.  The  State  of  PenDsyi- 

vania,  10  How.  402.    The  State  r.  Dens,  Charleton,  397.    The 

Commonwealth  v.  Bacon,  6  Serg.  &  B.  322.     The  Commonwealth  v. 

Mawe,  5  Watts  &  S.  418.    The  Commonwealth  v.  Clark,  7  Watts 

k  S.  127.     Barker  v.  The  City  of  Pittsburg,  4Penn.  St*.  51. 

It  is  true,  that  an  officer  elected  by  the  legislature,  or  the  people, 
can  not  be  expelled  from  his  office,  arbitrarily,  by  a  resolution  or 
act,  because  the  constitution  prescribes  an  impeachment,  or  other 
mode  of  trial  for  such  cases ;  but  if  the  office  be  created  by  the  leg- 
islature, it  may,  in  the  absence  of  express  constitutional  restriction^ 
be  abolished  or  suspended ;  and  yet  the  officer  can  not  claim  com- 
pensation for  the  loss  of  his  office.  He  has  no  property  or  indi- 
vidual right  in  it.  He  is  but  a  trustee  for  the  public ;  and  when- 
ever the  public  interest  requires  that  the  office  should  be  abolished, 
or  the  duties  of  the  office  become  unnecessary,  the  incumbent  can 
not  object  to  the  abolition  of  the  office. 

That  franchises  are  conferred  for  the  public  good  alone  is  evident 
firom  another  consideration.  The  fourth  section  *of  the  [617 
eighth  article  of  the  constitution  of  1802  declared  that  "  private 
property  ought,  and  shall  ever  be  held  inviolate,  but  always  sub- 
servient to  the  public  welfare,  provided  a  compensation,  in  money, 
bo  made  to  the  owners."  The  legislature  can  not  authorize  private 
property  to  be  taken  for  private  nsBy  with,  or  without  compensation. 
This  would  be  clearly  unconstitutional.  Mc  Arthur  v,  Kelly,  5  Ohio, 
149, 150.    Taylor  v.  Porter,  4  Hill  (N.  T.)  147, 148. 

If,  therefore,  a  railroad  company  be  a  private  corporation,  how 
can  the  legislature  justify  itself  in  conferring  the  franchise  of  emi- 
nent domain — in  authorizing  the  appropriation,  in  invituniy  of  pri- 
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vate  property,  for  mer< 
considered  and  discuss^ 
The  Saratoga  &  Schen( 
said  :  "  The  right  of  ei 
right  in  the  sovereign 
and  transfer  it  to  anoth< 
public  interest  will  be  ii 
Upon  the  principle  of 
government,  but  also  ind 
thorized  to  take  private 
highways,  turnpike  roa 
wharves  and  basins,  of  < 
marshes,  and  of  bringin 
cases,  the  object  of  the 
benefit  derived  from  1 
fiuch  improvement  is  t< 
government,  or  through 
ual  enterprise." 

In  the  case  of  Bloodj 
18  Wend.  13,  the  chance 
ositions.  And  in  Cotri 
court  of  Maine  say :  " 
promoted,  as  they  unc 
618]  was  no  objection 
islature,  that  it  contribu 
individuals  or  corporati 

I  am  fully  cognizant  ( 
preme  court  of  the  Unit 
ward,  4  Wheat.  518.  1 
lege  was  a  private  coq 
that  case  constituted  a  c 
corporation,  and  is  expr< 
porations  which  are  "  fo 
not,  however,  even  say 
were  contracts ;  Mr.  Juj 
guage  of  Mr.  Justice  Wi 
two  judges  delivered  op 
I  might,  if  it  were  necee 
^charter  granted  to  Darti 
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a  charter  granted  by  our  legislature ;  but  that  would  lead  me  tea 
far  from  my  present  purpose. 

Mr.  Justice  Story  said  also,  that  a  bank  was  a  private  corpora* 
tion,  and  for  the  reason  that  its  stock  is  owned  by  private  persons. 
But,  as  we  have  seen,  where  that  very  reason  was  urged  at  the  same 
term  to  show  that  congress  could  not  create  a  bank  without  the 
limits  of  the  District  of  Columbia,  the  supreme  court,  speaking  by 
the  chief  justice,  said  that  the  nature  of  the  business,  whether  pub- 
lic or  private  did  not  determine  the  character  of  the  corporations. 
McCulloch  V,  The  State  of  Alaryland,  4  Wheat.  411.  And  eve^ 
the  opinion  of  the  court  delivered  by  the  chief  justice  in  Dart- 
mouth College  V.  Woodward,  4  Wheat.  638,  is  opposed  to  this 
dictum  of  Mr.  Justice  Story.  "  The  character  of  civil  institu- 
tions," says  the  chief  justice,  "  does  not  grow  out  of  their  incorpo- 
ration, but  out  of  the  manner  in  which  they  are  formed,  and  the  ob 
jects  for  which  they  are  created.  The  right  to  change  them  is  not 
founded  on  their  being  incorporated,  but  on  their  being  instruments 
of  government  created  •for  its  purposes.  The  same  in-  [619 
fltitutions,  created  for  the  same  objects,  though  not  incorporated, 
would  be  public  institutions,  and,  of  course,  be  controlled  by  the 
legislature.  The  incorporating  act  neither  gives  nor  prevents  this 
control."  And  when  the  same  reason  was  again  urged,  long  after- 
ward, to  show  that  the  Bank  of  the  United  States  could  be  taxed 
by  the  state  governments,  the  chief  justice,  speaking  for  the  court, 
said:  "The  bank  is  not  considered  as  a  private  corporation,  whose 
principal  object  is  individual  trade  and  individual  profit,  but  as  a 
public  corporation,  created  for  public  and  national  purposes.  -  . 
It  was  not  created  for  its  own  sake,  or  for  private  purposes."  Yet 
much  the  larger  number  of  the  shares  of  the  stock  of  the  Bank  of 
the  United  States  were  owned  by  private  persons. 

It  is  plain,  therefore,  that  even  if  banking  were  a  private  busi- 
ness, a  bank  would  not,  necessarily,  be  a  private  corporation.  But 
banking  is  no  more  a  private  business,  certainly,  than  making  a 
railroad  or  a  turnpike,  and  yet,  when  they  are  made,  in  virtue  of  a 
franchise  of  eminent  domain,  the  corporations  are  public  corpora- 
tions. For  how,  otherwise,  I  repeat,  could  the  legislature  authorize 
tbem  to  appropriate  private  property,  without  the  consent  of  the 
owners?  Is  it  true,  however,  that  banking  is  a  private  business? 
I  do  not  mean  merely  the  purchase  and  sale  of  bullion  and  bills  of 
exchange,  the  discount  of  promissory  notes  and  other  obligations, 
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and  the  receiving  of  mone 
any  citizen  may  do ;  they  i 
nor  is  the  right  to  transact  t: 
ing  "  in  the  sense  of  our  sU 
Bory  notes,  bills,  or  certifi 
what  no  citizen  can,  of  n'j 
note,  bill  of  exchange,  che< 
son  who  is  willing  to  take  i 
hand,  upon  his  reputation  f 
obligations.  But  a  bank  b 
620]  promiscuously,  with 
the  bank's  solvency  or  wi 
cause  it  is  a  bank  bill.  Oi 
bill  and  a  promissory  note 
of  life  a  still  more  marked 
signed  to  perform  the  office 
No  citizen  can  issue  such  a  b; 
he  is  punishable  by  indicti 
to  coin  money,  or,  what  is 
and  obligations,  to  circular 

It  may  well  be  doubted  \ 
are  not  bills  of  credit,  and 
the  interdict  of  the  federal 
can  jurist  has  justly  said : 
elty,  wholly  unforeseen  by 
upon  government,  upon  pi 
which  the  common  welfare 
more  than  two-thirds  of  it 
rency  is  a  sovereign  power, 
out  or  depute  such  authorit 
right  to  regulate  and  contn 

If  the  power  of  the  state 
still  it  is  a  delegation  in  tru 
and  such  a  franchise  musi 
considerations  alone,  and  b< 
interest.  A  corporation  est 
for  such  a  purpose,  must  n 
State  V,  The  Commercial  Bj 
bank  of  circulation  is  creat 
which  may  serve  as  money 
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discredited,  irredeemable,  inconvertible,  so  that  it  no  longer  fulfills 
this  end,  there  is  a  misuser  of  its  powers,  such  as,  upon  common 
law  principles,  may  work  a  forfeiture." 

*I  maintain,  as  to  any  and  all  corporations  created  with  [621 
exemptions  from  common  liabilities,  that  their  creation  and  exist- 
ence are  in  violation  of  the  first  principle  of  equality  in  prop- 
erty. And  when  the  legislature  authorizes  privileged  individuals, 
as  a  bank,  to  make  currency,  it  grants  what  belongs  to  the  public. 
The  resumption  of  which  privilege  by  the  public,  without  taking 
the  chattels  of  the  bank,  affects  no  property,  impairs  no  contract, 
infringes  no  right,  but  merely  restores  to  its  proper  place  so  much 
of  popular  sovereignty  as  was  claimed  by  a  grant  of  questionable 
-authority,  and  in  clear  derogation  of  common  right. 

But,  as  respects  companies  organized  under  the  act  of  February 
24y  1845,  "  to  incorporate  the  State  Bank  of  Ohio  and  other  bank- 
ing companies  " — that  they  are  essentially  public  in  their  character 
is  too  clear  for  dispute.  That  act  is,  in  one  sense,  a  general  law. 
It  divided  the  state  into  twelve  banking  districts,  and  prescribed 
the  number  of  companies  to  be  established,  as  well  as  the  amount 
of  capital  to  be  employed  in  each  district.  It  required  certain  offi- 
cers of  the  state  government  to  take  part,  as  well  in  the  organiza- 
tion as  in  the  continued  management  of  the  system.  It  was  in 
every  sense  an  act  to  authorize  and  regulate  ''  banking  "  as  a  public 
business.  There  is  no  act  to  divide  the  state  into  districts,  by 
counties  or  otherwise,  for  agricultural,  mechanical,  manufacturing, 
or  mercantile  purposes ;  such  an  idea  never  occurred  to  the  legis- 
lature. I  apprehend  no  satisfactory  reason  can  be  assigned  why 
banking  under  that  act  should  be  restricted  by  districts,  or  by  the 
number  of  companies,  or  by  the  amount  of  capital  employed,  to  be 
organized  and  regulated  in  part  by  officers  of  the  government,  un- 
less it  was  designed  to  be  a  public  business. 

It  may,  therefore,  be  declared  that  the  Piqua  Branch  and  all 
other  companies  organized  under  the  act  of  February  24, 1845,  are 
public  corporations,  created  for  public  purposes,  and  subject  to  the 
emergencies  of  public  necessity  or  policy,  as  declared  from  time  to 
time  by  the  legislature.  That  the  charters  of  such  corporations 
may  be  repealed  or  altered  *without  the  consent  of  the  cor-  [622 
porators  was  admitted  by  all  the  judges  in  the  Dartmouth  College 
case,  and  is  established  by  many  other  authorities.    Terrel  v.  Tay- 
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lor,  9  Cranch,  43  ;  The  Town  of  Marietta  r.  Fearing,  4  Ohio,  427; 
The  People  r.  Morris,  13  Wend.  325. 

Inasmuch  as  the  reasons  assigned  by  the  defendant  against  the 
rule  sought  do  not  contest  the  regularity  of  the  assessment  of  the 
ta^,  under  the  law,  judgment  may  be  entered  in  favor  of  the  plain- 
tiff for  the  amount  of  the  tax  so  assessed,  with  five  per  cent,  pen- 
alty and  interest  from  the  time  the  same  was  payable,  and  the  cause 
may  be  remanded  to  the  district  court  for  execution. 


vis: 


The  Bank  of  Toledo  v. 


The  City  of  Toledo  and  John  R. 
Bond. 


The  franchise  of  a  private  corporation  is  a  trust  of  civil  authority,  which,  un- 
der our  system  of  government,  must  remain  at  all  times  subservient  to  the 
public  welfare,  the  chief  end  and  object  of  the  delegation  of  all  civil  power 
by  the  people,  and  is,  therefore,  not  the  legitimate  subject-matter  of  con- 
tract or  sale. 

The  charter  of  a  private  corporation  is  in  form,  and  in  its  inherent  terms  and 
nature  a  law,  and  does  not  possess  the  essential  elements  of  a  contract,  to 
wit ;  two  competent  contracting  parties,  a  proper  subject-matter,  a  legal 
consideration,  and  a  mutuality  of  obligation ;  and,  therefore,  does  not  come 
within  the  purview  and  true  intent  of  the  clause  of  the  Constitution  of  the 
United  States  which  prohibits  a  state  from  passing  any  law  impairing  the 
obligation  of  a  contract. 

The  doctrine  that  the  charter  of  a  private  corporation  is  in  and  of  itself  a 
contract  between  the  "state  and  the  corporation  or  corporators,  which  haa 
taken  its  origin  from,  and  is  founded  upon  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Dartmouth  College  v.  Woodward, 
4  Wheaton,  does  not  appear,  in  the  report  of  that  case,  to  have  had  the 
sanction  of  a  majority  of  the  court ;  Chief  Justice  Marshall,  who  delivered 
the  opinion  of  the  court,  placing  the  decision  upon  the  ground,  not  that  the 
charter  granted  by  the  Crown  of  England  (which,  by  its  own  inherent  terms, 
was  undeniably  subject  to  legislative  control)  was  in  ai^d  of  itself  a  contracV 
but  that  "^Afi  circumstances  of  the  ease"  disclosed  the  existence  of  a  con- 
tract for  the  creation  of  a  trust,  and  the  investment  of  private  property, 
023]  ^consisting  of  money  and  lands,  for  the  purposes  of  education  under 
the  authority  of  the  charter,  the  terms  and  obligations  of  which  contract 
were  interfered  with  and  impaired  by  the  state  law,  which  was  declared 
unconstitutional. 
The  legislative  powez  includes  as  well  the  power  to  amend  and  repeal  existing 
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laws,  as  the  power  to  enact  laws.  And  the  legislature  is  incon 
make  any  contract  or  arrangement  whereby  the  legislative  powi 
to  any  extent,  surrendered  or  abridged. 

The  act  entitled  "  An  act  to  incorporate  the  State  Bank  of  Ohio  and  ot 
ing  companies,"  passed  February  24, 1845,  is  a  public  and  genei 
the  state,  and  not  a  contract,  either  in  form  or  substance ;  and  th< 
elements  of  a  contract  are  not  to  found  either  in  the  law,  taken 
any  special  provision  of  it,  within  the  operation  of  the  prohibit* 
.  of  the  constitution  of  the  United  States. 

"While  the  government  is  bound  in  good  faith  to  protect  and  keep  in\ 
contracts  made,  and  rights  of  private  property  vested  under  the 
and  regulations  of  the  charters  of  private  corporations,  in  commo 
other  private  property,  as  one  of  the  sacred  and  primary  objects  < 
government ;  yet  such  contracts  are  made,  and  property  vested 
the  implied  con'dition,  that  the  legislative  power  of  the  state  rem 
minished  in  any  manner,  and  always  subject  to  be  exercised  wh( 
paramount  object  of  its  creation,  the  public  welfare,  shall  requin 

The  property  of  every  person,  however  absolute  the  tenure  by  which 
must  be  liable  to  bear  an  equal  and  just  proportion  of  the  publi 
by  way  of  taxation,  in  return  for  the  protection  and  advantage 
by  the  government,  and  that  proportion  of  taxation  must  be  d 
by  the  legislative  power,  which  extends  to  all  persons  and  propei 
the  state. 

The  taxing  power,  which  constitutes  a  branch  of  the  legislative  p 
which  is  of  vital  importance,  and  essential  to  the  existence  of  go 
can  not  be  surrendered  or  abandoned,  either  in  whole  or  in  pa 
legislature,  to  promote  private  and  individual  interests,  so  as  tc 
power  and  control  of  future  legislation  over  it ;  but  like  the  rig 
nent  domairij  and  the  right  of  control  over  existing  laws  by  ament 
repeal^  both  of  which  are  also  vital  and  essential  prerogatives  of  t 
tive  power,  must  continue  in  unabridged  subserviency  to  the  pi 
and  welfare,  the  original  and  paramount  purpose  of  the  delega 
civil  power  by  the  people. 

The  case  of  the  State  of  Ohio  «.  The  Commercial  Bank  of  Cincinna 
226,  overruled. 

Beseryed  by  the  district  court  of  Lucas  county  for  dec 
the  supreme  court. 

This  is  an  action  of  trover  instituted  in  the  common  plea 
alleged  unlawful  conversion,  by  the  defendants,  of  •bank  hi 
for  the  payment  of  money,  and  also  of  coin  current  in  th 
States,  the  property  of  the  plaintiff.  Plea,  the  general  issu 
ment  was  rendered  in  the  common  pleas  for  the  defenda 
which  the  plaintiff  appealed.   The  reservation  of  the  case  i 
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a  submission  in  the  district  court,  at  the  Augost  term,  1852,  upon 
the  following  agreed  statement : 

"  The  legislature  of  the  State  of  Ohio,  on  the  24th  day  of  Febru- 
ary, A'.  D.  1845,  passed  an  act  entitled  <  An  act  to  incorporate  the 
State  Bank  of  Ohio,  and  other  banking  companies,' "  which  is 
printed  among  the  general  laws  of  Ohio  (vol.  43,  p.  24).  By  the 
€Oth  section  of  said  act,  it  is  provided,  that, 

<'  Each  banking  company  organized  under  this  act,  or  accepting 
thereof  and  complying  with  its  provisions,  shall,  semi-annually,  on 
the  days  designated  in  the  fifly-ninth  section  for  declaring  divi- 
dends, set  off  to  the  state  six  per  centum  on  the  profits,  deducting 
therefrom  the  expenses  and  ascertained  losses  of  the  company  for 
the  six  months  next  preceding;  which  sum  or  amount,  so  set  off,  shaU 
be  in  lieu  of  all  taxes  to  which  such  company  or  the  stockholders  thereof, 
on  account  of  stock  owned  therein,  would  otherwise  he  subject  And  the 
ijashier  shall,  within  ten  days  thereafter,  inform  the  auditor  of  state 
of  the  amount  so  set  ofP,  and  shall  pay  the  same  to  the  treasurer  of 
state,  on  the  order  of  said  auditor." 

On  the  13th  day  of  October,  a.  d.  1845,  the  said  Bank  of  Toledo, 
organized  as  one  of  the  branches  of  the  State  Bank,  in  pursuance 
of  the  provisions  of  said  act,  and  commenced  doing  business  within 
the  corporate  limits  of  said  city  of  Toledo,  where  it  has,  at  all  times 
since  that  time,  continued  to  transact  business  as  a  bank,  having 
the  right  to  issue  bills  and  note^for  circulation ;  and  it  has  at  all 
times  since  its  organization  strictly  complied  with  the  provisions  of 
the  act  above  referred  to,  and  is  entitled  to  all  the  privileges  con- 
ferred thereby.  On  the  21st  day  of  March,  a.  d.  1851,  the  general 
assembly  of  the  State  of  Ohio  passed  another  act  entitled  '^  An  act 
to  tax  banks  and  bank  and  other  stocks,  the  same  as  other  property 
is  now  taxable  by  the  laws  of  this  state;"  which  act  is  printed 
among  the  general  laws  of  the  State  of  Ohio  (vol.  49,  p.. 56).  By 
the  first  section  of  said  last-mentioned  act,  it  is  provided, 

'•'■  That  it  shall  be  the  duty  of  the  president  and  cashier  of  each 
and  every  banking  institution  incorporated  by  the  laws  of  this  state, 
and  having  the  right  to  issue  bills  or  notes  for  circulation,  at  the 
time  for  listing  personal  property  under  the  laws  of  this  state,  to 
list  the  capital  stock  of  such  banking  institution,  under  oath,  at  its 
true  value  in  money,  and  return  the  same  with  the  amount  of  the 
surplus  and  contingent  fund  belonging  to  such  banking  institution, 
to  the  assessor  of  the  township  or  ward  in  which  such  banking  in- 
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fititatioD  is  located,  and  the  amount  so  returned  shall  be  placed  on 
the  grand  duplicate  of  the  proper  county,  and  upon  the  city  dupli- 
<;ate  for  city  taxes,  in  cases  where  such  city  tax  does  not  go  upon 
the  grand  duplicate,  but  is  collected  by  the  *city  officers,  and  [625 
be  taxed  for  the  same  purposes  and  to  the  same  extent  that  personal 
property  is  or  may  be  required  to  be  taxed,  in  the  place  where  such 
bank  is  located ;  and  such  taxes  shall  be  collected  and  paid  over  in 
the  same  manner  that  taxes  on  other  personal  property  are  required 
by  law  to  be  collected  and  paid  over ;  Fravidedy  however^  That  the 
<^apital  stock  of  any  bank  shall  not  be  returned  or  taxed  for  a  less 
amount  than  its  capital  stock  paid  in/'  By  section  fiflbh  of  said  last- 
mentioned  act,  it  is  provided,  "  That  the  taxes  levied  and  collected 
in  pursuance  of  this  act  shall  be  in  lieu  of  any  taxes  which  said 
bank  or  banking  company  would,  by  existing  laws,  be  required  to 
pay  on  its  dividends  or  profits."  And,  by  section  seven,  all  laws 
and  parts  of  laws  not  inconsistent  with  the  provisions  of  said  act 
were  repealed. 

Ailer  the  passage  of  said  last  mentioned  act,  said  city  of  Toledo, 
-claiming  the  right  so  to  do,  in  pursuance  of  the  provisions  thereof, 
assessed  a  tax  against  said  bank  amounting  to  the  sum  of  $1,957.50. 
And,  in  accordance  with  provisions  of  its  charter,  having  reference 
to  the  collection  of  taxes  on  property  within  its  limits,  placed  the 
«ame  upon  its  tax  duplicate.  On  the  first  Monday  of  November, 
1851,  said  tax  duplicate,  having  upon  it  said  tax  so  assessed  against 
said  bank  as  aforesaid,  was  duly  delivered  to  said  John  R.  Bond, 
the  treasurer  of  said  city,  with  a  warrant  thereto  annexed,  under 
the  hand  of  the  recorder  and  mayor  of  said  city,  commanding  said 
treasurer  to  collect  from  said  bank  said  tax  assessed  as  aforesaid 
against  it.  Said  bank  refused  to  make  payment  of  said  tax,  and 
said  treasurer,  on  the  28th  day  of  February,  a.  d.  1852,  collected 
the  same  from  said  bank  by  distraining  current  bank  bills  and  gold 
and  silver  coin,  the  property  of  said  bank,  of  the  value  of  said  tax, 
and  has  since  paid  over  and  accounted  for  the  same  to  said  city.  It 
is  further  agreed,  that  said  bank  has  never  at  any  time,  directly  or 
indirectly,  consented  to  or  acquiesced  in  the  provisions  of  said  act 
of  March  21,  1851,  or  any  other  modification  or  changing  of  the 
provisions  of  said  act  of  February  24, 1845,  so  far  as  it  provided 
for  the  taxation  of  said  bank.  It  is  also  further  agreed,  that  said 
l)ank  has,  at  all  times,  set  apart  and  paid,  or  offered  to  pay,  the 
4axes  which,  by  the  terms  of  the  act  of  February  24,  1845,  it  has 
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1)6001116  liable  to  pay.  On  the  part  of  the  bank,  it  is  here  contended 
that  the  act  of  March  21, 1851,  so  far  as  it  authorizes  the  assess- 
ment of  a  tax  against  said  bank  different  from  that  prescribed  by 
the  act  of  February  24, 1845,  is  repugnant  to  the  provisions  of  the 
constitution  of  the  United  States,  and  therefore  inoperative  and 
void.  On  the  part  of  the  defendants,  the  contrary  is  claimed. 
And  it  is  hereby  agreed,  that  if  the  court  shall  be  of  opinion  that 
said  act,  so  far  as  it  authorizes  the  assessment,  is  not  repugnant  ta 
the  provisions  of  the  constitution  of  the  United  States,  judgment 
may  be  entered  herein  in  favor  of  said  defendants ;  but  if  the  court 
shall  be  of  the  opinion  that  said  act  is,  in  the  particulars  aforesaid, 
repugnant  to  said  constitution,  judgment  may  be  entered  against 
said  defendants,  in  favor  of  said  bank,  for  the  sum  of  $1,957.50, 
with  the  interest  thereon  from  the  28th  day  of  February,  1852. 
Either  party  shall  be  at  liberty  to  refer,  on  the  trial,  or  in  any 
hearing  which  may  hereafter  be  had  in  the  case,  whether  by  writ 
626]  of  error  or  otherwise,  to  the  several  acts  of  •the  general  as- 
sembly of  the  State  of  Ohio,  before  referred  to,  and  to  have  the 
same  advantage  therefrom  that  they  could  have  were  the  same  in- 
corporated herein  and  made  part  of  this  agreed  statement  of  facts, 
or  any  bill  of  exceptions  which  may  be  taken  in  the  further  pro- 
ceedings herein." 

Waite  &  Young ^  attorneys  for  plaintiff. 

John  Fitch,  and  G.  K  Pugh,  Attorney-General,  for  defendants. 

The  case  was  submitted  in  this  court  on  oral  argument,  with 
other  causes  involving  the  same  questions ;  but  no  written  brie& 
were  furnished  by  the  counsel  in  this  particular  case. 

Bartley,  C.  J.  The  only  question  for  adjudication  presented 
by  the  agreed  statement  of  the  parties  in  this  cause,  is  whether  the 
statute  of  this  state  of  the  21st  of  March,  1851,  "providing  for  a 
^x  upon  banks  and  bank  and  other  stocks  the  same  as  other 
property  is  taxable  by  the  laws  of  this  state,"  so  far  as  the  same 
authorizes  the  assessment  of  a  tax  upon  the  property  of  the  Bank 
of  Toledo,  is  repugnant  to  that  clause  of  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States,  which  is  in  the 
following  words,  to  wit :  "No  state  shall  pass  any  law  impairing 
the  obligations  of  a  contract."  The  constitution  of  Ohio,  in  force 
when  this  law  was  enacted,  contained  substantially  the  same  pro- 
vision, declaring  that  the  legislature  should  pass  no  "law  impair- 
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ing  the  validity  of  contracts."  So  that,  if  the  la^ 
the  constitution  of  the  United  States,  it  was  lik 
with  the  constitution  of  the  state.  The  investiga 
tion  involves  the  following  direct  inquiries: 

First.  Whether  the  statute  of  this  state  of  the  2 
1845,  entitled  "  an  act  to  incorporate  the  State  Bi 
other  banking  companies,"  (which  is  claimed  to  1 
the  Bank  of  Toledo  as  well  as  that  of  numerous  o 
State,)  constitutes  a  contract  between  the  State  of 
part,  and  the  Bank  of  Toledo,  or  the  stockholders 
the  *other,  within  the  purview  and  true  intent  of 
mentioned  prohibitory  clause  of  the  constitutio 
States. 

Secondly,  whether  the  60th  section,  above  rec 
taxation,  contains  a  material  or  essential  stipulat 
tract,  not  subject  to  change  or  modification  by 
power  of  the  state,  without  the  consent  of  the  bai 

These  inquiries,  which  distinctly  and  directly  ai 
present  questions  of  very  great  interest  and  i 
question  whether  the  charter  of  an  incorporated  h 
within  the  operation  of  the  Constitution  of  the  "C 
occupied  the  chief  attention  of  the  counsel  on 
argued  at  very  great  length  both  orally  and  upon 
mitted,  with  all  the  lights  which  extensive  researc 
our  aid.  The  other  causes  argued  and  submitted  ^ 
volved  also  other  questions ;  but  this  cause  involvi 
ject  presented  by  the  agreed  statement  of  the  pai 
of  Toledo  claims  exemption  from  taxation  impos< 
1851,  on  the  alleged  ground  that  its  charter  is  a  co 
operation  of  the  constitution  ;  and  whether  the  chi 
be  such  contract  or  not,  is  the  main  question  prese 
ties  for  our  determination.  And,  although  this  cab 
be  decided  upon  other  ground,  yet  since  this  qu( 
against  the  plaintiflF,  would  be  decisive  of  the  wh< 
seem  like  sheer  evasion  on  the  part  of  the  court 
termination  on  the  pretence  that  it  did  not  arise  in 
is  the  nature  and  importance  of  the  question,  an 
of  its  occurrence,  that  a  majority  of  the  court  feel 
evade  the  responsibility  of  its  determination ;  bu 
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to  meet  itfuUy^  fairly  and  frankly^  with  the  expression  of  an  opin» 
ion  formed  on  the  most  careful  and  mature  con8id^:^tion. 

1.  Does  the  statute  of  Ohio  of  the  24th  of  February,  1845,  en- 
^28]  titled  ''  An  act  to  incorporate  the  State  Bank  of  *Ohio  and 
other  banking  companies,"  constitute  a  contract  within  the  operation 
of  the  above  mentioned  prohibitory  clause  of  the  constitution  of 
the  United  States? 

It  is  not  claimed  on  the  part  of  the  plaintiff  that  the  law  of  1851 
impairs  the  obligation  or  validity  of  any  contract  between  the 
bank  and  any  other  person,  for  the  performance  of  any  act  or  in 
relation  to  property  in  the  ordinary  signification  of  that  term. 
But  it  is  claimed  Uiat  the  law  of  1845,  containing  the  charter  of  the 
<;ompany,  is  a  contract  between  the  State  of  Ohio  on  the  one  side, 
and  either  the  Bank  of  Toledo  or  the  corporators  of  the  bank  oa 
the  other ;  and  that  the  obligation  or  validity  of  such  contract  is 
impaired  by  the  law  of  1851.  It  is  not  pretended  that  any  right 
of  private  property,  in  its  ordinary  sense,  or  any  contract  relative 
thereto,  has  been  intertlBred  with ;  but  it  is  claimed  that  the  civil 
privileges  of  the  company,  conferred  by  its  franchise,  consisting  of 
its  rights  to  act  and  continue  its  existence  in  the  capacity  of  a  cor- 
poration, to  issue  its  paper  for  circulation  as  a  currency  or  money 
to  be  exempt  from  all  taxation,  except  as  specified  in  the  sixtieth 
section  of  the  law,  etc.,  constitute  the  subject-matter  of  a  contract, 
and  are  in  fact  property,  the  right  to  which  has  been  violated  or 
impaired.  The  complaint,  therefore,  is  not  that  the  private  prop. 
orty  of  the  corporation,  or  any  contract  relating  thereto,  has  been 
invaded ;  but  that  its  political  rights  or  exclusive  privileges  have 
been  impaired. 

That  the  restrictive  clause  of  the  constitution  of  the  United 
States,  above  mentioned,  was  designed  to  embrace  contracts  respect- 
ing private  property,  or  some  object  of  pecuniary  value,  capable  of 
estimation  in  a  court  of  justice— indeed,  any  thing  which  in  the 
ordinary  sense  constitutes  the  proper  subject-matter  of  a  contract, 
is  not  controverted.  But  whether  it  was  designed  to  comprehend 
the  political  relations  between  the  government  and  its  citizens,  the 
civil  privileges  and  immunities  of  corporations,  and  to  restrain  the 
state  in  the  regulation  of  its  civil  institutions  adopted  for  internal 
government,  is  the  question  here  presented. 

639]    *A  full  examination  of  the  general  question,  whether  the 
charter  of  a  private  corporation  be  a  contract,  which  is  involved  in 
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this  inquiry,  wowtd  seem  to  be  requisite,  to  elmcidaite  the  tme  na* 
tiire  and  present  bearing  of  the  subject  under  consideration. 

It  has  been  adjadged  by  the  supreme  court  of  the  United  States, 
that  a  state  law  which  interfered  with  and  changed  the  arrange- 
ment made  by  contract  for  the  disposition  of  private  property ; 
and  also  at  the  same  time  interfered  with  the  franchise  of  a  priyate^ 
corporation,  was  nnconstitntional  and  void.  Snch  is  the  effect  of 
th6  decision  in  the  case  of  The  Dartmouth  College  v.  Woodward,  4 
Wheat.  518.  The  doctrine  that  the  charter  of  a  private  corpora- 
tion is  a  contract  within  the  operation  of  the  restrictive  clause  of 
the  constitution  of  the  United  States,  has  taken  its  origin  from  thi& 
case,  which,  as  a  judicial  authority,  does  not,  in  fact,  sustain  it,  as- 
I  shall  have  occasion  hereafter  to  show ;  yet  the  doctrine  has  been 
recognized  and  approved  by  the  courts  of  a  number  of  the  states, 
including  the  supreme  court  of  Ohio.  And  it  is  not  to  be  denied 
that  it  has  the  sanction  of  authority  entitled  to  great  weight 
and  very  high  consideration.  But  it  is  equally  undeniable  that 
this  doctrine  has  been  recognized  by  courts,  and  promulgated  by 
elementary  writers,  in  very  general  terms,  and  without  a  distinct 
and  definite  view  to  the  real  and  authoritative  effect  of  the  decision 
of  the  supreme  court  of  the  United  States,  upon  which  it  was* 
founded,  until  it  has  become,  to  some  extent,  a  subterfuge  for  fraud 
and  a  means  of  shielding  corporations  from  responsibility  and  cor- 
rection for  the  abuse  of  their  corporate  franchises. 

The  reason  upon  which  this  doctrine  has  been  based  has  not- 
been  universally  satisfactory;  and  the  evil  consequences  to  the- 
community,  of  its  general  and  loose  application,  in  protecting  cor- 
porations from  responsibility  for  abuse,  have  made  it  so  frequently^ 
a  subject  of  controversy,  that,  notwithstanding  the  respect  enter- 
tained for  the  authority  by  which  it  appears  to  have  been  sane* 
tioned,  it  can  not  be  ^claimed  in  fact  to  be  unquestioned  law,  [63(^ 
Here  precedent  alone  is  not  sufficient  to  establish  and  settle  for- 
ever a  legal  principle.  Infallibility  is  to  be  conceded  to  no  human 
tribunal.  A  legal  principle,  to  be  well  settled,  must  be  founded 
upon  8<mnd  reason,  and  tend  to  the  purpose  of  justice.  The  mere 
authority  of  no  judicial  opinion  can  place  it  beyond  the  reach  of 
inquiry  into  its  reason  or  its  justice.  We  are  taught  by  an  author 
illustrious  for  his  profound  knowledge  of  the  common  law,  that 
law  is  the  perfection  of  reason,  and  that  it  is  the  reason  and  justice 
of  a  legal  principle  which  give  to  it  its  validty.    True  it  is,  there* 
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prietary  intoreet  can  be  created  in  a  grant  of  civil  authority.    The 
principles  of  our  political  Bystem,  in  some  of  the  details  of  the  pub- 
lic affairs,  have  been  of  gradoal  development ;  if  we  follow  closely 
the  examples  and  doctrines  of  other  times  and  other  systems,  in 
determining  the  nature  and  extent  of  the  powers  distributed  and 
ttdjusted  among  the  institutions  of  our  own  system,  we*  shall  bo 
very  certain  to  err,  and  to  be  led  often  to  conclusions  inconsistent 
.with  the  true  aim  and  object  of  our  own  system  of  government. 
A  very  numerous  class  of  precedents,  therefore,  are  useful  in  dis- 
^closing  rather  what  we  should  avoid,  than  what  we  should  follow. 
In  the  determination  of  a  great  question  like  that  under  considera- 
tion, recurrence  should  be  had  to  fundamental  principles,  and  the 
authority  of  precedent  regarded  so  far  only  as  there  is  to  be  found 
a  conformity  to  reason,  and  the  true  nature  of  our  own  government. 
The  distinction  between  the  rights  of  private  property  and  the  po- 
litical rights,  privileges,  and  immunities  conferred  or  aathorized  by 
law,  from  motives  of  public  policy,  is  *deeply  marked  and    [632 
founded  in  the  nature  of  the  subject-matter  to  which  they  respec- 
tively pertain.   The  right  of  private  property  is  an  original  and  fun- 
damental right  existing  anterior  to  the  formation  of  the  government 
itself;  the  civil  rights,  privileges  and  immunities  authorized  by  law, 
are  derivative — mere  incidents  to  the  political  institutions  of  the 
-country,  conferred  with  a  view  to  the  public  welfare,  and  therefore 
trusts  of  civil  power  to  be  exercised  for  the  public  benefit.     The 
theory  of  our  government  is  founded  upon  the  doctrine  that  all  men 
are  born  equal,  and  this  principle  of  equality  of  political  rights  lies 
at  the  foundation  of  all  our  civil  institutions.    The  creation  of  vested 
rights,  therefore,  in  the  nature  of  private  property,  in  the  special 
authority  and  exclusive  privileges  and  exemptions  conferred  by 
law  upon  a  few,  would  be  destructive  of  this  fundamental  principle 
of  our  government.    The  primary  object  of  the  social  compact  is 
to  protect  man  in  his  pursuit  of  happiness  by  maintaining  this 
equality  of  political  rights.    Government  is  the  necessary  burden 
imposed  on  man  as  the  only  means  of  securing  the  protection  of  his 
rights.    And  this  protection — the  primary  and  only  legitimate  pur- 
pose of  civil  government — is  accomplished  by  protecting  man  in 
his  rights  of  personal  security,  personal  liberty,  and  private  prop- 
erty.   The  right  of  private  property  being,  therefore,  an  original 
right,  which  it  was  one  of  the  primary  and  most  sacred  objects  of 
government  to  secure  and  protect^  is  widely  and  essentially  dis- 
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iingaished  in  its  nature  irom  those  exclosive  political  rights  and 
special  privileges  and  immunities  which  are  created  by  law  and 
conferred  npon  a  few  from  motives  of  public  policy  in  the  adminis- 
tration of  the  government  The  fundamental  principles  set  forth 
in.  the  bill  of  rights  in  our  constitution,  declaring  the  inviolability 
of  private  property,  and  prohibiting  the  enactment  of  any  law  im- 
pairing the  obligations  of  contracts,  were  evidently  designed  to  pro- 
tect the  right  of  private  property  as  one  of  the  primary  and  origi- 
nal objects  of  civil  society,  without  any  reference  to  the  derivative 
633]  ^rights  or  exclusive  privileges  and  immunities  which  might 
be  acquired  by  a  few  persons  from  the  political  institutions  of  the 
government.  Independent  of  the  restraints  imposed  by  the  decla- 
ration of  these  fundamental  principles,  the  enactment  of  a  law  in- 
vading the  right  of  private  property,  or  impairing  the  obligation 
of  a  contract,  would  be  a  violation  of  one  of  the  great  primary 
objects  for  which  the  government  itself  was  instituted,  a  usurpation 
of  political  power ;  and  the  law  might  well  be  declared  to  be  void 
without  any  express  constitational  provision  to  that  effect.  Smith 'a 
Com.  on  Constitutional  and  Statutory  Construction,  270.  Taylor 
t;.  Porter,  4  Hill,  146 ;  Yarick  v.  Smith,  5  Paige,  159;  Bowman  v. 
Middleton,  Bay,  252. 

Much  has  been  said  about  the  omnipotence  of  parliament  in 
England,  where  there  exists  no  written  constitution ;  but  it  is  ad- 
mitted and  well  understood  that  the  omnipotence  of  parliament 
signifies  nothing  more  than  that  parliament  is  supreme  in  the  exer- 
cise of  the  legislative  power  of  the  government,  and  in  that,  un- 
controlled by  any  superior.  And  it  is  not  pretended  in  that  body 
that  its  powers  of  legislation  are  unlimited  in  their  exercise  by  the 
great  and  fundamental  principles  of  the  social  compact  We  learn 
from  an  early  period  in  the  parliamentary  history  of  Great  Britain, 
that  measures  were  opposed  and  defeated  in  that  body,  because  of 
a  tendency  to  violate  the  fundamental  and  primary  objects  of  gov- 
ernment itself,  and,  therefore,  not  within  the  scope  of  its  authority. 
So  that  the  doctrine  that  the  power  of  parliament  is  omnipotent 
may  be  considered  as  resting  in  theory  only.  Pafl.  Hist.,  33,  315 ; 
9  Gill  and  Johns.  409.  Some  of  the  most  eminent  judges  of  Eng- 
land have  never  hesitated  to  declare  an  act  of  parliament  void, 
which  was  against  common  right  and  natural  justice,  or  in  violation 
of  those  original  and  fundamental  rights  for  the  security  of  which 
government  was  instituted.  Bracton  L.  4, 228 ;  Dr.  Bonham's  case, 
544 


Digitized  by  V:iOOQIC 


JANXFART  TERM.  1853. 


es* 


Toloao  BMkk  V.  JRoncL 


S  CO,  234,  per  Coke,  G.  J.^  Lob^od  v.  Wood,  8  Mod.  687,  688,  per 
Hoh,  C.  J.;  Day  v.  Savage,  *Hobart,  87,  per  Hobart,  0.  J.;  [634 
The  Regents  of  the  University  of  Md.  v.  Williams,  9  Gill  &  Johns. 
408,  409,  per  Buchanan,  CL  J.  Yet,  notwithstanding  all  this,  th^ 
right  of  parliament  to  repeal,  modify,  and  regulate  the  charters  of 
private  corporations  has  been  acknowledged  npon  all  hands,  often 
exercised,  and  always  sustained. 

The  attempt  was  made  and  defeated  in  the  British  Parliament,, 
to  maintain  the  special  and  exclnsive  rights,  privileges,  and  immu- 
nities of  a  private  corporation  npon  the  same  gronnd  with  the 
rights  of  private  property  secared  by  magna  eharta.  When,  in 
1783,  a  bill  was  introduced  into  parliament  by  Mr.  Fox,  for  the 
purpose  of  repealing  the  charter  of  the  Hast  India  Company,  a 
charter  purchased  by  the  payment  of  a  large  bonus,  and  stamped 
by  repeated  acts  with  the  faith  of  the  government,  the  primary  ob- 
jection made  by  those  who  opposed  it  was  "  that  the  bill  was  an 
attack  upon  the  chartered  rights  of  men."  This  objection  was  met 
by  Mr.  Burke,  the  most  learned  and  profound  statesman  of  his 
age,  with  a  force  and  power  of  argument  rarely  if  ever  surpassed 
by  any  other  argumentative  effort.  From  the  speech  of  Mr, 
Burke  on  that  occasion,  the  following  extract  is  in  point  and  ap- 
propriate : 

"As  to  the  first  of  these  objections,  I  must  observe  that  the  phrase 
of  Hhe  chartered  rights  of  men,'  is  full  of  affectation,  and  very 
unusual  in  the  discussion  of  privileges  conferred  by  charters  of 
the  present  description.  But  it  is  not  difficult  to  discover  what 
end  that  ambiguous  mode  of  expression  so  often  reiterated  is  meant 
to  answer. 

"  The  rights  of  men,  that  is  to  say,  the  natural  rights  of  mankind, 
are  indeed  sacred  things ;  and  if  any  public  measure  is  proved 
mischievously  to  affect  them,  the  ocject  ought  to  be  fati^l  to  that 
measure,  even  if  no  charter  at  all  could  be  set  up  against  it.  If 
these  natural  rights  are  further  affirmed  and  declared  by  express- 
covenants — if  they  are  clearly  defined  and  scoured  against  chicane 
— ^against  power  and  authority,  by  written  instruments  and  positive 
engagements,  they  are  in  a  still  better  condition ;  they  partake  not 
only  of  the  sanctity  of  the  object  so  secured,  but  of  that  solemn 
public  &ith  itself,  which  secures  an  object  of  such  importancer 
Indeed,  this  formal  recognition  by  the  sovereign  power  of  an  orig- 
inal right  in  the  subject,  can  never  be  subverted,  but  by  rooting  up 
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else  yovL  choose  to  call  them,  are  all  in  the  strictest  sense  a  trusty 
and  it  is  of  the  very  essence  of  every  trust  to  be  rendered  account- 
able, and  even  totally  to  ceasCy  when  it  sabstantially  varies  from 
the  parposes  for  which  alone  it  could  have  a  lawful  existence. 
This,  I  conceive,  sir,  to  be  true  of  trusts  of  power  vested  in  the 
highest  hands,  and  of  such  as  seem  to  hold  of  no  human  creature. 
But  about  the  application  of  this  principle  to  subordinate  deriva- 
tive trusts,  I  do  not  see  how  a  controversy  can  be  maintained.  To 
whom  then  would  I  make  the  Bast  India  company  accountable? 
Why,  to  parliament,  to  be  sure ;  to  parliament,  from  whom  their 
trust  was  derived ;  to  parliament,  which  alone  is  capable  of  com- 
prehending the  magnitude  of  its  object  and  its  abuse,  and  alone 
capable  of  an  effectual  legislative  remedy." 

The  true  nature  of  the  franchise  of  a  private  corporation  is  here 
portrayed  in  clear  and  comprehensive  language.  We  are  here  told 
that  it  is  an  institution  to  establish  monopoly  ^and  to  create  [636 
power;  that  to  speak  of  such  charters  and  their  effects  in  terms  of 
the  greatest  possible  moderation,  they  do  at  least  suspend  the 
natural  rights  of  mankind  at  large,  and  in  their  very  frame  and 
constitution  are  liable  to  fall  into  a  direct  violation  of  them ;  that 
all  special  privileges  of  this  kind,  claimed  or  exercised  in  exclusion 
of  the  greater  part  of  the  community,  being  wholly  artificial,  and 
for  so  much  a  derogation  from  the  natural  equality  of  mankind  at 
large,  ought  to  be  some  way  or  other  exercised  ultimately  for  their 
benefit;  and  that  they  are  not  original  self-derived  rights,  or 
grants  for  the  mere  and  sole  private  benefit  of  the  holders,  but 
rights  and  privileges,  which  in  the  strictest  sense  are  derivative  trusts^ 
and  from  their  very  nature  accountable  to  the  power  which  created 
them. 

The  question  under  consideration  being  a  question  of  constitu- 
tional and  statutory  construction,  must  be  determined  by  the 
application  of  those  well  settled  and  well  known  rules  of  interpre- 
tation, by  which  the  true  intent  and  legal  effect  of  an  instrument  are 
ascertained. 

If  there  be  anything  well  settled  in  the  law  relating  to  corpora- 
tions, it  is  that  their  charters,  being  grants  of  power  or  authority 
in  derogation  of  the  natural  rights  and  equality  of  men,  must  be 
construed  favorable  to  the  public,  and  strictly  as  against  the  cor- 
poration, in  whose  favor  nothing  can  be  claimed  by  implication. 
The  Proprietors  of  the  Stourbridge  Canal  v.  Wheeling,  2  B.  &  Ad* 
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793 ;  4  Cruise's  Dig.  567 ;  United  States  v.  Arredondo,  6  Pet.  738; 
Perrine  v.  The  Chesapeake  and  Delaware  Canal  Co.,  9  How.  172 ; 
The  Cincinnati  College  v.  The  State,  19  Ohio,  110.  In  the  case  of 
the  Charles  Eiver  Bridge  v,  Warren  Bridge  et  al.,  Chief  Justice 
Taney,  in  delivering  the  opinion  of  the  court,  said  that,  "The  con- 
tinued existence  of  a  government  would  be  of  no  great  value,  if  by 
implications  and  presumptions  it  was  disarmed  of  the  powers  neces- 
sary to  accomplish  the  ends  of  its  creation,  and  the  functions  it 
was  designed  to  perform  transferred  to  the  hands  of  privileged 
corporations." 

637]  *It  is  a  rule  of  interpretation,  of  universal  application,  that 
a  law  is  to  be  so  construed  as  to  carry  out  the  intention  of  the  maker, 
and  that  to  ascertain  that  intention^  not  merely  is  the  language  of 
the  law  to  be  looked  to,  but  also  the  subject-matter  to  which  it  re- 
lates, the  evil  provided  against,  and  the  attending  circumstances 
and  understanding  at  the  time  the  law  was  framed. 

In  addition  to  the  aid.  of  those  rules  of  construction  and  inter- 
pretation, in  ascertaining  the  true  meaning  of  the  restrictive  clause 
of  the  constitution  of  the  United  States,  which  declares  that  no 
state  shall  pass  any  "  law  impairing  the  obligations  of  contracts  ;"^ 
the  following  expressive  language  of  Chief  Justice  Marshall,  in  de- 
livering the  opinion  of  the  court,  in  the  case  of  Dartmouth  College 
V.  Woodward,  4  Wheat.  627,  will  tend  to  the  elucidation  of  the 
subject. 

'<It  has  been  argued  that  the  word  'contract,'  in  its  broadest 
sense,  would  comprehend  the  political  relations  between  the  gov- 
ernment and  its  citizens;  would  extend  to  offices  held  within  a 
state  for  state  purposes,  and  to  many  of  those  laws  concerning  civil 
institutions,  which  must  change  with  circumstances,  and  be  modi- 
fied by  ordinary  legislation  ;  which  deeply  concern  the  public,  and 
which,  to  preserve  good  government,  the  public  judgment  mast 
control.  That  even  marriage  is  a  contract,  and  its  obligations  are 
affected  by  the  laws  respecting  divorces.  That  the  clause  in  the 
constitution,  if  construed  in  its  greatest  latitude,  would  prohibit 
these  laws.  Taken  in  its  broad  unlimited  sense,  the  clause  would 
be  an  unprofitable  and  vexatious  interference  with  the  internal  con- 
cerns of  a  state,  would  unnecessarily  and  unwisely  embarrass  its 
legislation,  and  render  immutable  those  civil  institutions,  which  are 
established  for  purposes  of  internal  government,  and  which,  to  sub- 
serve those  purposes,  ought  to  vary  with  varying  circumstances. 
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That,  as  the  framers  of  the  constitution  coald  never  have  intended  . 
to  insert  in  that  instrument  a  provision  so  unnecessary,  so  mis- 
ijhievoqs,  and  so  repugnant  to  its  general  spirit,  the  term  *  contract '  ^ 
must  be  understood  in  a  more  limited  sense.  That  it  must  be  un- 
derstood as  intended  to  guard  against  a  power  of  at  least  doubted 
utility,  the  abuse  of  which  had  been  extensively  felt;  and  to  re-  , 
strain  the  legislature  in  future  from  violating  the  right  to  property. 
That  anterior  to  the  formation  of  the  constitution,  a  course  of  leg- 
islation had  prevailed  in  many,  if  not  in  all  of  the  states,  which 
weakened  the  confidence  of  man  in  man,  and  embarrassed  all  trans- 
actions between  individuals,  by  dispensing  with  a  faithful  perform- 
ance of  engagements.  To  correct  this  mischief  by  restraining  the 
power  which  produced  it,  the  state  legislatures  were  forbidden  *  to 
pass  any  law  impairing  the  obligation  of  contracts,'  that  is,  of  con- 
tracts respecting  property,  under  which  some  individual  could  claim 
a  right  to  something  beneficial  to  himself;  *and  that  since  [638 
the  clause  in  the  constitution  must,  in  construction,  receive  some 
limitation,  it  may  be  confined,  and  ought  to  be  confined,  to  cases  of 
this  description ;  to  cases  within  the  mischief  it  was  intended  to 
remedy. 

"  The  general  correctness  of  these  observations  can  not  be  con- 
troverted. That  the  framers  of  the  constitution  did  not  intend  to 
restrain  the  states  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government,  and  that  the  instrument  they 
Lave  given  us  is  not  to  be  so  construed,  may  be  admitted.  The 
provision  of  the  constitution  never  has  been  understood  to  embrace 
other  contracts  than  those  which  respect  property,  or  some  object 
of  value,  and  confer  rights  which  may  be  asserted  in  a  court  of 
justice." 

Again,  Chief  Justice  Marshall  adds,  in  reference  to  the  rights 
<^laimed  in  behalf  of  the  corporation  (see  page  644  of  same  opinion): 

"  It  is  more  than  possible  that  the  preservation  of  rights  of  this 
description  was  not  particularly  in  the  view  of  the  framers  of  the 
constitution  when  the  clause  under  consideration  was  introduced 
into  that  instrument.  It  is  probable  that  interferences  of  more  fre- 
quent occurrence,  to  which  the  temptation  was  stronger,  and  of 
which  the  mischief  was  more  extensive,  constituted  the  great  mo- 
tive for  imposing  this  restriction  on  the  state  legislatures." 

This  lucid  exposition  of  the  constitutional  provision  in  question 
establishes  the  following  positions : 
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1.  That  the  term  "  contract^''  as  used 
tution,  is  not  to  be  taken  in  its  broad  a 
but  on  the  contrary,  must  be  understo 
cation,  and  as  embracing  no  other  cor 
dinary  kind,  respecting  property  or  8( 
of  value,  capable  of  being  asserted  in 
nature  of  the  right  of  property. 

2.  That  the  term  "  contract,"  as  U8< 
political  relations  between  the  govern] 
extend  to  the  laws  concerning  the  ci 
established  for  the  purposes  of  internj 
subserve  those  purposes,  must  chang 
modified  by  ordinary  legislation ;  and 
Bti tution  did  not  intend  by  this  provis 
the  regulation  of  their  civil  institutioi 

3.  That  the  evil  intended  to  be  pro'' 
639]  tutional  restraint,  was  a  course  c 
vailed  in  many,  if  not  in  all. of  the  &U 
of  the  constitution  which  had  weaken 
man,  and  embarrassed  all  transaction 
pensing  with  a  faithful  performance 
character ;  and  that,  at  the  time  of  the 
the  term  contract^  in  its  ordinary  sense 
prebend  the  laws  of  the  states,  adopts 
icy,  creating  private  corporations. 

We  have  here,  in  clear  and  explicit 
the  framers  of  the  constitution  empl 
this  provision,  the  circumstances  undei 
constitution,  the  mischief  designed  to 
opinion  of  the  supreme  court  of  the 
tice  Mai'shall,  that  the  provision  was  n 
of  the  constitution  to  extend  to  grant 
strict  the  legislation  of  the  states  in 
tions  adopted  for  internal  government 
if  the  framers  of  the  constitution  had 
tend  to  the  civil  institutions  of  the  st 
thority,  that  language  would  have  I 
ordinary  signification,  would  have  be 
press  it.  In  order  to  extend  this  cone 
include  the  charters  of  corporations, 
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place,  to  adopt  the  fiction  that  a  law  creating  a  priyate 
is  a  contract ;  and  in  the  second  place,  by  implication, 
the  law,  as  such  contract,  the  condition  that  it  is  not  i 
to  repeal  or  alteration  at  the  discretion  of  the  legislat 
the  third  place,  to  enlarge  and  extend  the  meaning  of  t 
tionai  restraint,  by  a  latitndinons  constraction,  against 
tention  of  the  framers  of  the  constitation  ;  and  all  this 
of  that  well  known  rule  of  construction,  that  whatev< 
grants  of  civil  authority,  in  derogation  of  the  natur 
equality  of  man,  is  to  be  strictly  construed. 

*The  question  touching  the  validity  of  the  law  of  1851 
ing  under  the  constitution  of  the  United  States,  is  not 
law  divests  antecedent  vested  rights  of  property,  but  wl 
pairs  the  obligations  of  a  contract.  Chief  Justice  Tj 
case  of  Charles  Eiver  Bridge  v.  Warren  Bridge,  11  Pe 

"  It  is  very  clear  that  in  the  form  in  which  this  case  i 
us,  being  a  writ  of  error  to  the  state  court,  the  plaintii 
ing  under  either  of  these  rights,  must  place  themsc 
ground  of  contracts,  and  can  not  support  themselves  uj 
ciple  that  the  law  divests  vested  rights.  It  is  well  S( 
decisions  of  this  court  that  state  law  may  be  restr 
its  character,  and  may  divest  vested  rights  and  yet  no 
constitution  of  the  United  States,  unless  it  also  impair 
tions  of  a  contract.  In  Satterlee  r.  Mathewson,  2  P 
court,  in  speaking  of  the  state  law  then  before  them,  ai 
ing  the  article  in  the  constitution  of  the  United  State 
bids  the  states  to  pass  laws  impairing  the  obligations  ( 
uses  the  following  language:  *  It  (the  state  law)  is  said 
spective  ;  be  it  so.  But  retrospective  laws  that  do  noi 
obligation  of  contracts,  or  partake  of  the  character  of  i 
laws,  are  not  condemned  or  forbidden  by  any  part  of 
ment,'  (the  constitution  of  the  United  States)  ;  and  in  j 
eage  in  the  same  case  the  court  say  :  *  The  objection,  he 
pressed  upon  the  court  and  relied  upon  by  counsel  for 
in  error  was  that  the  effect  of  this  act  was  to  divest  i 
were  vested  by  the  law  in  Satterlee.  There  is  certainl; 
the  constitution  of  the  United  States  which  applies  tc 
of  this  description ;  nor  are  we  aware  of  any  decisio 
any  circuit  court  which  has  condemned  such  a  law  upon 
provided  its  effect  be  not  to  impair  the  obligation  of 
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The  Bame  principles  were  reafSrmed  in  this  court  in  the  last  case 
hf  Watson  and  others  against  Mercer,  decided  in  1834,  8  Pret.  110: 
'*  as  to  the  first  point  (say  the  court)  it  is  clear  that  this  court  has 
no  right  to  pronounce  an  act  of  the  state  legislature  void,  as  con- 
trary to  the  constitution  of  the  United  States,  from  the  mere  fact 
that  it  divests  antecedent  vested  rights  of  property.  The  constitu- 
tion of  the  United  States  does  not  prohibit  the  states  from  passing 
restrospective  laws  generally,  but  only  ex  post  facto  laws,  which  re- 
late only  to  penal  and  criminal  proceedings,  and  not  to  civil  pro- 
ceedings which  effect  private  rights  restrospectively." 

The  general  principle  that  one  iegisiat^ire  is  competent  to  repeal 
or  modify  any  act  which  a  former  legislature  was  competent  to 
pass,  and  that  one  legislature  can  not  abridge  the  powers  of  a  suc- 
ceeding legislature,  is  distinctly  sanctioned  as  to  all  general  legis- 
lation by  the  supreme  court  of  the  United  States  in  Fletcher  v. 
Peck,  6  Cranch,  87.  But  it  is  said  that  where  absolute  rights  of 
€41]  property  have  been  'acquired  and  vested  by  conveyances  of 
the  title  to,  or  delivery  of  the  possession  of  property,  under  the  au- 
thority of  a  law,  or  where  contracts  have  been  made  under  and  in 
pursuance  of  the  authority  of  a  law,  and  rights  thereby  vested,  the 
simple  repeal  of  the  law  does  not  divest  the  rights  thus  vested. 
This  may  be  correct  as  to  rights  acquired  from  conveyances  or  con- 
tracts under  the  law,  and  pursuant  to  its  authority ;  but  it  can  not 
l)e  applicable  to  rights  conferred  by  the  law  in  and  of  itself,  which 
are  inherent  in  its  terms  and  can  continue  only  as  incidents  to  the 
law  itself.  When  property  is  transferred  by  conveyance  or  delivery 
of  possession  under  the  authority  of  a  law,  the  vested  right  attaches 
as  an  incident  to  the  property,  and  adheres  to  and  passes  with  it. 
So,  also,  where  a  contract  is  made  under  the  authority  of  a  law,  the 
right  of  property  acquired  arises  not  from  the  law  itself  but  from 
the  contract  to  which  it  pertains  as  an  incident.  And,  in  either  case, 
the  prospective  repeal  of  the  law  could  not  divest  the  rights  thus 
iicquired,  originating  not  in  the  law  itself  but  in  acts  done  under 
the  law,  and  which  attach  as  incidents  not  to  the  law,  but  to  the 
property  conveyed  or  contract  made  under  the  law.  But  the  fran- 
chise of  a  corporation  which  consists,  not  of  the  rights  of  property- 
acquired  by  conveyances,  contracts  or  investments  under  the  au- 
thority of  the  charter,  but  of  the  civil  rights,  privileges  and  immu- 
nities conferred  by  the  law  itself  and  iahereikt  in  its  terms,  is  essen* 
tially  an  incident  Of  the  law  itself,  dependent  Qi>on  the  contiDoaDOv 
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•of  the  law,  and  extinguished  by  its  repeal.  7or  this  reason  it. is 
.olaimed  that  the  charter  of  a  private  corporation  is  a  oontract,  which 
from  its  nature  implies  a  surrender  of  the  legislative  power  of 
amendment  or  repeal.  This  implied  relinquishment  of  a  part  of 
the  legislative  power  of  the  state,  is  claimed  on  the  ground  of  the 
•character  of  the  corporation  created,  which  is  alleged  to  be  a  mere 
matter  of  private  interest^  unconnected  with  the  administration  of 
the  public  affairs,  and  therefore  not  liable  to  be  made  subservient 
to  the  public  welfare  by  legislative  control. 

*A  corporation  is  a  civil  institution.  It  is  established  by  a  [612 
Jaw  of  the  state  from  considerations  of  public  policy.  Its  existence, 
its  capacities,  and  its  powers  are  all  conferred  by  law  from  some 
real  or  supposed  public  benefit  to  result  from  it.  If  this  mere  crea- 
ture of  the  law  thus  instituted  or  established,  be  not  a  political  in- 
Mitutian  of  the  state,  it  would  be  difficult  to  conceive  under  what 
other  denomination  it  could  be  placed  by  any  sensible  distinction 
which  could  be  invented.  Mr.  Kyd,  a  reputable  elementary  author, 
.has  furnished  the  following  comprehensive  and  descriptive  defini- 
tion :  "  A  corporation,  or  body  politic,  or  body  incorporate,  is  a  col- 
lection of  many  individuals  united  in  one  body,  under  a  special 
denomination,  having  perpetual  succession  under  an  artificial  form, 
.find  vested  by  the  policy  of  the  law  with  a  capacity  of  acting,  in 
-several  respects,  as  an  individual,  particularly  of  taking  and  grant- 
ing property,  contracting  obligations,  and  of  suing  and  being  sued ; 
^f  enjoying  privileges  and  immunities  in  common,  and  of  exercising 
a  variety  of  political  rights,  more  or  less  extensive,  according  to  the 
design  of  its  institution,  or  the  powers  conferred  upon  it,  either  at 
the  time  of  its  creation  or  at  any  subsequent  period  of  its  existence.' 
JEyd  on  Corp.  13.  In  England,  a  corporation  is  usually  created  by 
n  charter  granted  by  the  King,  but  sometimes  by  an  act  of  Parlia- 
ment But  the  supreme  court  of  the  United  States  say,  in  Bank 
of  Augusta  v.  Earle,  13  Pot.  519,  "In  this  country,  no  franchise  can 
be  held  which  is  not  derived  from  the  law  of  the  state."  In  the 
latest  edition  of  Angell  &  Ames  on  Ck)rp.  pp.  3  and  4,  the  authors 
vsay:  "The  words  incorporation  SLud  corporation  are  frequently  con- 
founded, particularly  in  the  old  books.  The  distinction  between 
them  is,  however,  obvious;  the  one  is  Sk  political  institution;  the 
other  only  the  act  by  which  that  institution  is  created.  When  a  cor- 
poration is  said  to  be  a  person,  it  is  understood  to  be  so  only  in  certain 
respects  and  for  certain  purposes,  for  it  is  strictly  apolitical  institU' 
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f  fan."  It  matters  not  that  private  or  individual  interests  may  be  in- 
vested in  the  corporation,  or  tinder  the  authority  of  the  charter,  so  far 
643]  *as  this  denomination  of  the  institation  is  concerned.  Indi- 
vidual interests  or  investments  in  private  property  exist  ander  a 
great  variety  of  the  civil  institutions  of  the  state.  Private  institu- 
tions are  those  which  are  created  or  established  by  private  indi- 
viduals for  their  own  private  purposes.  Public  institutions  are 
those  which  are  created  and  exist  by  law  or  public  authority. 
Some  public  benefits  or  rights  may  result  from  the  institutions  of 
private  individuals  or  associations.  So  also  some  private  or  indi- 
vidual rights  may  arise  from  public  institutions.  The  only  sensi- 
ble distinction  between  public  and  private  institutions  is  to  bo 
found  in  the  authority  by  which,  and  the  purpose  for  which,  they 
are  created  and  exist.  Because,  therefore,  a  corporation  may  fall 
under  the  denomination  of  private  corporations,  in  the  artificial 
distinction  hatwoevi  public  9kXi&  private  corporations,  it  is  none  the 
less  a  public  or  political  institution.  The  distinction  between 
public  and  private  corporations  is  somewhat  arbitrary,  and  by  no 
means  determines  whether  the  corporation  is  a  public  or  private 
institution.  If  the  stock  in  a  banking,  railroad,  or  insurance  cor- 
poration be  exclusively  owned  by  the  government,  the  institution 
18  denominated  a  public  corporation ;  but  if  a  private  indvidual  be 
allowed  to  own  a  single  share  of  the  stock,  in  common  with  the 
government,  it  is  said  that  it  becomes  a  private  corporation. 
Eleemosynary  corporations,  established  for  the  purpose  of  public 
charity  or  for  the  advancement  of  religion,  education,  or  literature, 
upon  donations  or  bequests  made  exclusively  for  these  great  and 
beneficial  public  purposes,  without  the  right  to  or  expectation  of 
dividends,  repayment  or  other  individual  or  private  interest  therein 
in  future,  are  denominated  private  corporations.  But  an  incor- 
porated village,  in  the  use  or  expenditure  of  whose  property  the 
citizens  of  the  village  have  individual  and  private  interests,  and 
receive  daily  individual  and  private  benefits,  is  denominated  a 
public  corporation.  To  say  that  an  incorporated  bank,  authorized 
and  created  from  considerations  of  public  policy,  and  endowed  by 
law  with  the  extraordinary  power  and  sovereign  attribute  of  creat- 
644]  ing  in  *fact  the  circulating  medium  of  the  country,  and  re- 
gulating the  standard  of  value,  is  not  a  public  institution  of  the 
state  adopted  for  the  purposes  of  internal  government,  because  it 
ialls  under  the  artificial  denomination  of  private  corporations, 
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would  be  arrogaDt  absurdity.  And  it  would  be  eq^ual 
to  treat  a  railroad  corporation  as  a  private  institution, 
dowed  with  extensive  powers,  and  the  eztraordinar 
authority  of  exercising  the  right  of  eminent  domaii 
private  property  for  public  purposes.  In  truth  and 
whatever  arbitrary  or  fictitious  distinctions  may  have  1 
by  mere  verbiage,  these  corporations  are  in  fact  public 
created  by  public  authority,  from  considerations  of  pi 
and  endowed  with  highly  important  civil  power  for  t 
ment  of  the  public  welfare.  It  would  be  unreasonable 
speak  with  the  gi*eatest  moderation),  to  say  that  b< 
private  interests  are  invested  in  these  corporations,  tht 
they  must  be  denominated  private  institutions^  and  for 
placed  beyond  the  reach  of  responsibility  to  the  law-mj 
of  the  state  by  which  they  were  created.  The  most  s 
of  private  property  are  made  subservient  to  the  pul 
Under  the  right  of  eminent  domain,  the  land  which 
purchased  with  the  fruits  of  his  own  labor,  even  the  vei 
which  he  has  erected  his  domicil,  hallowed  by  all  the 
of  home,  and  to  which  he  holds  a  title  in  fee  simple  evi 
patent  from  the  government,  may  be  taken  from  him, 
by  a  corporation,  on  the  ground  of  subserving  the  pub 
Shall  this  be  done,  and  yet  the  individual  interests  o 
holders  in  this  very  corporation  be  placed  above  and 
subserviency  to  the  public  welfare,  from  the  paltry  cc 
that,  although  in  fact  and  in  reality  a  public  institution, 
tion  is  technically  denomination  a  private  corporation 
the  utter  fallacy  of  this  distinction,  the  Bast  India  com 
held  and  exercised  the  right,  under  a  charter  from  G] 
to  exclude  their  fellow  subjects  from  the  commerce 
•globe,  to  administer  an  annual  revenue  of  seven  mi 
sterling,  to  command  an  army  of  sixty  thousand  men, 
pose  of  the  lives  and  fortunes  of  thirty  milliions  of 
creatures,  came  under  this  denomination  of  private  cor 
It  is  admitted  upon  all  hands  that  the  legislature  has 
those  corporations  which  are  denominated  public  c 
either  to  modify  or  to  repeal  their  charters,  as  will  b< 
the  public  interests.  But  it  is  claimed  that  the  chart 
corporations,  technically  denominated  private  corporatu 
regarded  as  contracts,  and,  therefore,  beyond  the  contrc 
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iation  of  the  law-making  power  of  the  state.  And  this,  according 
to  a  late  elementary  work,  is  "  the  main  distinction  between  public 
and  private  corporations."  See  Angell  and  Ames  on  Corp. 
27,  28.  This  distinction  is  not  founded  on  sound  reason,  but  is 
based  upon  a  fiction,  and  has  its  origin  in  that  short-sighted  timid- 
ity of  capitalists,  which  distrusts  the  integrity  and  stability  of  the 
government.  The  true  reason  which  has  given  rise  to  this  con- 
structive fiction,  is  to  be  found  in  the  following  remarks  of  Angell 
and  Ames  on  Corp.  730,  to  wit :  "  Corporate  property  and  fran- 
<)hiscs,  important  as  they  usually  are  in  amount  and  extent,  and 
undefended  by  the  same  strong  sympathies  which  guard  individual 
rights,  offer  a  more  tempting  and  easier  spoil  to  misguided  power, 
whether  it  reside  in  the  prince  or  the  people."  It  is  this  distrust 
of  the  government  which  has  given  rise  to  the  doctrine  that  a  char- 
ter is  a  contract;  and  the  whole  doctrine  of  vested  rights,  which 
has  for  its  object  the  establishment  of  th&  rights  and  property  of 
<;orporations  upon  a  footing  of  far  greater  sanctity  and  permanency 
than  the  rights  and  property  of  private  persons,  by  placing  them 
beyond  the  reach  of  the  law-making  power  of  the  state.  It  is  a 
humilating  reflection  to  the  friends  of  our  republican  institutions, 
that  the  efforts  to  place  the  rights  and  property  of  corporations 
upon  a  footing  of  greater  sanctity  than  those  of  private  persons 
have  been  resisted  with  far  greater  success  in  England  than  they 
^6]  *have  been  in  this  country.  The  right  of  parliament  to 
amend  or  repeal  the  charters  of  private  corporations  has  for  many 
years  been  undisputed.  A  late  elegant  and  critical  historian,  in 
his  work  of  standard  authority  (see  Hallam's  Constitutional  His- 
tory of  England,  101,  102),  places  the  exercise  of  the  power  of  the 
legislative  authority  to  re-mould  and  regulate  the  rights  and  prop- 
erty of  corporations  upon  far  slighter  grounds  and  reasons  of  con- 
venience and  public  interest,  than  the  rights  and  property  of 
private  persons.  The  doctrine  of  vested  rights,  advocated  in  this 
<iountry,  which  places  the  adventitious  rights  resulting  from  this 
favored  class  of  our  political  institutions  upon  ground  of  higher 
regard  and  sanctity  than  the  fundamental  rights  of  private  prop- 
erty in  the  individual  citizen,  is  truly  startling  when  understood  in 
all  its  bearings,  and  has  its  origin  in  a  groundless  and  over-reach- 
ing timidity.  The  example  of  England  presents  us  with  no  in- 
stances of  the  violation  of  corporate  property  and  franchises,  by 
the  flagrant  acts  of  '<  misguided  power."  Upon  this  subject,  the 
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following  remarks  of  tlie  late  venerable  chief  justice  of  this  state- 
in  our  late  constitntioi^al  convention,  as  the  result  of  much  obser- 
vation and  experience,  are  not  inappropriate : 

"Mr.  Hitchcock,  of  Geauga,  had  said  hitherto,  and  said  still,  that 
he  saw  no  objection  to  giving  the  general  assembly  the  power  to- 
repeal  all  acts  of  incorporation.  The  only  consideration  was  the 
question  of  policy,  as  to  the  manner  in  which  it  should  be  exorcised. 
Now,  the  general  assembly  always  had  the  power  to  retain  the^ 
right  of  repeal  of  each  act  of  incorporation,  and,  in  his  opinion,  it 
should  have  exercised  it  in  nearly  every  instance,  except  in  corpo- 
rations for  internal  improvements."  See  Debates  and  Proceedings 
of  the  late  Constitutional  Convention  of  Ohio,  vol.  2,  619. 

Upon  this  subject  we  have  an  example  before  us  more  triumph- 
antly convincing  than  any  argument  or  authority.  In  the  State 
of  New  York,  since  the  year  1828,  out  of  abundant  caution,  and  to  ;.  C^^ 

protect  the  state  and  people  from  this  pernicious  doctrine  of  vested  ]f^i 

right,  in  regard  to  *corporation8,  which  the  courts  appeared    [647  SM 

disposed  to  adopt,  the  charter  of  every  corporation  which  Jtas  been 
granted,  has  been  by  express  statutory  provision  subjected  to  al- 
teration, suspension,  or  repeal,  in  the  discretion  of  the  legislature. 
And  in  1846  the  same  provision  substantially  was  inserted  in  the 
constitution  of  that  state ;  yet,  notwithstanding  this  fact,  it  has 
scarcely  escaped  the  observation  of  any  one  that  banking,  railroad,  'f'^ 

and  other  corporations  have  grown  up  and  existed  undisturbed,  ^^ 

and  internal  improvements,  commerce,  and  enterprise  generally,  iM 

flourished  in  New  York  to  an  extent  unexampled  even  in  any  other  v^| 

state  of  the  Union. 

Whether  regard  be  had  to  the  franchise  of  the  corporation  alone 
or  to  the  investments  of  private  property  under  the  authority  of 
the  charter,  in  either  instance  there  exists  no  good  reason  for  the 
distinction  above  mentioned  between  public  and  private  corpora- 
tions. The  elements  of  a  contract  in  the  grant  of  the  franchise 
exists  in  the  one  case,  if  it  does  in  the  other ;  and  the  rights  of 
private  property  would  be  invaded  or  violated  by  a  repeal  of  the 
charter  in  one  instance,  if  they  would  be  in  the  other.  Take,  for 
example,  an  Incorporated  village,  an  incorporated  bank,  and  an 
incorporated  college  or  church,  all  but  the  first  of  which  being 
denominated  private  corporations,  and  let  a  comparison  be  made.  ^^^ 

The  citizens  of  the  village  apply  for  a  charter.    It  is  granted  to  ;;' 

them.    The  franchise  confers  special  privileges,  beneficial  to  the^  \^j 

667  '    ^^ 
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^hole  village  and  each  individaal  citizen  of  it.  The  citizens  of 
the  village  accept  the  charter,  and  organize  the  corporation,  and 
on  the  faith  of  the  continuance  of  the  charter,  the  corporate  body, 
by  taxation  and  otherwise,  becomes  possessed  of  a  valuable  prop- 
erty, both  real  and  personal,  to  be  held  and  used  by  the  corpora- 
tion for  the  benefit  of  the  citizens  of  the  village.  Where  are  the 
constituents  or  elements  of  a  contract  in  the  case  of  the  bank  or 
the  college,  or  church,  which  do  not  exist  here?  In  the  case 
of  the  bank,  the  corporators  may  have  a  more  immediate  in- 
dividual interest  in  the  property  of  the  bank  than  the  citizens  of 
the  village  in  the  property  of  their  corporation;  but  this  can  not 
648]  create  the  distinction,  *for  such  is  not  the  case  with  the  col- 
lege or  the  church.  The  corporation  ofScers  and  citizens  of  the 
village  have  at  least  as  direct  and  immediate  an  interest  in  the 
property  and  business  of  their  corporation  as  the  trustees  and 
members  of  the  church,  or  the  trustees  or  patrons  of  the  college; 
and  the  citizens  of  the  village,  in  fact,  receive  a  more  direct  per- 
sonal and  pecuniary  advantage  from  the  franchise  of  their  corpora- 
tion than  do  the  corporators  of  the  college,  or  the  trustees  and 
members  of  the  church,  from  the  franchise. 

Again,  suppose  a  repeal  of  the  charter  of  each  one  of  these  cor- 
porations. If  the  obligation  of  any  contract  be  thereby  impaired, 
or  the  rights  of  private  property  violated,  in  the  one  case,  the  same 
occurs  in  the  case  of  each  of  the  others.  The  franchise  conferring 
special  privileges,  and  civil  power  and  authority  in  each  case,  is 
taken  away,  and  the  future  benefits  or  advantages  thereof  lost  by 
the  persons  directly  or  indirectly  interested  therein.  The  village 
corporation  may  be  supposed  to  own  extensive  and  valuable  prop- 
erty acquired  from  taxes  imposed  upon  the  citizens  of  the  village 
and  otherwise,  consisting  of  real  estate  with  valuable  buildings 
thereon,  fire  engines,  water  works,  stocks,  choses  in  action,  and 
other  property  acquired  and  held  for  the  benefit  of  the  citizens  of 
the  village ;  also,  private  individuals  may  have  acquired  important 
rights  of  property  by  contracts  or  obligations  against  the  corpora- 
tion, or  by  leases  of  buildings,  water  privileges,  market  places,  li- 
censes, etc.  The  unconditional  repeal  of  the  village  charter  strips 
that  corporation  of  its  franchise,  and  extinguishes  all  its  civil  au- 
thority, and  indeed  the  corporate  existence  itself.  This  franchise, 
or  the  civil  authority  and  special  privileges  conferred  by  it,  may 
Jiave  been  highly  beneficial  and  of  great  value  to  the  citizens  of 
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the  village.  In  case  of  a  private  corporation,  it  is  this  franchise  or 
the  authority  and  privileges  conferred  by  it,  which  is  said  to  con- 
•stitate  the  subject-matter  of  the  contract  with  the  state,  which  19 
impaired  by  the  repeal  or  amendment  of  the  charter.  If  the  fran- 
'Chise,  or  the  civil  authority  and  special  privileges  conferred  by  it, 
-constitute  the  subject  of  a  contract  *in  the  latter  case,  I  can  [619 
conceive  no  good  reason  why  it  does  not  in  case  of  the  village. 
In  both  instances,  a  corporate  franchise  is  granted  by  the  state,  and 
accepted  by  the  corporators.  In  both  instances,  civil  power  and 
authority,  and  special  privileges,  beneficial  to  the  corporators,  are 
conferred.  And  in  both  instances,  investments  in  private  property 
are  made  under  the  authority  of  the  charter,  and  on  the  faith  of 
its  continuance. 

The  investments  in  private  property,  made  under  the  authority 
of  the  charter,  arise,  not  from  the  alleged  contract  between  the 
corporation  and  the  state,  of  which  the  corporate  franchise  is  said 
to  be  the  subject-matter,  but  from  contracts  between  the  corpora- 
tion and  other  persons.  The  stock  in  a  bank  or  railroad  corpora- 
tion is  held  by  a  contract  between  the  corporation  and  the  stock- 
holder. Contracts  are  daily  made  with  corporations,  and  almost 
daily  investments  are  made  in  private  property,  under  the  author- 
ity of  their  charters ;  but  it  is  not  claimed  that  the  state  is  a  party 
to  any  of  these  transactions.  The  complaint  is  not  that  either  the 
<!ontracts  by  which  investments  are  made  in  the  stock  of  the  cor- 
poration, or  the  contracts  by  which  the  corporation  acquires  and 
holds  private  property,  or  the  contracts  out  of  which  arise  the  lia- 
bilities of  the  corporation  to  other  persons,  are  impaired  by  the  al- 
teration or  repeal  of  the  charter.  It  is  the  charter  or  franchise  of 
the  corporation,  which  is  said  to  constitute  the  contract  with  tho 
Btate,  within  the  operation  of  the  restrictive  clause  of  the  constitu- 
tion. It  does  not  necessarily  follow,  as  a  consequence  of  the  repeal 
of  the  charter  of  a  corporation,  that  the  rights  of  property  in  the 
capital  stock  or  the  undivided  profits,  or  other  property  acquired 
and  held  under  the  authority  of  the  charter,  will  be  impaired  or 
lost  to  those  beneficially  interested  therein.  The  corporation  itself, 
as  an  artificial  person  in  the  management  of  the  corporate  prop- 
erty and  business,  acts,  in  fact,  only  as  a  trustee  for  the  individual 
corporators  and  those  interested.  "The  great  object  of  an  incor- 
poration," says  Chief  Justice  Marshall,  "  is  to  bestow  the  character 
and  properties  of  individuality  on  a  *collective  and  chang-    [650 
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ing  body  of  men."    Providence  Bank  r.  fillings  et  »(.,  4  Pet.  561- 
K  ,  True  it  is,  that,  by  the  common  law,  on  the  dissolution  of  a  cor- 

v-^ .  poration,  its  real  estate  reverts  to  the  grantor  and  his  heirs ;  its- 

personal  estate  vests  in  the  state ;  and  the  debts  due  to  and  from  it 
are  wholly  extingaished.  Bat  the  common  law,  in  this  particalar, 
is  modified  by  statate,  so  that  such  can  not  be  claimed  as  the  nec- 
essary conseqirence  of  the  exercise  of  the  right  of  repeal.  Even, 
by  special  provision  in  the  act  repealing  the  charter  of  a  corpora- 
tion, all  the  rights  of  property  originating  nnder  the  aathority  of 
the  charter  can  be  protected  and  saved  for  those  beneficially  inter- 
ested. The  corporation  may  be  allowed  to  retain  its  corporate 
powers,  so  far  as  may  be  necessary  to  enable  it  to  settle  and  close 
up  its  affairs,  and  distribute  its  stock  or  property  to  those  interested 
or  equitably  entitled  to  it ;  or  the  same  object  may  be  accomplished 
through  the  intervention  of  trustees  of  asRignees  duly  authorized 
and  appointed  for  that  purpose.  2  Kent  Com.  247  ;  Campbell  et 
al.  V,  The  Mississippi  Bank,  6  How.  (Miss.),  674;  l^ashville  Bank 
V.  Petway,  3  Humph.  (Tenn.),  522 ;  James  v.  Woodruff,  10  Paige, 
541. 

But  in  case  of  the  repeal  of  the  charter  of  a  village  corporation, 
the  difficulty  in  protecting  fully  the  rights  of  private  property  in- 
vested under  the  authority  of  the  charter  is  at  least  as  great  as  in 
the  case  of  that  of  a  private  corporation.  By  the  repeal  of  the 
charter  of  a  bank,  nothing  is  lost  by  the  corporators  but  the  fran- 
chise of  the  corporation.  Provision  can  be  made  by  which  the  lia- 
bilities of  the  corporation  can  be  enforced,  its  debts  collected,  and 
the  share  of  each  stockholder  in  the  capital  stock  and  undivided 
profits  fully  protected  and  refunded.  In  case  of  the  repeal  of  the 
chai-ter  of  a  village,  a  college,  or  a  church,  the  difficulty  of  refund- 
ing or  distributing  the  corporate  property  to  the  beneficiaries  ac- 
cording to  their  respective  interests  therein,  may  be  very  considera- 
ble ;  but,  in  either  of  these  throe  cases,  the  corporate  property  can 
661]  be  protected  and  managed  through  the  ^intervention  of 
trustees  appointed  from  time  to  time,  so  as  to  accomplish  the  object 
of  the  association,  without  the  convenience  or  aid  of  the  corporate 
franchise. 

It  is  said  that  the  village  corporation  is  connected  with  the  ad- 
ministration of  the  public  affairs,  and  therefore  subject  to  control 
and  regulation  by  the  legislative  power.    But  we  should  not  be  in- 
duced by  mere  names  or  technical  phrases  to  overlook  the  substance 
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and  reason  of  the  thing.  Is  not  an  incorporated  bank,  which  is 
created  by  the  authority  of  law,  and  endowed  with  an  attribate  of 
sovereignty,  by  which  it  is  enabled  to  create  the  circulating  medium 
of  the  country,  and  to  control  the  standard  of  value,  an  institution 
connected  with  the  internal  government,  or  the  administration  of 
the  public  affairs?  With  what  show  of  reality  can  it  be  claimed 
that  a  railroad  corporation,  endowed  with  extensive  powers,  and 
authorized  to  take  and  appropriate  private  property  for  public  use, 
upon  the  ground  that  its  purposes  are  subservient  to  the  public 
welfare,  is  a  mere  private  institution,  disconnected  with  the  affairs 
of  the  government?  A  college  has  for  its  object  the  advancement 
of  the  cause  of  education,  and  a  church  the  cause  of  religion — both 
objects  of  public  interest,  and  both  recognized  in  the  constitution 
of  the  state  as  objects  deserving  the  encouragement  and  favor  of 
the  government,  from  the  fact  of  their  being  auxiliary  to  the  suc- 
cessful administration  of  the  public  affairs.  With  what  accuracy 
or  propriety  can  either  a  college  or  a  church,  when  instituted  under 
the  public  authority  of  an  act  of  incorporation,  and  having  for  its 
object  these  public  interests  important  to  the  purposes  of  govern- 
ment, be  denominated  or  treated  as  a  mere  private  institution  ? 

It  is  said  that  in  private  corporations  property  is  invested  by  per- 
sons for  private  or  individual  purposes.  But  this  is  not  certainly 
more  peculiarly  the  case  in  a  college  or  a  church  corporation,  than 
it  is  in  a  village  corporation.  Private  property  is  frequently  ac- 
quired by  the  latter  by  voluntary  subscription  and  donation,  as  well 
as  by  the  former,  and  the  private  and  individual  interests  in  the 
property  of  the  *village  corporation  is  more  immediate  and  [GSZ* 
direct  than  in  that  of  the  college  or  church  corporation. 

It  is  apparent,  from  a  thorough  examination  of  the  subject,  that 
the  distinction  between  public  and  private  corporations,  as  ordin- 
arily recognized  in  the  books,  is  a  mere  arbitrary  distinction,  with- 
out foundation  in  the  nature,  objects,  incidents,  or  property  of  this 
class  of  institutions.  And  in  truth  there  exists  no  sound  and  well- 
founded  reason  for  treating  the  charters  of  those  corporations 
usually  called  private  corporations  as  contracts,  while  the  charters 
of  those  known  as  public  corporations  are  not  so  considered ;  or  for 
denominating  the  former  as  mere  private  institutions,  and  the  lat- 
ter as  public  institutions ;  and  the  paramount  considerations  of  the 
public  interests  or  general  welfare  would  certainly  require  that  tho 
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former  should  be  eabject  to  regalation  by  the  law-making  power 
sa  well  as  the  latter. 

The  question  under  oonsideration  is  not  one  of  expediency,  bat 
of  constitutional  legislative  power.  The  frequent  and  inconsiderate 
exercise  of  this  power  is  not  proposed.  The  existence  of  the  right 
of  the  legislature  to  regulate  or  repeal  the  charter  of  a  corporation 
is  one  thing,  and  the  indiscreet  exercise  or  abuse  of  that  power  an- 
other, and  very  different  thing.  A  proposition  for  the  exercise  of 
this  power  involves  the  question,  not  of  a  contract,  but  of  good  faith 
on  the  part  of  the  state  in  the  administration  of  the  public  affairs ; 
and  it  should  never  be  exercised,  in  relation  either  to  public  or  pri- 
vate corporations,  except  upon  plain  and  high  considerations  of 
justice  and  public  policy.  When  a  law  has  been  enacted  conferring 
the  civil  rights  of  a  corporate  franchise  on  an  association  of  indi- 
viduals, who  have,  on  the  inducement  thus  held  out  by  the  govern- 
ment, embarked  in  any  particular  business  and  made  extensive  in- 
vestments in  property,  the  right  of  amending  or  repealing  the  law 
should  be  exercised  with  great  caution,  and  a  just  regard  for  the 
private  interests  involved ;  and  the  public  faith  can  only  be  pre- 
served in  the  exercise  of  this  power  by  some  such  paramount  con- 
653]  siderations  ^f  the  public  interests  and  general  welfare  as 
justify  and  call  for  the  exercise  of  the  right  of  eminent  domain. 
When  persons  engage  in  business,  or  make  investments  in  property 
under  the  authority,  and  with  the  rights,  privileges  and  advantages 
conferred  by  any  of  the  laws  or  public  institutions  of  the  state,  they 
do  so,  relying  for  their  protection  not  upon  the  absurd  fiction  of  a 
private  contract  between  themselves  and  the  state,  but  upon  the 
high  and  sacred  obligations  of  the  public  faith  in  the  administration 
of  the  government. 

There  are  numerous  relations  arising  from  the  laws  and  institu- 
tions of  the  state,  creating  obligations  bearing  fully  as  strong  a  re- 
semblance to  a  contract,  as  the  charter  of  a  private  corporation, 
which  it  is  conceded  do  not  fall  within  the  scope  and  operation  of 
the  restrictive  clause  of  the  constitution  of  the  United  States  in  re- 
lation to  contracts.  Marriage  is,  in  one  sense,  a  contract,  often  in- 
volving in  its  incidents  extensive  rights  to  property  and  important 
obligations  for  the  support  of  the  wife,  and  the  protection,  mainte- 
nance; and  education  of  children  ;  yet  since  the  origin  of  our  gov- 
ernment, not  only  this  contract,  but  also  the  rights  and  obligations 
incidentsd  to  it,  have  been  subject  to  legislative  control  and  regula- 
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tioD  in  almoBt  every  state  of  the  Union.  The  marriage  relation, 
although  it  is  said  to  have  its  foandation  in  nature,  and  to  be  sane* 
tioned  by  Divine  Sevelation,yet,  in  a  legal  point  of  view,  it  is  one  of 
the  civil  institutions  of  the  state,  deriving  ail  its  legal  efficacy  and 
authority  from  the  laws  of  the  state,  and  therefore  not  within  .the 
operation  of  this  restrictive  clause  of  the  constitution  of  the 
United  StatefS.  It  is  true,  however,  that  Judge  Story,  in  intimat- 
ing a  different  opinion  in  the  case  of  Dartmouth  College  v.  Wood- 
ward, remarks,  that  it  is  only  in  case  of  a  violation  of  the  marriage 
contract  by  one  of  the  parties  that  the  legislature  has  assumed  the 
authority  to  grant  a  divorce.  This  is  not  strictly  correct.  But  the 
advocates  of  this  doctrine  of  vested  rights,  including  Judge  Story, 
deny  the  legislative  authority  to  *modify  or  repeal  the  [654 
charters  of  private  corporations,  either  in  case  of  the  violation  or 
abuse  of  the  corporate  franchise,  or  otherwise ;  claiming  that  the 
question  of  the  violation  or  abuse  of  a  corporate  franchise  is  a  ju- 
dicial question,  and  not  within  the  province  of  the  legislature. 

A  law  locating  the  seat  of  justice  of  a  newly  organized  county  at 
a  particular  village,  on  a  proposition  of  the  citizens  of  the  village, 
in  case  of  such  location  to  raise  means  by  private  contributions  to 
construct  the  public  buildings  for  the  county,  is  in  the  nature  of  a 
contract.  Yet  it  can  not  be  denied  but  that  after  the  citizens  of  the 
village  have  complied  on  their  part  at  great  expense  to  themselves, 
and  also  made  large  investments  in  property  at  enhanced  prices  in 
view  of  the  advantage  of  such  location  of  the  county-seat,  the  leg- 
islature may,  from  considerations  of  the  public  interests,  remove  by 
law  such  county-seat  to  some  other  place,  or  repeal  the  law  creating 
the  county,  and  thus  not  only  divest  the  citizens  of  the  village  of 
the  advantages  of  the  county-seat,  but  also  strip  the  county  officers 
of  the  emoluments,  special  privileges,  and  civil  authority  conferred 
by  their  respective  offices.  And  such  legislative  act  would  present 
a  question  not  of  contract  but  of  the  public  faith. 

A  license  granted  under  the  authority  of  law  for  a  stipulated  sum 
of  money,  and  for  a  specified  period  of  time,  to  a  traveling  mer- 
chant, to  exercise  certain  special  and  exclusive  privileges  forbidden 
to  the  community  at  large  in  the  sale  of  goods,  wares,  and  mer- 
chandise within  the  state,  is  a  franchise,  and  possesses  more  clearly 
the  elements  of  a  contract  than  the  franchise  of  a  private  corpora- 
tion obtained  without  the  payment  of  a  bonus;  yet  the  authority 
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JButler  V.  Tho  State  of  PenDsylvania,  10  How.  402  j  The  Common-     4l 
wealth  r.  Bacon,  6  Serg.  &  R.  322;  The  Commonwealth  v,  Mann,  ^ 
Watts  &  S.  418;  Barker  v.  The  City  of  Pittsburg,  4  Penn.  St.  51; 
The  Commonwealth  v.  Clarke,  7  Watts  &  S.  127 ;  Conner  v.  The 
€ity  of  Now  York,  2  Sandford,  355. 

The  legislature  of  this  state,  by  a  single  law,  passed  March  6, 
1845,  entitled,  "  An  act  to  amend  an  act  entitled  an  act  to  abolish 
the  board  of  canal  commissioners  and  revive  the  board  of  public 
works,  etc.,"  divested  several  hundred  public  officers,  engineers,  col- 
lectors of  tolls,  and  other  public  agents,  of  their  public  employment  .-,^ 
before  the  expiration  of  their  term  of  service.  And  the  same  legis-  '  ;f^ 
lature,  on  the  12th  March,  1845,  by  an  act  entitled,  "  An  act  to  pro-  ;^ 
Tide  for  the  state  printing,"  repealed  the  office  of  state  printer,  and  '  f^J^ 
thus  deprived  the  public  printer  of  the  stat^  of  the  rights,  privi-  ^"iM 
leges,  and  profits  of  his  public  employment  in  the  midst  of  bis  term, 
notwithstanding  he  was  under  bond  with  security  in  tho  penal  sum 
-of  ton  thousand  dollars  for  tho  faithful  discharge  of  his  duties,  and 
had  made  necessary  investments  in  printing  materials,  etc.,  to  the  "jj 
amount  of  some  thirty  or  farty  thousand  dollars  for  the  execution 
'Of  the  public  printing  during  his  term.  And  a  bill  in  chancery  filed 
in  the  supreme  court  of  the  state,  by  the  public  printer  thus  de- 
prived of  his  situation,  to  enjoin  the  secretary,  auditor,  and  treas- 
urer of  state  from  the  violation  of  his  contract,  by  the  execution  of 
this  law,  was,  upon  full  hearing  upon  the  merits,  dismissed  by  the 
.«ourt,  and  the  exercise  of  this  power  by  the  legislature  fully  sus- 
tained.   See  Eecords  S.  C.  Franklin  county. 

When  the  rights  and  special  privileges  of  persons,  arising  under 
stich  engagements  with  the  state,  presenting  in  a  much  stronger 
light  the  essential  elements  of  a  contract  than  is  to  be  found  in  the 
<5hartcr  of  a  private  corporation,  are  thus  subject  to  regulation  and 
repeal  by  the  law-making  power  of  the  state,  it  would  seem  that  it  A 

was  time  that  the  doctrine  of  vested  rights  in  regard  to  corporations  i 

in  Ohio,  at  least,  should  be  dropped  and  allowed  to  pass  into  oblivion.  *i 

*The  term  "  contract,"  in  the  constitution  of  the  United    [657  H 

States,  must,  as  Chief  Justice  Marshall  says,  be  understood  in  its  ^« 

ordinary  and  limited  signification,  and  not  as  extending  to  the  rights  ] 

and  engagements  created  by  or  arising  from  the  laws  and  civil  in-  i    [ 

fititutions  of  the  state.    The  charter  of  a  private  corporation  does  *  ^  • 

not,  in  truth  and  in  reality,  comprise  the  essential  elements  of  a  ^ 

<^ontract  in  its  ordinary  sense  when  applied  to  property,  or  some 
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object  of  value.  These  essential  elei 
lowing,  to  wit:'  1.  The  assent  or  agrei 
2.  A  legal  and  competent  object  or  sui 
consideration.  4.  And  a  mutuality  oi 
either  one  of  these  essential  requisi 
they  to  be  found  in  the  charter  of  a 

1.  It  is  claimed  that  the  parties 
government  on  the  one  part,  and  th 
corporators  on  the  other.  The  ad 
somewhat  among  themselves,  whetl 
individual  corporators,  constitute  tl 
Story,  in  the  case  of  Dartmouth  C( 
great  length  to  show  that  it. is  the  < 
to  the  contract.  He  places  the  doc 
native,  leaving  its  advocates  to  sele< 
views.  Mr.  Justice  Washington,  in 
and  Chancellor  Kent,  in  his  Com 
ground  of  a  contract  between  the  ^ 
corporators.  But  Judge  Hitchcock 
Ohio  V.  The  Com.  Bank  of  Cincinna 
well  settled  "  to  be  a  contract  "  betw 
tion;"  and  he  refers  to  the  decision 
to  sustain  him  I 

It  may  be  a  matter  of  some  impoi 
to  the  real  party  to  the  contract,  if 
corporators,  whether  taken  collective 
658]  and  those  who  are  the  corpor 
next.  And  the  grant  of  a  franchis 
sideration  on  the  part  of  the  goveri 
vidual  corporators,  but  to  the  artific 
eleemosynary  corporations,  especic 
even  the  beneficiaries  of  the  grant, 
paid  by  the  corporators,  the  only  c 
ceived  by  the  government  is  from  t 
dividual  corporators.  On  the  other 
corporation  is  the  true  party,  the  qu 
At  the  time  of  the  grant  of  the  frai 
organization  under  the  charter,  whi 
sent  or  agreement  of  the  two  pan 
nonentity — is  without  existence  or 
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contract.  The  charter  is  said  to  be  an  executed  c 
can  the  artificial  being,  which  is  said  to  be  creat 
from,  the  execution  of  the  contract,  be  one  of  the  < 
its  formation  ? 

Again,  it  is  said  that  the  legislature  acts  as 
state  in  making  this  contract.  An  agent,  in  ord< 
tract  for  the  principal,  must  be  empowered  with  c 
ity  so  to  do.  It  is  well  settled  that  the  legislatni 
powers  except  such  as  are  expressly  granted,  an 
incidents.  Legislative  authority  is,  in  very  gen( 
in  the  general  assembly,  which  may  by  law  aut 
the  making  of  contracts  ;  but  the  making  of  a  coi 
of  the  state,  as  well  as  the  execution  of  it,  belongs 
executive,  and  not  to  the  legislative  branch  of 
It  is  very  clear  that  the  authority  of  making 
among  the  express  powers  of  the  general  assembly 
it  would  be  diflScult  to  show  it  to  be  necessarily  in 
them. 

2.  The  object  or  subject-matter  of  the  contract, 
doctrine  of  vested  rights,  is  the  corporate  franchi 
of  the  civil  power  and  authority  granted  by  the  *g 
creating  the  body  corporate,  and  clothing  it  with  c 
powers,  and  privileges  withheld  from  the  commui 
opinions  of  Mr.  Justice  Story  and  Mr.  Justice  Wa 
mouth  College  i?.  Woodward,  4  Wheat.;  Ang.  & 
A  franchise  in  England  is  defined  to  be  a  royal  pri 
of  the  royal  prerogative  subsisting  in  the  hands 
grant  from  the  crown.  [2  W.  Bl.  37  ;  4  Cruise's 
are  various  kinds  of  franchises ;  and,  according  t 
is  likewise  a  franchise  for  a  number  of  persons  t 
and  subsist  as  a  body  politic,  with  a  power  to  n: 
succession,  and  to  do  other  corporate  acts."  A( 
corporate  franchise  is  a  branch  of  the  prerogative  « 
in  other  words,  a  special  grant  of  a  portion  of  th( 
government  in  the  hands  of  certain  persons. 

And  the  question  here  presented  is  whether  i 
or  power  of  the  government,  granted  or  conferre 
can  be  made  the  legitimate  subject-matter  of  a  con 
the  opinion  clearly  that  it  can  not,  within  thetru( 
ing  of  the  restrictive  clause  of  the  constitution  of 
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T  no  vested  right  of  private  property  can  exist  or 
ivil  power  or  authority  of  government.  Our  oon- 
j  that  the  sole  object  of  government  is  to  secure  to 
essings  of  liberty  and  promote  their  common  wel- 
nment  being  one  of  delegated  powers,  founded  ap- 
>  that  sovereignty  is  inherent  in  the  people  ;  that 
luthority  is  expressly  delegated  to  the  government 
ic  good  ;  and  that  all  power  and  authority  not  ox- 
l  remains  with  the  people  ;  it  follows  that  the  civil 
to  the  government  is  a  high  and  sacred  trusty  to  bo 
or  the  equal  protection  and  common  benefit  of  the 
Lion  of  it  can  bo  sold  out  by  the  government,  or 
ontract.  When,  in  the  establishment  of  the  civil 
s  of  the  *stato,  or  in  the  administration  of  the  gov- 
Dwcr  and  authority  is  vested  or  delegated  to  any 
8,  it  is  still  a  trusty  to  be  exercised  pui-suant  to  the 
^inal  delegation  by  the  people,  and  ever  subject  to 
lation  for  that  purpose.  The  claim,  therefore,  that 
private  property  can  be  created  and  held  in  the 
)r  special  privileges  granted  or  conferred  by  the 
n  derogation  of  the  fundamental  principles  of  all 
;  in  this  country. 

Einchises,  offices  and  dignities  or  degrees  of  nobility, 
incorporeal  hereditaments,  in  which  a  man  may 

or  estate.  1  W.  Bl.  ch.  12 ;  2  lb.  37.  According 
man  may  have  an  estate  in  a  public  office,  either 
lis  heirs,  or  for  life,  or  for  a  term  of  years,  or  dur- 
jT.  lb.  vol.  2,  page  36.  So  also  with  dignities  and 
the  theory  and  foundation  of  the  British  govern - 
ly  different  from  ours.  The  sovereignty  there  is 
9  king  instead  of  the  people;  and  the  king,  whose 
ise  is  unlimited,  and  whose  dignity  is  supreme,  is 
ce  of  all  civil  power  and  authority.     He  is  said  to 

of  justice  and  the  source  of  all  titles  of  nobility, 
jges.  1  Bl.  271.  He  can  create  and  confer  at  pleas- 
BSces  and  dignities  for  a  term  of  years,  for  life,  or 
ritance.  1  Bl.  Com.  252  and  353 ;  also  Bacon's  Abr. 
,  and  Appendix,  same  title,  D.  It  is  in  the  exercise 
jwers  that  the  king,  by  his  letters  patent,  creates 
be  king,  as  the  original  source  or  proprietor  of  honor^ 
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ofSce  and  privilege,  may  grant  or  confer  franchises,  offices  and  titles 
of  nobility  in  such  manner  as  to  create  vested  rights  of  property 
in  them.  This,  however,  is  upon  the  principle  that  government  ia 
instituted  for  the  benefit  of  the  rulers  rather  than  the  governed. 

But  no  such  power  or  authority  is  vested  in  our  government. 
The  legislature  can  grant  no  franchise,  office  or  privilege  as  the 
original  source  or  proprietor  of  civil  power  and  *authority.  [661 
It  may,  however,  within  the  scope  of  its  delegated  power,  create 
>office8  and  confer  franchises  and  privileges  as  trusts  to  be  used  fbr 
the  public  good ;  but  if,  from  such  delegation  of  civil  authority, 
individual  and  private  advantage  result,  it  is  not  in  the  nature  of  a 
vested  right  of  private  property. 

It  would  seem  that  some  of  the  courts  and  judges  in  this  country 
have  held  franchises,  offices,  and  privileges  to  be  private  property 
4ind  the  subject-matter  of  private  contracts,  upon  the  authority  of 
the  laws  of  England,  without  taking  into  consideration  the  great 
and  fundamental  distinction  between  the  source  and  the  object  of  all 
-civil  authority  in  that  country  and  in  this.  Mr.  Justice  Story,  in 
bis  opinion  in  Dartmouth  College  v.  Woodward,  4  Wheat.  699, 
.fiays:  "The  truth  is  that  all  incorporeal  hereditaments,  whether 
they  be  immunities,  dignities,  offices,  or  franchises,  or  other  rights, 
-are  deemed  valuable  in  law.  The  owners  have  a  legal  estate  and 
property  in  them,  and  legal  remedies  to  support  and  recover  them, 
in  case  of  any  injury,  obstruction,  or  disseizin  of  them.  Whenever 
they  are  the  subjects  of  a  contract  or  grant,  they  are  just  as  much 
within  the  reach  of  the  constitution  as  any  other  grant.'*  The 
learned  judge  treats  civil  "immunities,  dignities,  offices,  and  fran- 
chises" in  this  country  as  "incorporeal  hereditaments" — that  is, 
jproperty  capable  of  inheritance  I 

The  bill  of  rights  in  the  constitution  of  Ohio,  under  which  the 
law  in  controversy  was  enacted,  contained  the  following  restric- 
tion :  "  That  no  hereditary  emoluments,  privileges,  or  honors  shall 
ever  be  granted  or  conferred  by  this  state."  It  would  be  difficult 
to  conceive  how  offices,  franchises,  and  immunities  could  be  con- 
ferred as  incorporeal  hereditaments  or  privileges,  or  estates  capa- 
ble of  being  hereditary^  without  a  conflict  with  this  constitutional 
provision. 

The  language  of  Judge  Story  is  somewhat  vague,  and  not  ex- 
pressive of  any  very  definite  conception  of  what  constitutes  prop- 
erty.   Every  light  "deemed  valuable  in  law,"  and  "to  support 
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and  recover  which  a  legal  reined 
662]  .  trust,  public  or  private,  r 
protected  by  legal  procees,  yet  th 
interest  in  it.  A  right  to  exer 
office  and  receive  the  emolumei 
bent,  and  may  be  asserted  and 
justice ;  yet  it  is  well  settled  thai 
property  consists  in  the  absolute 
enjoyment,  and  disposal  of  it,  w 
save  only  by  the  laws  of  the  land 
to  a  standard  elementary  author, 
which  belong  to  us  by  that  ex 
exclude  all  others  from  having  a 
and  in  defining  property,  the  a 
as  an  exclusive  right  to  things,  c 
of  them,  either  by  exchanging  tl 
them  away  to  any  other  person  ^ 
in  return,  or  even  of  throwing  t 
relinquishing  them."  Butherfo 
of  Nature,  220.  Franchises,  oflB 
not  and  can  not  be  made  propei 
legal  sense  of  that  term.  They 
derived  from,  or  branches  of  tha 
people  in  their  sovereign  capa< 
them  to  be  used  through  the 
alone  for  the  public  good.  Thig 
longs  to  the  people  at  large  as  a 
cise  must  always  be  subservient 
mount  and  controlling  purpose,  ( 
by  private  contract,  can  not  be  i 
ject- matter  of  private  property, 
and  individual  advantage,  and  n 
in  it  can  be  granted  by  the  leg 
of  its  public  trust. 
663]  "^L  am  aware  that  the  si 
have,  in  several  instances,  and  e 
Bridge  v.  Dix,  6  How.  507,  assut 
of  a  private  corporation  is  priva 
erenco  for  the  opinion  of  that 
been  adopted  as  <Uaw  taken  fo: 
670 
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In  the  case  cited  the  question  was  not  even  discussed,  but  i 
granted  both  by  the  court  and  by  the  counsel.  This  opii 
the  franchise  of  a  corporation  is  private  property  appear 
had  its  origin  in  the  doctrine  prevailing  in  England,  and 
not  applicable  in  this  country,  and  to  be  founded  on  the  i 
of  the  Dartmouth  College  case,  which,  on  examination, 
sustain  it.  And  the  reason  assigned  for  this  position  in 
ion  of  the  court  in  the  case  of  West  River  Bridge  v.  D\: 
"it  is  its  character  of  property  only  which  imparts  to  it  vi 
alone  authorizes  in  individuals  a  right  of  action  for  invi 
disturbances  of  its  enjoyment."  This  does  not  furnish  c 
tory  test  that  a  franchise  is  private  property.  It  is  not  ev 
which  is  valuable,  and  for  an  invasion  or  disturbance  of  wh 
enjoyment,  a  right  of  action  is  authorized,  that  constitute 
property.  The  right  of  a  public  or  municipal  corporation  ii 
chise  may  be  valuable,  and  for  an  encroachment  upon  which 
action  is  authorized ;  yet  this  is  admitted  not  to  be  private 
The  right  to  a  public  ofSce  may  be  valuable ;  for  any  distui 
the  enjoyment  of  which  a  right  of  action  is  authorized.  Th 
suffrage  may  be  valuable— is  held  dear  by  all  freemen — and 
tarbance  in  the  exercise  of  which  a  right  of  action  exists: 
not  a  matter  of  private  property.  These  are  political  ri 
portant,  valuable,  and  capable  of  being  asserted  in  a  cou 
tice;  yet  they  are  clearly  distinguished  from  the  rights  o 
property.  The  rights  of  personal  liberty  and  personal 
are  distinguished  from  the  rights  of  private  property; 
are  valuable,  and  may  be  maintained  by  legal  process 
♦more  sacred  than  the  latter.  The  rights  of  private  pro 
erty,  as  well  as  the  rights  of  personal  liberty  and  per 
curity,  are  original  and  fundamental  rights,  existing  ai 
and  independent  of  civil  government;  but  the  franchise 
poration  is  an  adventitious  or  derivative  right,  originati 
government — a  trust  of  civil  power  granted  or  delegat< 
administration  of  the  public  affairs ;  and,  although  privj 
dividual  interests  may  result  from  it,  and  private  proper 
vested  in  business  under  its  authority,  and  with  the  advi 
its  privileges ;  yet  the  political  right,  the  franchise  itself 
main  subservient  to  the  paramount  object  of  its  creation— 
inal  object  of  all  delegated  civil  power — the  public  welfa 
although  this  right  may  be  valuable,  and  may  be  assei 
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ce,  it  can  not  be  made  the  subject  of  private  property 
ory  and  fundamental  principles  of  our  government 
until  the  people  part  with  their  sovereignty,  and  civil 
)8e  from  its  subserviency  to  the  public  good,  becomes 
Then  it  shall  be  established  that  government  is  insti- 

benefit  of  rulers  rather  than  the  people,  then  civil 
B  made  the  subject  of  barter  and  sale,  and  vested  es- 
ritance,  or  for  life,  or  for  years,  in  the  special  privi- 
authority,  be  created  for  mere  private  and  individual 

appears  to  be  the  case  in  England.  But,  even  in 
3re  it  is  said  that  franchises,  offices,  and  dignities  or 
ability  are  the  subjects  of  private  property,  in  which 
bates,  or  estates  for  life  or  for  years  are  created,  and 
Dse  rights  are  not  placed  above  or  made  independent 
ount  object  of  all  civil  government  by  the  fiction  and 
3tity  of  a  contract,  but  are  liable  to  be  made  subser- 
•ublic  welfare  by  the  legislative  control  of  parliament. 
a  sufficient  legal  consideration,  there  is  no  contract. 
n  the  semblance  of  a  consideration,  was  received  by 
I  the  Bank  of  Toledo  for  its  charter  ?  The  investments 
by  the  stockholders  in  the  stock  *of  the  corporation 
the  benefit  of  the  state,  but  their  own  individual  and 
ssts.  The  only  pretense  of  a  consideration  set  up  is 
itage  or  benefit  to  the  public  results  from  the  business 
ation.  About  this,  a  difference  of  opinion  might  ex- 
that  as  it  may,  this  can  be  nothing  more  than  that  in- 
nsequential  benefit  likely  to  accrue  to  the  community 
the  successful  prosecution  of  any  of  the  useful  branches 

The  corporation,  although  a  political  institution, 
iblic  authority,  from  considerations  of  public  policy, 
its  own  peculiar  business  and  interests,  and  does  not 
gate  itself,  in  any  manner,  to  serve  the  public  or  the 
isideration  for  its  charter.     No  damage  or  loss  is  sus- 

done,  or  to  be  done,  on  the  part  of  the  company,  or 
r-corn  rendered,  with  a  view  to  a  consideration  or  com- 

the  charter.     Angell  &  Ames,  in  their  Elementary  ^ 

he  Law  of  Private  Corporations,  say  (page  28)  :  "  In  f 

lamed  and  other  like  corporations,  the  acts  done  by 
le  with  a  view  to  their  own  interest ;  and  if  thereby 
ally  promote  that  of  the  public,  it  can  not  reasonably 
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be  supposed  they  do  it  from  any  spirit  of  liberality  they  have  be- 
yond that  of  their  fellow -citizens. 

4.  Without  a  mutual  and  binding  obligation,  there  can  be  no  contract. 
Wherein  consists  the  binding  obligation  on  the  part  of  the  com- 
pany ?  The  corporators  are  under  no  obligation  to  accept  the^ 
charter,  and  exercise  its  functions  after  it  is  granted.  This  is  a 
mere  voluntary  matter  upon  their  part.  And  if  they  do  accept 
the  charter,  and  organize  under  it,  they  are  under  no  binding  ob- 
ligation to  continue  the  corporation  or  business  during  the  term  of 
the  charter ;  but  they  are  at  liberty  to  dissolve  the  corporation  and 
discontinue  the  business  at  pleasure.  Where,  then,  is  the  obliga- 
tion on  the  part  of  the  company  ?  It  can  not  consist  in  the  observ- 
ance of  its  daty  as  a  corporation.  The  action  of  the  body  cor- 
porate  is  limited  by  the  extent  of  its  corporate  powers.  This  is 
*not  a  matter  of  obligation,  but  of  power,  inasmuch  as  it  is  [666 
well  settled  that  a  corporation  can  do  no  legal  and  valid  act  beyond 
the  scope  of  its  corporate  authority. 

The  charter  of  a  corporation  in  this  country  is  a  legislative  en- 
actment, possessing  the  form  and  essential  parts  of  a  law,  but  not 
those  of  a  contract  j  and,  in  Ohio,  it  is  published,  distributed,  and 
judicially  noticed  as  a  public  statute.  The  enactment  of  laws  be- 
longs peculiarly  to  the  legislative,  but  the  making  and  execution 
of  contracts  to  the  executive  department  of  the  state.  There  is 
no  better  settled  rule  of  law  than  that,  where  one  of  the  parties  to 
c  contract  has  violated  the  terms  and  conditions  of  it,  the  other 
party  may  rescind  or  disregard  it.  And  it  would  seem  that  to  re- 
voke, or  rescind  a  franchise,  by  the  repeal  of  a  charter,  on  the 
ground  of  its  violation  or  abuse,  would  be  at  least  as  appropriately 
a  legislative  act  as  that  of  entering  into  or  making  a  contract. 

But  if  the  charter  of  a  corporation,  which  possesses  all  the  forms 
and  essential  parts  of  a  law,  be  a  contract,  such  contract  is  con- 
tained in  the  provisions  of  a  law,  and  must,  as  auch  contract,  em- 
brace the  inherent  incidents  of  the  law,  and  thus,  by  its  own  terms, 
be  subject  to  modification  and  repeal  by  the  legislature.  This  leg- 
islative power  includes  as  well  the  power  to  amend  or  repeal  laws 
as  the  power  to  enact  them.  The  one  is  the  necessary  incident  of 
the  other.  This  fundamental  principle  is  given  to  us  by  very  high 
authority,  in  the  following  language : 

"  The  legislative  power  implies  a  power  not  only  of  making  laws, 
but  of  altering  and  repealing  them.    As  the  circumstances,  either 
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of  the  State  itself,  or  of  the  several  indivii 
are  changed,  such  claims  and  saoh  duties 
ficial,  may  become  useless,  burdensome,  or  < 
fore,  the  legislative  power  could  not  change 
scribes,  -so  as  to  suit  them  to  the  circumstai 
and  of  the  members  of  that  body,  it  could  i 
for  which  it  was  established,  and  could  not, 
claims  and  their  duties,  in  such  a  manner  a 
the  good  of  the  whole,  and  of  the  several  i 
up  that  whole.''  Bu^rherford's  Inst  270. 
667J  *When,  therefore,  the  legislature  € 
to  amend  or  repeal  it,  is  implied  in  its  term 
of  it,  and  inherent  in  the  power  which  crea 
as  a  general  principle,  but  it  is  claimed  thai 
to  it,  in  the  case  of  a  law  creating  a  privf 
such  case,  the  legislature  part  with  the  r'lgl 
peal,  unless  it  be  reserved  by  express  pro\ 
this  exception  is  not  easy  of  comprehension 
in  any  express  provision  of  the  constitutio 
least  to  perceive  how  it  can  be  derived  by 
the  constitution  or  the  law  itself. 

The  doctrine  that  the  right  of  amendi 
parted  with  by  mere  implication,  is  reversini 
ciple  that  public  grants  are  to  be  strictly 
derived  from  them  by  implication.  And  in 
idence  Bank  v.  Billings,  4  Pet.  514,  it  is  v 
any  rights  or  privileges,  which  may  exempt 
ordinary  burdens  or  liabilities  common  in  I 
viduals,  do  not  flow  necessarily  from  the  cha 
expressed  in  it,  or  they  do  not  exist.  The  i 
repeal  being  a  highly  important  fundamenti 
legislative  power  itself,  the  great  interests 
concerned  in  preserving  it  undiminished;  i 
rendered  or  diminished  in  any  instance  w 
express  provision  ;  and  the  community  has  a 
abandonment  of  such  a  right  is  not  to  be  t£ 
Hon  and  presumption^  where  the  deliberate  \ 
the  part  of  the  state  to  make  such  surr 
xioes  not  expressly  and  positively  appear. 

The  legislative  authority  of  the  atate,  wh 
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«Dt  prerogative  of  sovereign  authority  conferred  by  the 
the  government,  is,  in  general  terms,  vested  in  the  gene 
bly.  This  high  civil  authority,  which  incltides  the  power  oj 
^:antrol  over  all  existing  laws,  by  ^amendment  or  repeal,  is 
sabject  to  surrender  or  dimination,  bat  most  remain  th 
the  general  assembly  at  each  session.  Every  law  must 
to  the  implied  condition  of  this  legislative  control.  1 
great  safeguard  in  the  hands  of  the  people,  to  prevent  t 
tive  power  from  becoming  absolute  and  tyrannical.  If  t 
ture  could,  in  the  enactment  of  laws  at  one  session,  by  c 
otherwise,  abridge  the  legislative  authority  at  a  subseque 
and  thus  provide  against  either  the  repeal  or  amendmeni 
actments  in  future,  this  power  would  soon  become  ab< 
dangerous.  The  constitution,  which  is  the  fundamental 
state,  made  by  the  people  themselves  in  their  sovereign  c 
alone  beyond  legislative  control.  If  the  legislature  a 
laws,  and,  by  contract,  part  with  the  legislative  control  < 
they  would  have  all  the  permanency  of  the  constitui 
The  claim  that  the  general  assembly  can,  in  the  abson 
constitutional  provision  authorizing  it,  part  with  any 
power,  or  by  contract  limit  or  restrain  the  future  exerc 
high  civil  function,  is,  to  say  the  least,  grossly  absurd, 
view  of  the  subject,  therefore,  there  can  exist  no  real  ru 
any  express  reservation,  in  the  enactment  of  any  law,  of 
of  modification  or  repeal,  which,  out  of  abundant  caution 
Bometimes  made  in  the  charters  of  private  corporations. 

If,  therefore,  a  law  creating  a  corporation  be  a  contrac 
in  its  nature,  and  by  its  own  terms,  be  subject  to  modi: 
repeal,  at  the  discretion  of  the  legislature.  The  amei 
repeal  of  the  charter  of  a  corporation  (if  it  be  contract), 
in  violation  of  its  terms,  therefore,  could  not  be  said  to 
invalidate  the  obligations  of  such  contract 

But  the  whole  doctrine  that  the  charter  of  a  private  c 
is  a  contract  is  founded  on  a  fiction,  at  variance  with  th< 
real  fact  existing.  An  ordinary  act  of  incorporation  com 
ing  more  than  the  usual  stipulations  and  provisions  to  b( 
laws  generally.  Persons  asking  for  the  passage  of  a  la^ 
ating  a  company  do  %iot  in  fact  think  of  such  a  thing  s 
negotiation  for  entering  into  a  contract  with  the  state. 
members  of  the  legislature,  in  the  enactment  of  such  I 
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imagine  that  they  are  negotiating  and  8«ittiing  the  terms  and  con- 
ditions of  a  contract  on  behalf  of  the  state;  and  mach  less,  that 
they  are,  by  contract,  surrendering  or  parting  with  a  portion  of  the 
legislative  power  of  regulation  and  repeal.  In  every  point  of  view, 
therefore,  the  idea  that  the  charter  of  a  corporation  is  a  contract, 
whereby  this  legislative  power  of  regulation  and  repeal  is  bargained 
away,  or  disposed  of  by  contract,  is  a  legal  fiction  in  opposition  to 
the  truth  of  the  fact,  and  the  obvious  intention  of  the  persons  in- 
terested. Courts  should  not  thus  treat  those  high  trusts  of  civil 
authority,  and  by  legal  intendments  and  mere  technical  reasonings 
take  away  from  the  state  any  portion  of  that  power  over  its  own 
internal  police  and  government  which  may  be  highly  important  to 
its  own  well-being  and  prosperity. 

It  is  claimed,  however,  that  this  doctrine — that  the  charter  of  a 
private  corporation  is  a  contract,  has  been  settled  by  authority 
which  places  it  beyond  the  reach  of  controversy  at  this  late  day. 
I  admit  that  much  authority  can  be  produced  on  this  subject.  But 
a  close  examination  of  its  true  effect,  and  the  grounds  upon  which 
it  rests,  has  reminded  me  of  some  stringent  but  practical  remarks 
of  Lord  DcDman,  G.  J.,  in  delivering  judgment  in  the  House  of 
Lords,  in  the  recent  case  of  O'Connel  v.  Begina,  involving  some 
important  legal  and  constitutional  doctrines,  in  the  course  of  which 
he  took  occasion  to  remark :  "  That  a  large  portion  of  that  legal 
opinion,  which  has  passed  current  for  law,  falls  within  the  descrip-^ 
tion  of 'law  taken  for  granted;'  and  that  when,  in  the  pursuit  of  truth, 
we  are  bound  to  investigate  the  grounds  of  the  law,  it  is  plain,  and 
has  often  been  proven  by  recent  experience,  that  the  mere  state- 
ment and  re-statement  of  a  doctrine — the  mere  repetition  of  the^ 
catalena  of  lawyers— can  not  make  it  law.'* 

I  have  already  remarked  that  this  whole  doctrine  of  vested  rights. 
670]  of  private  property  in  the  franchises  of  corporations  *i8 
founded  on  the  decision  of  the  supreme  court  of  the  United  States- 
in  the  case  of  The  Trustees  of  Dartmouth  College  v.  Woodward,  4 
Wheat.  518.  And  all  the  other  adjudications,  both  by  the  state,  a» 
well  as  the  national  courts,  and  the  opinions  of  elementary  authors, 
in  which  this  doctrine  has  been  recognized,  have  been  based  upon 
the  decision  of  this  case.  If,  therefore,  the  doctrine  be  not  clearly 
i\nd  satisfactorily  established  by  this  case,  it  is  not  well  sustained 
by  authority.  True  it  is,  that  several  decisions  of  the  supreme 
«ourt  of  the  United  States,  made  prior  to  that  of  the  Dartmouth 
576 


Digitized  by  V:iOOQIC 


JANUARY  TBBM,  1853.  67i 

Tqledo  Ban^L  v.  Bond, 


College  paae,  have  been  Referred  to  in  sapport  of  this  doctrine,  but 
on  examination  they  will  be  found  to  bear  no  analogy  whatever  in 
principle.  Those  cases  are  as  follows  :  Fletcher  v.  Peck,  6  Cranch^ 
87,  was  a  case  where  the  legislature  of  Georgia  passed  an  act  di- 
vesting a  beneficial  estate  in  lands  granted  and  conveyed  by  deed 
to  a  number  of  individuals  in  pursuance  of  a  law  of  the  state  au- 
thorizing it.  The  case  of  The  State  of  New  Jersey  v,  Wilson,  7 
Granch,  43,  related  to  an  interest  in  lands  secured  by  an  express 
contract  contained  in  a  public  treaty  of  cession  with  the  Indians, 
whereby  the  privilege  of  exemption  from  taxation  was  said  to  be 
indelibly  impressed  upon  the  lands,  and  could  not,  as  was  held,  be 
taken  away  without  a  violation  of  the  public  faith  solemnly  pledged 
to  the  people  of  another  nation.  Terret  v.  Taylor,  9  Cranch,  43, 
was  the  case  of  an  attempt,  under  a  law  of  Virginia,  to  divest  an 
interest  in  lands  conveyed  by  deed,  and  vested  under  the  authority 
of  law.  In  all  these  cases,  the  laws  held  to  be  void  affected  con- 
tracts in  the  ordinary  signification  of  the  term,  and  relating  to 
rights  of  private  property  of  a  permanent  and  unquestionablo 
character. 

What,  then,  is  true  effect  of  the  case  of  The  Trustees  of  Dart- 
mouth Colleger.  Woodward,  aa  judicial  authority,  upon  the  question 
under  consideration  ?  This  was  an  action  of  trover,  instituted  in 
the  State  of  New  Hampshire  by  the  trustees  of  Dartmouth  College 
against  William  H.  Woodward,  for  the  alleged  wrongful  conversion 
of  *the  books,  records,  and  other  corporate  property,  to  [671 
which  the  plaintiffs  claimed  to  be  entitled.  It  was  not,  therefore, 
for  any  infringement  or  invasion  of  a  corporate  franchise^  but  for  au 
alleged  injury  to  the  plaintiff  in  their  right  to  certain  goods  and 
chattels  to  which  they  claimed  to  be  entitled,  that  the  suit  was 
brought.  The  defendant  sought  to  justify  himself  by  certain  law& 
enacted  by  the  legislature  of  New  Hampshire,  remodeling  and  re- 
organizing Dartmouth  College,  which  in  substance  and  effect  created 
a  new  corporation,  by  the  name  of  the  trustees  of  Dartmouth  Uni- 
versity, to  be  subject  to  the  direction  and  government  of  the  state 
authorities,  and  which  required  ail  the  property  and  effects  of  the 
trustees  of  Dartmouth  College  to  be  transferred  to  the  new  corpora- 
tion. There  was  a  special  verdict  of  a  jury  in  the  superior  court 
of  New  Hampshire,  finding  the  facts  of  the  case,  upon  which  that 
court  rendered  judgment  in  favor  of  the  defendant. 

It  appears  in  the  case  that  about  the  year  1734  the  JSev.  Eleazer 
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Wheelock,  an  eminent  philanthropist,  estahlished,  at  his  own  ex- 
pense and  on  his  own  estate,  a  charity  school  for  the  education 
And  instraclion  of  Indians  in  the  christian  religion.  His  success 
in  this  pious  work  induced  him  to  solicit  contributions  for  carrying 
on  and  enlarging  his  undertaking,  aud  extending  it  to  the  educa- 
tion of  English  youth  and  any  others.  He  accordingly  obtained 
large  contributions  of  money  from  benevolent  persons  in  England, 
and  extensive  donations  of  land  from  persons  in  New  Hampshire. 
And,  as  the  founder  of  the  college,  he  duly  appointed  sundry  per- 
sons trustees  of  the  institution,  who  accepted  the  trust.  And  this 
appointment  he  confirmed  by  a  provision  in  his  last  will  and  testa- 
ment. Subsequently,  he  made  application  to  King  George  the 
Third  for  a  charter,  for  the  incorporation  of  the  institution,  request- 
ing that  the  persons  named  by  him  in  his  last  will  as  trustees  should 
be  made  members  of  the  proposed  corporation.  The  charter  was 
accordingly  in  due  form  granted  in  the  year  1769,  naming  Eleazer 
Whoelock  as  the  founder  of  the  college  and  appointing  him  president 
672]  *thereof,  also  appointing  the  trustees,  making  them  the 
members  of  the  corporation,  fixing  their  number  permanently  at 
twelve,  and  authorizing  them  to  appoint  and  displace  professors 
and  other  officers  of  the  institution,  and  to  supply  any  vacancy 
which  might  occur  in  their  own  body.  In  this  form  the  institution 
was  continued  till  1816,  when  the  legislature  of  New  Hampshire 
passed  the  law,  the  constitutionality  of  which  was  contested  in  this 
proceeding. 

The  bare  statement  of  the  case  is  sufficient  to  show  that  this  case 
can  not  be  directly  in  point  upon  the  question  whether  the /rancAtse 
of  a  corporation  conferred  by  a  law  duly  enacted  by  legislative 
Authority  in  this  country  is  a  contract  within  the  operation  of  the 
<jon8titution  of  the  United  States.  And  the  state  laws  drawn  into 
the  controversy  in  the  case  did  not  simply  interfere  with  the 
charter,  but  transferred  the  private  property  held  by  the  trustees 
to  another  corporation,  in  violation  of  the  terms  of  the  contract  by 
which  the  trust  had  been  created  and  the  property  invested.  Here 
^as  a  contract,  in  the  ordinary  signification  of  the  term,  by  which 
private  property  to  a  large  amount  had  been  invested  in  a  particu- 
lar manner,  and  for  a  special  object,  and  which  was  impaired  or 
materially  changed  by  these  state  enactments. 

Chief  Justice  Marshall  delivered  the  opinion  of  the  court  in  the  case, 
placing  it  upon  the  only  ground  upon  which,  as  it  would  appear,  a 
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majority  of  the  court  concurred  in  the  decision.  Mr.  Justice  Story 
and  Mr.  Justice  Washington  each  delivered  his  opinion  in  the 
case  at  great  length,  placing  it  exclusively  upon  the  ground  that  the 
charter  of  a  private  corporation  was  a  contract  within  the  meaning 
of  the  constitution.  But  the  Chief  Justice  does  not  place  the  de- 
cision of  the  case  upon  that  ground  ;  and  in  no  part  of  the  opinion 
does  he  use  any  expression  which  in  any  manner  conveys  the  idea 
that  the  charter  granted  by  the  Crown  was  in  and  of  itself  a  con- 
tract. On  the  contrary,  the  opinion  is  placed  distinctly  and  clearly 
upon  the  ground,  not  that  the  charter,  but  that  "  the  circumstances 
of  the  case  "  disclosed  the  existence  of  a  contract,  the  terms  of  which 
were  impaired  by  the  *legislative  enactments  in  question.  [673 
The  chief  justice,  after  narrating  the  particular  circumstances  of 
the  case  at  some  length,  on  page  627,  says : 

"It  can  require  no  argument  to  prove  that  the  circumstances  of 
this  case  constitute  a  contract.  An  application  is  made  to  the 
crown  for  a  charter  to  incorporate  a  religious  and  literary  institu- 
tion. In  the  application  it  is  stated  that  large  contributions  have  -^^^''A 
been  made  for  that  object,  which  will  be  conferred  on  the  corpora-  y*'^ 
tion  as  soon  as  it  shall  be  created.  The  charter  is  granted,  and  on  *^'<{- 
its  faith  the  property  is  conveyed.  Surely  in  this  transaction  v^i 
every  ingredient  of  a  complete  and  legitimate  contract  is  to  be  ^| 
found."                                                                                                               '    <^ 

Large  contributions  of  property  had  been  made  for  the  objects  ^ 

of  the  institution,  which,  on  the  faith  of  the  charter,  were  conveyed 
and  invested.  Here,  undoubtedly,  was  a  contract  in  its  ordinary 
meaning — a  contract  between  the  contributors  of  the  property  and 
the  corporators  by  which  a  trust  was  created,  and  the  property 
conveyed  and  invested.  This  was  nothing  more  than  the  contract 
usually  made  by  the  donor,  stockholder,  or  other  contributor  for 
the  investment  of  private  property  under  the  authority  of  a  char- 
ter. Whether  it  bo  in  public  or  private  corporations,  the  invest- 
ments are  always  made  on  the  faith  of  the  continuance  of  the  char- 
ter. The  public  faith  is  involved  in  matter  by  the  circumstances. 
There  is  no  contract  here  with  the  government.  The  contract  is 
between  the  individual  stockholders  or  contributors  and  the  cor- 
poration or  corporators;  and  the  state  becomes  a  party  to  tho 
transaction,  not  in  the  capacity  of  one  of  the  contracting  parties, 
but  in  its  sovereign  capacity  as  the  civil  government  of  the  coun- 
try, instituted  to  protect  the  rights  and  advance  the  common  wel- 
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fare,  and  upon  which  is  enjoined  by  the  circumstancoB  the  duty  of 
exerciBing  good  faith  in  granting  and  continuing  the  civil  privileges 
conferred  by  the  charter. 

Again,  on  page  642,  Chief  Justice  Marshall  says : 

"These  gifts  were  made,  not  indeed  to  make  a  profit  for  the 
donors  or  their  posterity,  but  for  something  in  their  opinion  of  in- 
estimable value,  for  something  which  th^  deemed  a  full  equiva- 
lent for  the  money  with  which  it  was  purchased.  The  considera- 
tion for  which  they  stipulated  was  the  perpetual  application  of  the 
fund  to  its  object,  in  the  mode  prescribed  by  themselves." 

And  on  pages  643  and  644  he  adds: 
674]  *  "  This  is  plainly  a  contract  to  which  the  donors,  the  trustees, 
and  the  crown  (to  whose  rights  and  obligations  New  Hampshire  suc- 
ceeds) were  the  original  parties.  It  is  a  contract  made  on  a  valua- 
ble consideration.  It  is  a  contract  for  the  security  and  disposition 
of  property.  It  is  a  contract  on  the  faith  of  which  real  and  per- 
sonal estate  has  been  conveyed  to  the  corporation.  It  is  then  a 
contract  within  the  letter  of  the  constitution,  and  within  its  spirit 
also,  unless  the  fact  that  the  property  is  invested  by  the  donors  in 
trustees  for  the  promotion  of  religion  and  education,  for  the  benefit 
of  persons  who  are  perpetually  changing,  though  the  objects  re- 
main the  same,  shall  create  a  particular  exception,  taking  this  case 
out  of  the  prohibition  contained  in  the  constitution." 

Besides  the  donors  and  trustees,  the  crown  is  here  named  as  one 
of  the  original  parties  to  the  contract.  But  the  meaning  of  the 
learned  chief  justice  is  sufficiently  apparent  from  the  connection  in 
■which  the  expression  is  used.  The  crown  was  a  party  to  the  trans- 
action out  of  which  the  contract  arose,  and  which  enjoined  the  duty 
of  good  faith  on  the  government  in  the  continuance  of  the  charter. 
He  denominates  the  contract  "a  contract  for  the  security  and  dis- 
position of  property,"  by  which  he  could  have  meant  nothing  else 
than  the  contract  creating  the  trust  and  making  the  investment  of 
the  propei*ty.  In  no  place  does  he  speak  of  it  as  a  contract  for  the 
grant  of  a  corporate  franchise.  It  was  not  pretended  that  any  con- 
sideration was  paid  to  the  government.  According  to  this  opinion 
of  the  court,  the  subject-matter  of  the  contract  impaired  was  not 
the  corporate  franchise,  but  the  conveyance  and  disposition  of 
property  for  a  special  object,  under  the  authority  of  the  charter. 
Contracts  are  always  made  on  the  faith  of  the  existing  laws  and 
civil  regulations  relating  to  their  subject-matter.  The  laws  of  the 
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place  where  a  contract  is  made,  relating  to  its  subject-matter,  are 
fiaid  to  be  embraced  by  implication  in  the  terms  of  the  contract. 
So  this  contract  for  the  creation  of  a  trnst  and  the  investment  of 
property  embraced  the  terms  of  the  charter,  and  was  made  on  the 
faith  of  it.  And  nothing  more  than  good  faith  in  the  aclministra- 
tion  of  the  public  affairs  in  relation  to  the  charter  could  have  been  :  ? 

implied  on  the  part  of  the  government ;  for  the  right  of  the  legis- 
lative power  in  England  to  repeal  this  charter  at  any  time  was 
unquestionable,  and  by  implication  embraced  in  the  terms  of  the 
charter  itself 

♦There  can  be  no  reason  for  doubt  as  to  the  true  ground  [6t5 
upon  which  this  decision  rests.  In  the  concluding  part  of  the 
opinion,  When  speaking  in  reference  to  the  manner  in  which  the 
contract  Was  impaired  by  the  legislative  enactment.  Chief  Justice 
Marshall  says,  on  pages  652  and  653 : 

"The  management  and  application  of  the  funds  of  this  eleemosy- 
nary institution,  Which  were  placed  by  the  donors  in  the  hands  of 
trustees  named  in  the  charter,  and  empowered  to  perpetuate  them- 
•selves,  are  placed  by  this  act  under  the  control  of  the  government 
of  the  state.  The  will  of  the  state  is  substituted  for  the  will  of  the 
donors  in  every  essential  operation  of  the  college.  This  is  not  an 
immaterial  change.  The  founder  of  the  college  contracted^  not 
merely  for  the  perpetual  application  of  the  funds  which  they  gave, 
to  the  objects  for  which  those  funds  were  given ;  they  contracted 
«lso  to  secure  that  application  by  the  constitution  of  the  cor- 
poration." 

"  In  the  view  which  has  been  taken  of  this  interesting  case,  the 
<jourt  has  confined  itself  to  the  rights  possessed  by  the  trustees,  as 
ihc  assignees  and  representatives  of  the  donors  and  founders  for  the 
benefit  of  religion  and  literature.  Yet  it  is  not  clear  that  the 
trustees  ought  to  be  considered  as  destitute  of  such  beneficial  in- 
terests in  themselves  as  the  law  may  respect,''  etc. 

In  every  instance  in  which  Chief  Justice  Marshall,  in  this  opinion, 
alludes  to  the  contract,  which  he  says  "  the  circumstances  of  the  case 
constitute,''  he  expressly  refers  to  the  contract  for  the  investment 
and  perpetual  application  of  the  property  for  the  purposes  of  the 
trust.  And,  in  concluding,  he  says  that  the  court  has  confined 
Itseli,  in  the  view  taken  of  the  case,  to  the  rights  possessed  by  the 
trustees  as  the  assignees  and  representatives  of  the  donors  and 
founders  of  the  institution,  etc.    It  was  not,  therefore,  the  rights 
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of  the  corporation  to  the  civil  p^ 
which  wore  taken  into  considerat 
of  the  donors  and  founders  held 
tives,  and  these  rights  were  such 
tract  creating  the  trust,  and  maki 
erty.  The  contract  taken  iiito  co 
investment  of  property  under  tl 
itself  In  no  instance  in  the  coure 
.Marshall  attempt  to  show,  or  e^ 
charter  of  a  corporation  is  of  it 
676]  *privileges  of  a  corporate  J 
subject-matter  of  a  contract.  Oe 
he  shows  to  have  been  violated  1 
was  a  contract  in  the  ordinary  si/ 
the  investment  of  private  proper 

It  appears  from  the  report  of  i 
concurred  in  the  decision  for  the 
that  Mr.  Justice  Livingston  conci 
chief  justice,  and  also  those  state< 
ton ;  but  Mr.  Justice  Duvall  dissei 
Tod  being  absent  during  the  term 
Justices  Story  and  Washington  J 
Justice  Livingston,  in  placing  th 
charter  granted  by  the  crown  of 
mouth  College  was  a  contract  wit 
tion  of  the  United  States.  And 
Johnson  having  placed  the  dec 
ground,  and  Mr.  Justice  Duvall  h 
it  does  not  appear  in  the  report 
Justices  Story  and  Washington  b 
one-half  of  the  court.  Justices 
concurred  in  reasons  stated  by  t 
step  further,  and  assumed  the  a 
of  the  corporation  in  and  of  its 
which  were  infringed  by  the  legif 
it  does  not  appear  that  they  had 
Justice  Livingston.  So  that 
Jranchise  of  the  corporation  was 
have  been  equally  divided. 

There  appears  to  have  been  a 
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portion  of  the  court  to  establish  the  dootrine  that  the  charter  of  a 
private  corporation  was  a  contract  within  the  operation  of  the  con- 
stitalion  of  the  United  States.  And,  strange  as  it  may  ap-  [677 
pear,  it  is  nevertheless  true,  that  the  syllabus  of  this  case  announces 
the  leading  principle  settled  in  the  case  to  be  that  the  charter 
granted  by  the  British  crown  to  the  trustees  of  the  Dartmouth 
College  was  a  contract  within  the  meaning  of  the  restraining 
clause  of  the  constitution  of  the  United  States  above  recited — a 
doctrine  which  does  not  appear  to  have  had  the  concurrence  of 
more  than  half  of  the  court ! 

On  the  supposition  that  this  charter  of  King  George  the  Third 
was  a  contract,  how  could  its  terms  have  been  violated  by  the  leg- 
islative enactments  remodeling  and  amending  it?  The  right  of 
parliament  at  the  time  it  was  granted,  and  at  any  time  prior  to  tha 
revolution  to  amend  or  repeal  it,  was  admitted  by  all.  The  exist- 
ing right  of  amendment  and  repeal  by  the  law-making  power  was 
one  of  the  conditions  or  regulations  under  which  the  charter  was 
granted,  and,  therefore,  of  course,  by  implication  embraced  in  its 
terms.  It  has  been  settled  that,  by  the  revolution  which  separated 
this  country  from  the  British  empire,  all  the  powers  of  the  British 
government  over  existing  institutions  devolved  on  the  states.  So 
that  the  legislature  of  New  Hampshire  became  clothed  with  all  the 
legislative  powers  of  parliament  over  this  corporation.  It  can  not 
be  claimed  that  any  new  conditions  were  added  to  the  terms  of  the 
charter  by  the  change  effected  by  the  revolution.  The  right  of 
amendment  and  repeal  being,  therefore,  inherent  in  the  terms  of 
the. charter  from  the  time  of  its  original  grant,  even  admitting  it 
to  have  been  a  contract,  the  legislative  acts  of  New  Hampshire 
could  not  have  impaired  its  obligations,  or  violated  its  terms  as  such 
contract,  so  far  as  the  franchise  itself  was  concerned.  This  is  most 
clearly  sustained  by  the  doctrine  laid  down  by  the  supreme  court 
of  the  United  States  in  the  case  of  the  West  River  Bridge  Company 
V.  Dix  et  al.,  6  How.  532,  533,  in  which  case,  Mr.  Jastice  Daniel,  in 
delivering  the  opinion  of  the  court,  says  : 

"  The  impairing  of  contracts  inhibited  by  the  constitution  can 
scarcely,  by  the  greatest  violence  of  construction,  be  made  appli- 
cable to  the  enforcement  of  the  terms  or  necessary  import  of  a  con- 
tract ;  the  language  and  meaning  of  the  inhibition  were  designed 
to  embrace  the  proceedings  attempting  the  *interpolation  of  [678 
some  new  term  or  condition  foreign  to  the  original  agreement,  and, 
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therefore,  inconsistent  with  it  and  violative  thereof.    ...     But 

into  all  contracts,  whether  made  between  states  and  individuals  or 

between  individuals  only,  there  enter  conditions  which  arise  not 

out  of  the  literal  terms  of  the  contract  itself;  they  are  superinduced 

?i  1  by  the  pre-existing  and  higher  authority  of  the  laws  of  nature,  of 

r'—  nations,  or  of  the  community  to  which  the  parties  belong;  they  are 

always  presumed  to  be  known  and  recognized  by  all,  are  binding 

^^--  upon  all,  and  need  never,  therefore,  be  carried  into  express  stipula- 

iVr  tion  ;  for  this  could  add  nothing  to  their  force.     Every  contract  is 

made  in  subordination  to  them,  and  must  yield  to  their  control,  as 

conditions  inherent  and  paramount,  whenever  a  necessity  for  their 


p^  exercise  shall  occur." 


|-;:  The  charter  of  Dartmouth  College  being,  therefore,  by  its  own 

fcj/  inherent  terms,  subject  to  legislative  control,  this  decision  can  be 

l^  mnintained  solely  and  alone  on  the  ground  that  the  state  laws  in 

5^  question  interfered  with  and  impaired  the  contract  for  the  invest- 

ment of  the  property  under  the  authority  of  the  charter,  by  a 
■change  which  transferred  this  property  to  another  corporation,  and 
altered  the  purposes,  the  mode,  and  the  authority  for  its  management 
and  application.  If  the  decision  be  not  sustainable  on  this  ground, 
it  is  not  law. 

'^         '  Such,  then,  upon  full  and  fair  examination,  is  the  effect  of  the  de- 

b  cision  of  the  supreme  court  of  the  United  States  in  the  Dartmouth 

['Z,  College  case.     And  it  is  perfectly  clear  that  it  does  not  satisfactorily 

^  \  establish  or  sustain  the  doctrine  that  the  civil  rights  and  privileges 

Fy  conferred  by  the  franchise  of  a  private  corporation   constitute  a 

contract,  or  the  legitimate  subject-matter  of  a  contract.  This  doc- 
trine, however,  which  is  sustained  by  the  syllabus  of  the  case,  but 
not  by  either  the  opinion  of  the  majority  of  the  court  or  by  sound 
reason  and  good  sense,  has  been  recognized  as  established  law  by 
numerous  subsequent  decisions,  both  by  the  supreme  court  of  the 
United  States  and  by  the  courts  of  many  of  the  states  of  the 
Union.  These  subsequent  decisions  being  cases  in  which  this  doc- 
trine was  not  fully  examined,  but  resting  on  the  Dartmouth  Col- 
K'gc  ease  as  authority  to  sustain  them,  must  fall  within  that  class  of 
current  legal  opinion  which  is  denominated  by  Lord  Denman  "Zaur 
taken  for  granted''  And  it  would  not  seem  necessary  to  occupy 
time  and  space  here  by  special  reference  to  them. 
679]  *The  case,  however,  of  The  State  of  Ohio  v.  The  Commer- 
cial Bank  of  Cincinnati,  7  Ohio,  125,  having  been  designed  to 
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•eetabliBh  this  doctrine  as  the  settled  law  of  Ohio,  is  entitled  to  moro 
particular  notice.  This  was  a  sait  instituted  in  behalf  of  the  state 
Against  the  bank,  to  recover  the  tax  assessed  under  a  law  of  the 
•state  passed  March  12, 1831,  entitled  "An  act  to  tax  bank,  insur- 
ance, and  bridge  companies,"  imposing  a  tax  of  five  per  cent,  on 
the  dividends  of  all  such  companies.  The  bank  was  incorporated 
in  1829,  and  the  sixth  section  of  the  charter  contained  the  follow- 
ing provision  :  "  That  the  State  of  Ohio  shall  be  entitled  to  receive 
four  per  cent,  on  M  dividends  made  by  said  bank."  The  law  of 
1831,  by  a  general  provision,  fixed  the  tax  upon  all  banks  in  tho 
-state  St  five  per  cent,  on  their  dividends.  The  increase  of  one  per 
cent,  was  the  tribute  claimed  by  the  state  from  this  bank  under  the 
circumstances.  And  this  it  refused  to  pay,  to  recover  which  the 
«uit  was  brought.  There  was  no  clause  in  the  charter  of  this  bank 
expressly  limiting  the  power  of  taxation,  or  in  any  manner  ex- 
pressly exempting  it  from  any  other  or  different  rate  of  taxation. 
T?he  majority  of  the  coutt,  however,  Mr.  Justice  Collett  dissenting, 
•decided  the  cause  in  favor  of  the  bank,  upon  tho  authority  of  the 
doctrine  supposed  to  be  established  by  the  decision  in  the  Dartmouth 
OoUege  case.  Mr.  Justice  Hitchcock,  in  delivering  the  opinion  of 
the  court,  says  (page  128) : 

"  We  take  it  to  be  well  settled  that  tho  charter  of  a  private  cor- 
poration is  in  the  nature  of  a  contract  between  the  state  and  tho 
corporation.  Mad  there  ever  been  any  doubts  upon  this  subject,  those 
doubts  must  have  been  removed  by  the  decision  of  the  supremo 
court  of  the  United  States  in  the  case  of  Woodward  r.  Dartmouth 
College  (4  Wheat.  616).  Powers  once  granted  can  not  be  revoked," 
etc. 

Superficial,  indeed,  must  have  been  the  examination  given,  in  this 
instance,  to  the  authority  relied  on,  and  upon  the  weight  of  which 
a  most  important  cause  was  decided.  The  inaccuracy  in  the  effect 
^ven  to  the  authority  referred  to  is  characteristic  of  the  ease  with 
which  the  doctrine  of  the  mere  syllabus  of  tho  case  has  been 
Mopted  as  "law  taken  for  granted"  The  authority  cited  wholly 
fails  to  sustain  this  decision,  noth withstanding  the  learned  [680 
judge  says,  with  such  confidence,  "  that  it  must  have  removed  all 
doubts,  had  there  ever  been  any  doubts  on  this  subject." 

The  reasoning  in  this  opinion  of  Judge  Hitchcock  is  as  unsatis- 
iactory  as  the  reference  relied  on  to  sustain  him.  He  admits  that 
41  corporation  may  be  taxed  with  as  much  propriety  as  a  natural 
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that  which  was  imposed  upon  the  other  banks  of  the  state.  Yerily^ 
the  citizens  of  the  state  should  be  gratofal  for  this  valuable  consid- 
eration,  rendered  by  the  bank  as  a  "  suitable  return  "  for  its  valuable 
privileges  I 

Again,  to  sustain  this  decision  I  find  the  following  reasoning  on 
page  131 : 

*'  Another  view  may  be  taken  of  the  case,  which  goes  to  strengthen 
the  positions  already  assumed.  This  bank,  by  its  charter,  is  bound 
to  pay  into  the  state  treasury  four  per  cent,  on  its  dividends  as  they 
are  made.  Suppose  the  legislature  reduce  the  tax  upon  banks  to 
two  or  three  per  cent.,  or  suppose  they  should  entirely  repeal  tho 
laws  taxing  banks,  etc.,  still  the  Commercial  Bank  would  be  bound 
to  pay  the  four  per  cent.  Its  charter  would  remain  the  same,  and 
its  liability  would  not  be  altered.  If,  then,  a  repeal  of  the  laws  tax- 
ing banks  would  not  operate  to  the  advantage  of  this  institution, 
certainly  a  general  law  increasing  the  tax  ought  not  to  operate  to 
its  injury." 

To  what  weight  is  a  decision  entitled,  supported  by  such  reason- 
ing ?  This  was  truly  giving  stability  to  the  charter  of  a  corpora- 
tion I  If  the  legislature  could  not  lessen  the  tax  on  this  bank,  it 
certainly  could  not  increase  it.  But  is  a  single  remark  necessary 
to  show  the  fallacy  of  such  reasoning?  Had  a  general  law  been 
passed  exempting  all  the  banks  in  the  state  from  taxation,  is  it 
likely  that  this  bank  would  have  generously  come  forward  and  paid 
its  four  per  cent,  tax  upon  tho  patriotic  claim  that  the  state  bad  not 
the  power  to  relinquish  or  discharge,  either  in  whole  or  in  part,  the 
claim  for  taxes  assessed  against?  This,  however,  is  as  accurate  as 
the  broad,  unqualified  declaration,  ^*  Powers  once  granted  can  not 
be  revoked  I" 

The  supreme  court  of  the  United  States  have  greatly  restricted 
and  qualified  the  doctrine  promulgated  as  law  established  by  the 
decision  in  the  Dartmouth  College  case.  It  is  no  longer  held  by 
this  tribunal  that  the  right  of  property  in  a  corporation  is  more 
sacred  than  the  same  *rigbt  could  possibly  be  in  the  person  [683 
of  a  citizen;  "an  opinion,  which,"  in  the  language  of  Mr.  Justice 
Daniel,  "  must  be  without  any  grounds  to  rest  upon,  until  it  can  be 
demonstrated  either  that  the  ideal  creature  is  more  than  a  person, 
or  the  corporeal  being  is  less."  See  West  Eiver  Bridge  Company  v. 
Dix,  6  How.  633.  It  was  settled  in  the  cases  of  The  Charles  River 
Bridge  v.  Warren  Bridge,  and  Providence  Bank  v,  Billings,  that 
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public  grants  are  to  be  strictly  construed ;  that  corporations  can 
<5laim  no  privileges  or  exemptions  hy  implication  or  presumption; 
that  any  privileges  which  may  exempt  corporations  from  the  bur- 
dens common  to  individuals  do  not  flow  necessarily  from  their 
charters,  but  must  be  conferred  by  express  provision,  or  they  do  not 
exist.  And  in  the  latter  case  it  is  settled  that  the  taxing  power, 
being  of  vital  importance  and  essential  to  the  very  existence  of  the 
government  itself,  even  if  it  could  be  limited  or  bargained  away  by 
-contract,  such  relinquishment  can  not  be  derived  from  implication 
or  pviisuroption,  and  that  in  the  absence  of  an  express  provision, 
clearly  declarative  of  the  deliberate  purpose  of  the  state  to  make 
such  relinquishment,  no  such  exemption  can  be  set  up.  This  doc- 
trine of  the  supreme  court  of  the  United  States  is  in  direct  conflict 
with  the  decision  in  the  case  of  The  State  v.  The  Commercial  Bank, 
above  mentioned.  There  was  no  provision  in  the  charter  of  this 
bank  expressly  limiting  the  power  of  taxation,  yet  the  court  in  this 
decision  find  such  limitation  by  implication  and  presumption.  The 
doctrine  of  the  court  in  the  case  of  the  Commercial  Bank,  if  it  were 
law,  would  enable  corporations  to  derive  privileges  and  immunities 
from  mere  implication  and  presumption  tending  to  control,  or  at 
least  to  restrict  the  power  and  duty  of  government  in  its  high  func- 
tion of  advancing  and  protecting  the  general  gdod. 

In  the  case  of  The  Charles  River  Bridge  Company  t?.  Warren 
Bridge  Company,  11  Pet,  420,  it  appeared  that  in  1650  the  legisla- 
ture of  the  then  colony  of  Massachusetts  granted  to  the  corporation 
of  Harvard  College  the  liberty  and  authority  to  dispose  of  a  ferry 
683]  passing  over  Charles  river,  between  *Bo8ton  and  Charlestown, 
the  revenue  arising  from  which  ferry  had  been  by  previous  acta 
given  to  the  college.  And  in  1785,  the  legislature  of  the  State  of 
Massachusetts,  without  the  consent  of  the  college,  incorporated  the 
proprietors  of  the  Charles  River  Bridge,  with  the  authority  to 
build  and  continue  a  toll-bridge  over  Charles  river,  in  the  place 
where  the  ferry  was  then  kept,  subject,  among  other  liabilities,  to 
the  payment  of  an  annaity  of  two  hundred  pounds  to  Harvard 
College.  The  bridge  was  built,  and  the  privileges  of  the  company 
somewhat  modified  by  subsequent  acts.  But  during  the  continu- 
ance of  the  franchise  of  this  corporation,  in  1828,  the  legislature  in- 
corporated the  proprietors  of  Warren  Bridge,  with  authority  to 
build  a  bridge  over  the  same  river,  between  Boston  and  Charles- 
town,  within  a  few  hundred  feet  of  the  other  bridge,  and  which 
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was  in  a  short  time  to  become  ^  free  bridge  j  by  means  of  which, 
the  franchise  of  the  other  corporation  was  rendered  wholly  value- 
less. This  was  done  withoat  any  provision  for  compensation  to- 
the  proprietors  of  Charles  Eiver  Bridge  for  the  injury  to  their* 
franchise ;  and  the  constitutionality  of  the  act  was  sustained  on  full 
investigation,  both  by  the  supreme  court  of  Massachusetts  and  the 
supreme  court  of  the  United  States,  upon  the  grounds  substantially 
of  the  paramount  considerations  of  the  public  interests,  and  the 
fact  that  the  charter  of  the  Charles  Eiver  Bridge  Company  con- 
tained no  express  provision  inhibiting  the  erection  of  the  other 
bridge. 

In  t^e  case  of  Phalen  v.  The  Commonwealth  of  Virginia,  8  How. 
163,  it  appeared  that,  in  1829,  the  legislature  of  Virginia  granted  to 
the  Fauquier  and  Alexandria  Turnpike  Eoad  Company  the  benefit 
of  the  privilege  of  raising  $30,000,  by  way  of  lotteries,  through  the 
agency  of  five  commissioners  appointed  for  that  purpose,  for  the 
improvement  and  repair  of  the  road  of  the  company.  And,  in 
1834,  the  legislature  passed  an  act  for  the  suppression  of  lotteries,  r:^ 

under  severe  penalties,  which  limited  and  abridged  the  privilege 
previously  granted  to  the  turnpike  corporation  ;  and  the  question 
whether  the  grant  of  this  valuable  right  or  franchise  to  the  com- 
pany *was  a  contract  within  the  protection  of  the  consti-  [684 
tntion  of  the  United  States  was  carried  to  the  supreme  court  of 
the  United  States,  where  it  was  adjudged  that,  among  others,  the 
ground  of  public  policy,  and  the  duty  of  the  state  to  suppress  nuis- 
ances injurious  to  the  public  morals,  justified  the  law  of  1834,  even 
if  it  did  invade  the  sanctity  of  a  corporate  franchise. 

In  the  case  of  Armington  et  al.  v.  Barnot  et  al.,  15  Ver.  745,  it 
was  held  by  the  supreme  court  of  Vermont,  that  an  act  of  the  leg- 
islature, authorizing  the  easement  or  franchise  of  a  turnpike  cor- 
poration, to  be  taken  and  subjected  to  the  purposes  of  a  free  public 
highway,  provision  being  made  for  compensation  to  the  corporation, 
was  constitutional  on  the  ground  that  the  public  good  required  it. 
The  same  principle  was  settled  by  the  supreme  court  of  New 
Hampshire,  in  the  case  of  Barber  et  al.  v.  Andover,  8  N.  H.  398. 

In  the  case  of  the  Turnpike  Company  v.  Eailroad  Company,  10 
Gill  &  Johns,  392,  it  was  held  by  the  supreme  court  of  Maryland, 
that  where  a  corporation,  under  a  charter  duly  authorizing  it,  had 
constructed  a  turnpike  road,  and  was  in  the  full  enjoyment  of  itS' 
corporate  privilege,  that  the  construction  of  a  railroad,  by  a  com- 
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ibsequent  charter  between  the  same  termini,  and 
ne  of  travel,  which  rendered  the  franchise  and  the 
pike  company  of  but  little  value,  was  not  an  un- 
wrongful  act,  which  would  sustain  an  action  of 

The  Enfield  Toll -Bridge  Company  v.  The  Hartford 
Railroad  Company,  17  Conn.  455,  it  was  held,  by 
irt  of  Connecticut,  that  where  an  incorporated 
had  construfcted  a  toll-bridge  across  the  Connecti- 
Infield  to  SuflSeld,  in  whose  charter  it  was  expressly 
person  or  persons  should  have  liberty  to  erect  an- 
whore  between  the  north  line  of  Enfield  and  the 
indsor,  the  right  of  a  railroad  company,  subse- 
ated,  to  construct  a  bridge  across  the  Connecti- 
n  the  north  line  of  Enfield  and  the  south  line  of 
,  on  the  line  of  its  railroad,  and  which  would  di- 
e  travel  from  the  toll  bridge,  waa  constitutional,  a 
ing  made  or  tendered  to  the  bridge  corporation  for 

The  Boston  Water-Power  Company  v.  The  Boston 
ilailroad  Corporation,  23  Pick.  361,  where  a  cor- 
;he  authority  of  its  charter,  bad  constructed  a  dam 
he  sea,  near  Boston,  and  also  certain  basins,  race- 
rected  mills  in  connection  therewith,  with  full  au- 
3  lands  in  the  basins,  derived  partly  firom  the  state 
individuals,  and  also  to  use,  sell,  or  lease  the  water 
ed,  it  was  adjudged  by  the  supreme  court  of  Mas- 
an  act  of  the  legislature  incorporating  a  railroad 
horizing  the  construction  of  a  railroad  across  these 
bstruction  and  injury  to  the  water  power,  etc.,  and 
ompensation  to  be  made  for  the  diminution  and  in- 
r  power,  but  providing  no  compensation  for  the  in- 
ise  of  the  corporation^  was  constitutional  and  valid. 
Brown  t?.  The  Penobscot  Bank,  8  Mass.  445,  the 
Massachusetts  held  that  a  law  passed  in  1809,  im- 
corporate  privileges  of  the  banks  of  that  state  the 
)ayment  of  two  per  cent,  per  month,  by  each  bank, 
fits  bills,  the  payment  of  which  should  be  by  such 
8  not  in  conflict  with  any  provision  in  the  consti- 
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tntion,  either  of  the  TTDited  States  or  of  the  State  of  Massachu- 
setts. 

I  might  continne  this  reference  to  cases  to  an  almost  infinite  ex 
tent,  in  which  the  constitntionality  of  laws  have  been  sustained, 
which  encroached  upon  and  impaired,  to  some  extent,  the  fran- 
chises and  privileges  of  private  corporations.  But  I  shall  c6ncludo 
these  references  by  the  case  of  The  West  Eiver  Bridge  Company 
V,  D'lx  et  al.,  6  How.  507,  in  which  the  supreme  court  of  the 
United  States  settled  the  prineiple  that  the  franchise,  as  well  as 
the  property  of  a  private  corporation,  might  be  taken  under  the 
authority  of  a  *8tate  law,  and  made  subservient  to  the  pub-  f686 
lie  welfare,  in  the  exercise  of  the  right  of  eminent  domain.  This  is 
a  very  important  qualification  of  the  doctrine  of  the  inviolability 
of  the  charters  of  private  corporations.  It  appears  to  be  now  set- 
tled by  authority  that,  in  the  exercise  of  the  right  of  eminent  do- 
main^  the  franchise  of  a  corporation  owning  a  ferry  must  give  way 
to  a  law  establishing  a  toll  bridge ;  that  the  franchise  of  a  corpora- 
tion owning  a  toll  bridge  may,  by  law,  be  subjected  to  the  public 
use,  by  the  establishment  of  a  free  bridge ;  and  that  the  franchise 
of  a  turnpike  corporation  may  be,  by  law,  subjected  to  the  purposes 
either  of  a  free  road  or  of  a  railroad. 

The  doctrine  of  the  right  of  eminent  domain  is  extensively  re- 
viewed by  Chancellor  Walworth,  in  the  case  of  Beekman  w.  The 
Saratoga  and  Schnectady  Railroad  Company,  3  Paige,  45,  in  which 
it  was  decided  that  this  prerogative  of  sovereign  authority  could 
be  exercised  by  the  legislative  power,  not  only  where  the  safety^ 
but  also  where  the  interest  and  even  the  convenience  of  the  state  is 
concerned ;  and  that,  in  exercise  of  this  high  function  of  the  gov- 
ernment, the  right  of  private  property  and  many  other  rights  must 
yield  and  become  subservient  to  the  public  welfare.  It  is  well  set- 
tled that  the  exercise  of  the  right  of  eminent  domain  rests  with  the 
legislature,  which  alone  has  the  authority  to  determine  when  the 
public  use  shall  require  the  assumption  of  private  property,  and  to 
regulate  the  mode  of  compensation.     2  Kent.  Com.  340. 

This  principle,  therefore,  settled  by  the  supreme  court  of  the 
United  States,  places  corporate  franchises  under  the  control  of  the 
legislative  authority,  whenever  either  the  public  safety^  the  publio 
interest^  or  even  the  public  convenience  shall  demand  it.  The  exer- 
cise of  the  legislative  right  of  amendment  or  repeal  stands  upon 
fully  as  high  ground  as  this.    Those  who  oppose  the  doctrine  of 
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inviolate  vested  rights  in  corporate  franchiBiBB  bi^ve  never  claimed 
the  exercise  of  the  right  of  the  legislative  power  to  amend  or  re- 
peal charters,  except  where  the  public  safety  or  public  interest 
687]  ^absolutely  demand  it,  and  then  only  in  such  manner  aa 
would  do  no  violence  or  injustice  to  any  rights  of  private  property 
which  might  be  affected  thereby. 

The  restrictive  clause  in  the  constitution  of  the  United  States 
inhibiting  the  enactment  of  any  law  by  state  authority  impairing 
the  obligations  jof  a  contract,  contains  no  qualification,  and  does 
not  except  the  case  of  the  exercise  of  the  right  of  eminent  domaiUy 
or  any  other  instance  of  public  emergency.  And  the  constitution 
of  the  United  States  contains  no  provision  authorizing  or  prescrib- 
ing the  mode  for  the  exercise  of  the  right  of  eminent  domain  by 
state  authority,  or  requiring  compensation  to  be  made  where  pri- 
vate property  is  taken  for  public  use  by  state  authority.  It  has- 
been  settled  that  the  provision  in  the  fiilh  article  in  the  amend- 
ments to  the  constitution  of  the  United  States,  declaring  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just  corn- 
compensation,  is  a  limitation  on  the  exercise  of  power"by  the  gen- 
eral government,  and  is  not  applicable  to  legislation  by  the  states. 
Barron  t?.  The  Mayor  and  Council  of  Baltimore,  7  Pet.  243.  The 
constitution  does  not  prohibit  a  state  from  impairing  the  obligations 
of  a  contract,  unless  compensation  be  made  ;  but  the  inhibition  is 
absolute.  So  that  all  acta  coming  within  the  prohibition  are  uncon- 
stitutional. If  the  charter  of  a  corporation,  therefore,  be  a  con- 
tract, upon  what  ground  can  it  be  subjected  to  the  public  use,  in 
the  exercise  of  the  right  of  eminent  domain,  without  a  conflict  with 
the  constitutional  restriction  for  the  protection  of  contracts  ?  It  is 
said  that  the  lex  loci  enters  into  the  terms  of  all  contracts,  and  an- 
nexes to  them  conditions  not  arising  out  of  the  literal  terms  of  the 
contracts  themselves,  but  superinduced  by  the  pre-existing  and 
higher  authority  of  the  laws  of  the  community  to  which  the  par- 
ties belong,  with  a  knowledge  of  which,  and  with  reference  to  the 
binding  obligations  of  which,  they  must  be  presumed  to  act.  Upon 
this  principle  it  is  said  that  all  contracts  are  made  and  rights  ac- 
quired in  subordination  to  the  paramount  power  and  duty  of  the 
state  to  protect  and  promote  the  public  good ;  and  that  this  liability 
688]  *  to  be  made  subservient  to  the  public  welfare,  although  tadt  and 
implied,  is  a  condition  inherent  in  all  contracts  and  acquired  rights, 
and  of  paramount  and  controlling  operation.  Upon  this  ground 
5&2 
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it  is  said  that  the  right  of  eminent  domain  is  exercised  without  im- 
pairing the  obligations  of  contracts,  and  in  conformity  to  an  essential 
and  inseparable  condition,  whenever  the  public  safety,  public  intcresty 
or  public  convenience  may  require  it  The  right  to  the  exercise  of 
this  high  function  depends  upon  the  demand  or  requirement  of  the 
public  interest;  and  this  must  be  determined  by  the  legislative 
power,  which  includes  as  well  the  control  over  existing  laws  by  amend- 
ment or  repeal,  as  the  power  of  eminent  domain. 

The  legislative  power  is  the  most  important  attribute  of  govern- 
ment. It  is  delegated  with  a  view  to  protect  and  advance  the  pub- 
lic welfare,  and  can  be  legitimately  exercised  only  when  the  public 
safety,  the  public  interest,  or  public  convenience  may  require  it.  The 
legislative  power  includes  both  the  exercise  of  the  right  of  eminent 
domain,  and  the  right  of  control  over  existing  laws,  by  amendm>ent  or 
repeal,  as  incidents  or  m^ans  of  executing  its  high  functions.  To 
protect  and  advance  the  public  welfare  is  as  well  the  object  of  the 
right  of  amendment  or  repeal  as  that  of  the  right  of  eminent  do- 
main. Both  these  important  powers  rest  upon  the  same  ground, 
both  are  exercised  for  the  accomplishment  of  the  same  general  ob- 
ject, the  advancement  of  the  public  welfare,  and  both  are  included  as 
means  or  instruments  within  the  control  of  the  legislative  authority. 
It  is  said  that  the  right  of  eminent  domain  is  essential  to  the  ac- 
complishment of  the  great  object  of  government,  and  can  not  be 
parted  with  or  abridged.  Equally  so  is  the  right  of  legislative  con- 
trol over  existing  laws.  These  are  both  high  prerogatives  of  sove- 
reign authority,  essential  for  the  protection  and  advancement  of 
the  public  welfare,  and  neither  can  be  parted  with  or  abridged  by 
contract  or  otherwise,  without  an  alteration  of  the  fundamental 
law  of  the  state.  As  all  contracts  and  vested  rights  of  property 
are  held  subject  to  the  tacit  and  implied  condition,  of  a  liability  of 
being  subjected  to  the  public  use  by  the  right  of  eminent  do- 
main, *so  all  laws,  whether  acts  of  incorporation  in  the  [689 
nature  of  contracts  or  not,  must  also  be  in  the  same  manner  subject 
to  the  implied  liability  of  amendment  or  repeal  by  the  legislative 
power.  The  rights  of  private  property,  as  well  as  the  derivative 
rights  resulting  from  the  civil  institutions  of  the  state,  must  all 
yield  to  the  paramount  and  overruling  consideration  of  the  public 
interest.  And  if  the  franchise  of  a  corporation  may  be  made  8ub< 
servient  to  the  public  welfare  by  the  right  of  eminent  domain,  it 
would  be  strange,  indeed,  if  the  same  thing  could  not  be  also  done 
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sercise  of  the  right  of  amendment  and  repeal.  In  either 
)  legislature  have  the  power  to  render  compensation,  or 
the  mode  for  doing  it,  should  justice  to  the  rights  of  any 
concerned  require  it.  In  the  exercise  of  either  power,  the 
lint  and  controlling  object  is  the  public  interest;  audit  is 
ch  calls  for  and  justifies  in  all  cases  the  exercise  of  civil 
y.  If,  therefore,  the  public  safety  or  public  interest  shall 
either  the  amendment  or  the  repeal  of  the  charter  of  a  pri- 
poration,  the  paramount  object  of  the  legislative  authority 
evail;  and  should  justice  require  it,  compensation  can  be 
r  any  private  damage  which  may  be  sustained ;  but  if  the 
bion  shall  have  forfeited  its  charter  by  the  abuse  of  its 
e,  there  is  no  object  of  value  taken  away  for  which  com- 
m  could  be  made.  It  is  said  that  compensation  for  the 
y  taken  is  essential  to  the  exercise  of  the  right  of  eminent 
But  where  a  corporate  franchise  has  been  forfeited  by 
nd  the  public  safety  requires  its  repeal,  it  would  scarcely  be 
that  the  legislative  power  could  be  restrained  by  the  con- 
3n  that  there  was  no  object  of  value  for  which  compensa- 
Id  in  justice  be  made.  It  is  said  that  to  find  the  forfeiture 
Qchise  is  a  judicial  act.  In  some  cases  this  may  require  the 
\g  investigation  of  a  court  of  justice.  But  the  right  of 
[ig  and  repealing  laws  is  a  legislative  act,  which  no  consti- 
restraint  requires  to  be  delayed  or  to  give  way  for  &  judicial 
le  legislative  power  often  makes  the  investigation,  and  finds 
le  facts  which  constitute  *tho  basis  for  its  action;  and  where 
se  of  a  corporate  franchise  is  notorious  and  palpable,  there 
ao  reason  or  good  sense  in  requiring  a  ten  years*  litigation 
I  through  the  forms,  delays,  vexations,  and  expenses  of  a 
inst  a  corporation,  to  ascertain  what  no  one  in  the  world 
leny,  and  which  the  legislature  can  act  upon  as  an  unde- 
aatter  of  public  notoriety. 

lecisions  relied  on  to  sustain  the  position  that  the  charter 
poration  is  a  contract,  relate  to  corporate  franchises  derived 
rom  private  statutes,  or  grants  of  charters  from  the  crown 
and.  It  has  never  been  adjudged  by  any  court,  on  deliber- 
3stigation,  that  a  public  statute  or  general  law,  under  the 
y  of  which  corporations,  or  associations  in  the  nature  of 
tions,  were  formed,  was  a  contract,  and  consequently  not 
to  amendment  or  repeal  by  the  legislative  power  of  the 
^94 


Digitized  by  V:iOOQIC 


JANTJAEY  TERM,  1863.  691; 


Toledo  Bank  v.  Bond. 


State.  Mr.  Webster,  as  counsel  for  the  plaintiffs  in  the  Dartmouth 
<3ase,  (4  Wheat.  580, 581)  urged  that  the  statutes  of  New  Hampshire 
in  question,  being  private  statutes  affecting  only  particular  persons 
snd  their  peculiar  privileges,  were  not  "  laws  of  the  land,''  within 
the  meaning  of  the  constitution  of  that  state;  and  to  sustain  his 
position  he  relied  on  the  distinction  of  Blackstone  and  Coke,  that 
A  law  is  "  not  an  order  from  a  superior,  to,  or  concerning  a  particu- 
lar person,  but  something  permanent,  uniform  and  universal  j"  and  .  ^1 
that  a  particular  act  of  the  legislature,,  not  having  relation  to  the  ^v% 

•community  at  large,  was  rather  a  sentence  or  decree  than  a  law.  1 
Bl.  Com.  44;  Co.  Lit,  46.  In  England  private  statutes,  and  the 
king's  grants,  although  always  subject  to  legislative  control,  par- 
take much  of  the  nature  of  contracts.  Blackstone,  treating  of  pri 
Tate  statutes  (2  W.  Bl.  345)  says,  "  a  law  thus  made,  though  it  binds 
sli  parties  to  the  bill,  is  yet  looked  upon  rather  as  a  private  con- 
veyance, than  as  the  solemn  act  of  the  legislature.  It  is  not,  there- 
fore, allowed  to  be  a  public,  but  a  mere  private  statute ;  it  is  not 
printed  or  published  among  the  other  laws  of  the  session ;  it  hath 
been  relieved  against,  when  *obtained  upon  fraudulent  sug-  [691 
gestions ;  it  hath  been  holden  to  be  void,  if  contrary  to  law  and 
reason ;  and  no  judge  or  jury  is  bound  to  take  notice  of  it,  unless 
the  same  be  specially  set  forth  and  pleaded."  We  learn  from  Chan- 
cellor Kent  (see  1  Kent's  Com.  506),  <^  that  there  is  a  material  dis- 
tinction between  public  and  private  statutes,  and  that  the  books 
abound  with  cases  explaining  this  distinction  in  its  application  to 
particular  statutes."  Public  statutes  relate  to  the  community  at 
large,  and  are  binding  upon  all  persons  and  interests,  where  appli- 
cable. Statutes  generally  are  public  acts ;  a  private  statute  is  said 
to  be  an  exception  to  the  general  rule.  It  operates  only  upon  a 
particular  thing  or  private  persons,  and  is  said  not  to  bind  or  con- 
clude strangers  to  its  provisions. 

Whatever  ground  may  have  existed  for  holding  the  elements  of 
a  contract  to  exist  in  the  terms  of  a  private  statute,  which  withdrew 
it  from  legislative  control,  such  a  doctrine  would  be  wholly  inap- 
plicable to  public  and  general  laws,  which,  having  relation  to  the 
whole  community  and  being  binding  upon  all,  must  be  controlled 
by  the  legislative  power  with  a  view  to  the  general  good,  and  can  not 
be  made  subservient  to  mere  individual  or  private  interests. 

The  law  under  which  the  Bank  of  Toledo  claims  its  authority  as 
a  body  corporate  is  a  public  statute,  of  general  operation,  and  pub- 
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nd  distributed  with  the  general  laws  of  the  state.  True  it 
ed"  an  act  to  incorporate  the.  State  Bank  of  Ohio  and  other 
;  companies/'  Bat  its  title  is  not  expressive  of  its  trae 
dr.  It  creates  no  state  bank,  or  bank  in  which  the  state  i» 
nanner  interested  as  a  stockholder ;  neither  does  it  incor- 
any  specified  company  or  persons  in  the  usual  form  of  a 
act  of  incorporation.  It  names  or  designates  no  particular 
5r  persons  upon  whom  it  confers  corporate  rights.  It  fixes 
eral  terms,  conditions  and  regulations,  under  which  com- 
throughout  the  state  are  authorized  to  organize.  It  con- 
)t  only  the  general  regulations  for  the  government  of  tho 
3  of  banking  in  the  state,  but  also  provisions  general  in  their 
lature,  in  relation  *to  revenue  for  general  purposes,  and 
nactments,  which  would  have  been  fippropriate  provisions 
riminal  laws  of  the  state.  It  is  not  a  special  act  of  incor- 
1— not  a  private  or  local  statute  ;  but  a  public  and  general 
in  its  character,  its  provisions  and  its  operations,  and  so 
by  the  legislature,  and  so  recognized  by  all  the  departments 
tate.  It  will  scarcely  be  claimed  on  behalf  of  the  plaintiff 
s  law  was  enacted  merely  to  promote  and  protect  the  pri- 
crests  of  those  who  might  engage  in  business  under  it.  It» 
ras  to  establish  a  system  of  public  policy,  which  must  be 
3d,  at  least,  to  be  intended  to  advance  the  public  welfere. 
ains  neither  the  form  nor  the  substance  of  a  contracts 
%  private  statute  is  enacted,  making  a  special  grant  to  a  par- 
individual  or  set  of  individuals  designated,  there  may  be 
)y  construction,  the  semblance  of  a  contract.  But  here  is  a 
law  fixing  the  terms  and  regulations  of  a  general  system^ 
^hich  a  particular  kind  of  business  may  bo  carried  on  by 
psons  as  may  see  proper  to  form  companies,  and  can  bring' 
ves  within  its  requirements. 

issential  elements  of  a  contract  are  not  to  be  found  either  in 
,  taken  entire,  or  in  any  particular  provision  of  it.  "No  ob- 
is imposed  on  any  person  to  engage  in  business  under  it& 
ons.  Those  who  form  associations  and  engage  in  banking 
be  system,  do  it  solely  from  considerations  of  their  own  per- 
id  private  interests.  The  state  does  not  in  any  manner  en- 
employ  them.  They  pay  the  state  no  bonus  or  compensa- 
their  privileges ;  and  they  are  at  liberty  to  discontinue  the 
J  whenever  they  may  determine  that  their  private  interests 
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require  it.  If  any  supposed  advantages  result  incidentally  to  the ' 
public,  it  does  not  arise  from  any  obligation  imposed  on  the  bankers, 
and  is,  therefore,  only  that  consequential  benefit  which  may  accrue 
to  the  public  from  the  business  authorized  by  law  in  any  of  the 
other  pursuits  of  the  people.  General  laws  may  be  enacted,  con- 
ferring special  advantages  to  encourage  particalar  productions  in 
^agricultural,  mechanical,  and  other  pursuits ;  a  tariff  may  [693 
be  established  for  the  special  advantage  and  protection  of  domestic 
manufactures ;  and  yet,  however  the  obligations  of  good  faith  on 
the  part  of  the  government  may  be  involved  in  the  matter,  no  one 
will  claim  any  such  law  to  constitute  a  contract. 

If  the  charter  of  a  company  formed  under  this  banking  law  con- 
fititutes  a  contract  within  the  operation  of  the  prohibitory  clause  of 
the  constitution  of  the  United  States,  there  must  exist  a  mutuality  of 
obligation  having  relation  to  a  right  to  something  which  can  be  as- 
serted in  a  court  of  justice.  According  to  Chief  Justice  Marshall's 
opinion  in  the  Dartmouth  College  case,  this  is  the  only  kind  of  a 
-contract  to  which  this  constitutional  provision  was  designed  to  ap- 
ply. If  such  a  charter  be  this  kind  of  contract,  the  specific  per- 
formance of  it  could  be  enforced  by  a  bill  in  equity,  or  the  breach 
of  it  would  lay  the  foundation  for  an  action  for  damages.  This  is 
a  test  of  the  existence  of  a  contract.  Suppose  a  bank  should  refuse 
to  perform  its  duty  in  accordance  with  the  terms  of  the  charter, 
-could  the  state  sustain  a  bill  in  equity  to  compel  a  specific  execution 
of  the  contract  on  the  part  of  the  bank  ?  What  kind  of  a  decree 
could  the  state  take  against  the  bank  under  such  a  proceeding? 
Again,  suppose  a  breach  of  the  terms  of  the  charter  by  the  bank, 
•could  the  state  sustain  an  action  against  the  bank  for  a  breach  of  a 
contract  ?  What  form  of  action  would  lie  ?  What  would  be  the 
measure  of  the  damages,  or  the  ground  for  tho  assessment  ?  A  writ 
of  quo  warranto  might  be  brought  for  a  forfeiture  of  the  franchise, 
a  proceeding  not  applicable  to  contracts ;  or  a  mandamus  might  lie 
to  compel,  not  the  performance  of  a  contract,  but  the  performance  of 
some  duty  enjoined  by  law.  But  a  bill  in  equity  to  compel  the 
specific  execution  of  the  terms  of  the  charter  as  a  contract  or  a  suit 
for  damages  for  a  breach  of  the  charter  as  such  contract,  would  bo 
a  novel  proceeding.  Such  a  thing  has  never  been  attempted,  and 
never  would  be  sustained.  The  bank  may  be  under  some  legul  lia- 
bility or  obligation  to  conform  its  *action  to  tho  terms  of  the  [694 
law  in  the  execution  of  its  powers.    But  this  does  not  constitute  a 
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contract,  and  the  state  could  assert  no  right  in  a  court  of  justice  to 
damages  or  redress  for  a  breach  of  any  such  duty. 

This  law  contains  no  provision  inhibiting  the  right  of  amend- 
ment or  repeal,  and,  by  its  inherent  terms,  would  be  subiect  to  leg- 
islative control  as  much  as  any  other  general  law  on  the  statute 
book.  If  the  charter  of  a  banking  company  under  the  law  be  d 
contract,  such  contract  must  embrace  the  terms  of  the  law  and  be 
comprehended,  in  feet,  within  its  provisions ;  and,  therefore,  by  its 
own  terms,  subject  to  legislative  control.  It  is  said  that  a  contract, 
to  be  obligatory,  need  not  contain  an  express  provision  that  the 
parties  to  it  shall  not  violate  its  conditions.  This  is  true,  but  not 
applicable.  Here  the  law,  which,  by  its  very  nature  and  constitu- 
tion, is  subject  to  amendment  or  repeal  by  the  legislative  power, 
constitutes  and  embodies  the  terms  of  the  contract,  if  one  exist  at 
all.  The  contract,  therefore,  must,  by  its  own  inherent  terms,  be 
subject  to  this  legislative  control,  unless  the  law  contains  an  ex- 
press inhibition  creating  an  exemption  from  this  liability.  So  im- 
portant an  immunity  could  not  be  derived  from  implication  or  pre- 
sumption, in  the  absence  of  an  express  provision  conferring  it. 
The  doctrine  that  the  privileges  and  exemptions  not  common  to 
individuals  can  not  be  acquired  by  corporations  in  the  absence  of 
express  provisions  conferring  them,  is  applicable  here,  and  too  well 
settled  to  require  repetition.  It  is,  therefore,  the  rational  presump- 
tion that  if  the  legislature,  which  enacted  this  law,  had  intended  to- 
withdraw  it  from  the  control  of  future  legislatures,  if  it  had  the 
power  so  to  do,  such  an  intention  would  have  been  manifested  by 
an  express  inhibition  of  the  right  of  amendment  or  repeal. 

In  England,  where  franchises,  offices  and  dignities  are  said  to  be 
the  subjects  of  private  property,  in  which  estates  of  inheritance  and 
estates  for  life  and  for  years  are  created,  these  privileges  and  im- 
munities are  still  subject  to  the  incidental  and  implied  condition  of 
legislative  control  by  parliament. 

695]    *The  constitution   of  the  state  under  which  this  banking 
law  was  enacted  contains  the  following  in  article  eighth  : 

"  Sec.  27.  That  every  association  of  persons,  when  regularly 
formed  within  this  state,  and  having  given  themselves  a  name,  may, 
on  application  to  the  legislature,  be  entitled  to  receive  letters  of 
incorporation,  to  enable  them  to  hold  estates  real  and  personal,  for 
the  support  of  their  schools,  academies,  colleges,  universities,  and 
for  other  purposes." 
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The  constitntioD,  by  this  provision,  expressly  aathorized  the 
granting  of  acts  of  incorporation,  and  prescribed  the  mode  of  do- 
ing it.  Three  things  were  required  as  preliminary  steps  to  author- 
ize it  to  be  done.  1.  An  association  of  persons  regularly  formed* 
2.  A  company  name;  and  3.  An  application  to  the  legislature. 
These  requirements  of  the  constitution  were  conditions  precedent 
to  the  exercise  of  the  authority.  It  is  true  that  the  legislative 
power  of  the  state  is  conferred  on  the  general  assembly  in  general 
terms ;  and  it  is  said  that  the  legislative  power  includes  the  author- 
ity to  grant  acts  of  incorporation.  It  is  a  settled  rule  of  construc- 
tion, however,  that  where  any  power  is  conferred,  and  a  specific 
mode  prescribed  for  its  exercise,  it  can  be  exercised  in  no  other 
manner  than  that  provided.  And  all  powers  not  expressly  con- 
ferred are  reserved  by  the  people. 

This  general  law,  therefore,  does  not  incoi*porate  companies  in 
the  mode  prescribed  by  the  constitution,  which,  as  it  would  appear, 
had  in  view  the  granting  of  special  acts  of  incorporation  to  com- 
panies previously  formed.  In  this  constitutional  mode  provided, 
an  organized  company  would  have  existed,  with  which  the  state 
authorities  could  have  communicated  in  fixing  the  terms  of  the 
charter,  and  upon  which  the  corporate  privileges  could  have  been 
conferred  understandingly.  But  not  so  with  this  banking  law. 
No  company  was  already  formed,  which,  "on  application,"  was 
"  entitled  to  receive  letters  of  incorporation."  This  law  simply 
prescribed  the  terms  and  mode  for  forming  companies  in  future, 
and  the  privileges  which  they  might  exercise.  The  banking  com- 
panies, therefore,  existing  under  this  law  are  not  corporations  con- 
stituted in  strict  conformity  to  the  constitution  of  the  state,  and  as 
such  entitled  to  the  common  law  ^incidents  of  corporations.  It  [696 
is  not  claimed,  however,  that  these  companies  are  illegal ;  and  I 
would  not  say  that  associations  or  collective  bodies  of  men  may 
not  be  legally  constituted  under  the  provisions  of  a  general  law, 
and  receive  from  it  the  right  to  transact  business,  and  to  sue  and 
be  sued  in  their  company  name,  to  have  perpetual  succession,  and 
indeed,  many  of  the  attributes  of  corporations.  The  joint  stock 
banks  in  England,  called  into  existence  by  the  act  of  7  Geo.  IV, 
have  been  considered  quasi  corporations  of  this  description.  Harri- 
son V.  Timmins,  4  M.  &  S.  510 ;  Ang.  &  A.  on  Corp.  22,  49.  These 
companies  being  the  mere  creatures  of  the  statute,  however,  can 
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at  most  be  entitled  to  no  rights  or  privileges  beyond  those  strictly 
conferred  by  the  statute. 

In  the  interpretation  of  a  statute,  the  several  acts  in  pari  materia 
aie  to  be  taken  and  comprised  together  in  the  construction  of  tbem, 
for  the  reason  that  they  must  be  considered  as  having  one  object 
in  view,  and  as  acting  upon  one  system.  Mr.  Smith,  in  his  Com- 
mentaries on  Statutory  and  Constitutional  ponstruction,  750,  752, 
fiays: 

^^  The  whole  system  of  legislation  upon  the  subject  may  bo  taken 
into  consideration,  in  order  to  aid  in  the  construction  of  a  statute 
relating  to  the  same  subject- matter ;  hence,  other  statutes  in  pari  ma- 
ieria,  whether  they  be  repealed  or  unrepealed,  may  be  considered." 
Church  V.  Crocker,  3  Mass.  21.  It  is  equally  well  settled  that  every 
act  of  incorporation  is  subject  to  the  provisions  of  aU  general  laws 
relating  to  matters  about  which  the  charter  is  silent. 

At  the  time  of  the  enactment  of  this  banking  law,  which  was 
the  24th  February,  1845,  there  existed  a  general  statute  entitled 
'*  An  act  instituting  proceedings  against  corporations  not  possess- 
ing banking  powers,  and  the  visatorial  powers  of  courts,  and  to 
provide  for  the  regulation  of  corporations. generally,"  passed  March 
7,  1842,  which  contained  the  following  provision: 

*'  Sec.  9.  That  the  charter  of  every  corporation  of  every  descrip- 
tion, whether  possessing  banking  powers  or  not,  that  shall  here- 
after be  granted  by  the  legislature,  shall  be  subject  to  alteration, 
suspension,  or  repeal,  in  the  discretion  of  the  legislature.** 
697]  *As  a  matter  of  construction,  it  is  perfectly  clear  that  had 
the  legislature  intended  to  inhibit  the  right  of  amendment  or  re- 
peal in  relation  to  this  banking  law  at  the  time  of  its  enactment, 
either  this  provision  in  the  general  laws  of  the  state  would  have 
been  repealed,  or  an  express  provision  inserted  to  create  the  ex- 
emption in  regard  to  the  banks  which  might  be  formed  thereafter. 
And  in  the  face  of  this  glaring  fact,  the  claim  that  this  exemption 
can  be  derived  by  implication  or  presumption  has  no  foundation  in 
reason  or  common  sense. 

But  independent  of  this  matter  of  construction,  which  would 
seem  to  be  incontrovertible,  this  bank  law  was,  at  the  time  of  its 
enactment,  subject  to  legislative  control  by  this  express  provision 
in  a  general  law  of  the  state.  It  is  true  that  this  provision  was 
repealed  by  the  act  of  12th  of  March,  1845,  amendatory  of  the  act 
relating  to  informations  in  the  nature  of  quo  warranto,  etc.  But 
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the  repeal  was  prospective^  and  could  not  have  a  retroactive  opera- 
tion. And  the  effect  of  this  provision,  be  it  observed,  was  not  that 
every  corporation  hereafter  formed,  but  that  "  the  charter  of  every 
•corporation  that  shall  hereafter  be  granted  by  the  legislature," 
shall  be  subject  to  this  legislative  control.  Now,  the  charters  of 
these  banking  companies  were  granted  at  the  time  of  the  enact- 
ment of  the  banking  law,  and  became  subject  to  this  provision  in 
^  existing  general  law  of  the  state ;  and  the  subsequent  repeal  of 
the  provision  had  relation  to  the  charters  of  corporations  which 
jmight  thereafter  be  granted,  and  not  to  those  which  had  been  pre- 
viously granted  and  became  subject  to  its  terms. 

The  view  here  taken  upon  the  first  proposition  is  decisive  of  the 
•case.  But  there  is  another  aspect  of  this  case  presented  by  the 
second  proposition. 

2.  Does  the  60th  section  of  the  bank  law  of  1845  relative  to 
taxation  contain  a  material  stipulation  in  a  contract  not  subject  to 
^ange  or  modification  by  the  law-making  power  of  the  state? 

*It  is  claimed  that  this  provision  constitutes  an  essential  [698 
part  of  the  franchise  of  each  bank  existing  under  the  authority 
^of  the  law.  Now,  if  a  corporate  franchise  be  not  a  contract  or  tho 
subject-matter  of  a  contract,  and  as  such  exempt  from  amendment 
or  repeal,  it  follows  as  a  legitimate  conclusion  that  this  provision 
•does  not  contain  the  binding  obligation  of  a  contract  withdrawing 
It  from  legislative  control. 

The  subject  of  this  provision  is  taxation,  and  the  stipulation 
•claimed  to  exist  is  that  the  prescribed  mode  and  rate  of  taxation 
shall  be  observed  as  invariable  daring  the  entire  period  of  the  ex- 
istence of  each  bank  under  the  law.  The  question  arises  here, 
whether  this  provision  of  the  law  can,  eith'^r  in  the  nature  of  its 
■subject  matter  or  by  its  terms,  be  a  stipulation  in  a  contract  which 
limits  the  legislative  authority  of  the  state  in  regard  to  the  right 
of  taxation. 

The  power  of  taxation  is  one  of  the  most  important  attributes 
of  sovereign  authority  inherent  in  government  and  essential  to  its 
existence.  It  is  a  high  trust  of  civil  power  delegated  for  the  com- 
mon good,  to  be  exercised  even  at  the  most  critical  periods  and  for 
the  most  important  purposes,  on  the  free  exercise  of  which  the  in- 
terest  certainly,  and  perhaps  the  liberty,  of  the  whole  community 
may  depend.  This  prerogative  of  sovereignty,  like  the  right  of 
£minent  domain,  and  the  right  of  legislative  control  over  existing 
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laws  by  amendmont  and  repeal,  can  not  be  impaired  or  arrested  in 
its  exercise  in  order  to  advance  private  or  individual  interests,  bat 
must  remain  at  all  times  subservient  to  the  great  object  and  end  of 
all  civil  government,  the  promotion  of  the  happiness  and  welfare 
of  the  community.  An  attempt,  therefore,  on  the  part  of  the  legis- 
lature to  part  with  any  portion  of  this  power,  or  to  restrain  or 
abridge  the  exercise  of  its  functions  by  contract,  would  be  a  viola- 
tion of  the  high  trust  by  which  it  was  delegated,  an  abuse  of  sover- 
eign authority  liable  to  lead  to  consequences  dangerous  to  the  very 
existence  of  the  government  itself 

Not  ornly  is  it  an  attribute  inherent  in  the  nature  of  the  taxing 
power  that  its  exercise  must  remain  in  unabridged  subserviency  to 
699]  the  public  welfare,  but  it  is  an  essential  requisite  *in  this 
trust  of  civil  authority  that  its  functions  should  be  so  exercised  as 
to  apportion  the  burdens  of  the  government  as  far  as  practicable, 
with  equality  And  justice  to  all  the  members  of  the  community ;  and 
a  law  imposing  unequal  burdens  of  taxation,  oppressing  some  to 
favor  others,  is  an  abuse  of  sovereign  power  and  a  violation  of  that 
high  trust  by  which  the  power  of  taxation  is  delegated.  This  func- 
tion of  civil  authority,  vitaUy  essential  to  the  existence  of  the  gov- 
ernment, requires  great  delicacy  and  a  high  sense  of  justice  in  its 
exercise;  and  the  abuse  of  it  has  led  to  difficulties,  which  in  their 
consequences  have  subverted  empires.  It  is  important,  therefore, 
that  the  true  nature  of  the  power  of  taxation,  and  the  principle 
upon  which  it  is  delegated,  should  be  maturely  considered  and  well 
understood.  A  frequent  recurrence  to  fundamental  principles  is- 
enjoined  by  our  bill  of  rights.  A  reference,  therefore,  to  standard 
authority,  for  the  true  nature  and  foundation  of  the  power  of  tax- 
ation, is  not  inappropriate. 

Puflfendorf 's  elementary  work,  chapter  9,  of  Book  7,  contains  the- 
following : 

"  Since  the  subjects  are  obliged  to  the  bearing  of  taxes  and  the 
like  burdens  on  no  other  account  but  as  they  are  necessary  to  do- 
fray  the  public  expenses  in  war  or  peace,  it  is  the  duty  of  sovereigns 
in  this  respect  to  draw  no  further  supplies  than  either  the  mere  ne- 
cessity or  the  signal  benefit  and  interest  of  the  state  shall  require. 
And  then  they  are  to  see  that  these  impositions  be  levied  accord- 
ing to  the  justest  proportion ;  and  that  no  immunities  or  exemp- 
tions be  granted  to  certain  persons,  to  the  defrauding  or  oppressing 
of  the  rest." 
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And  I  find  the  following  in  Eatherforth*B  Institutes  of  Natural 
Iiaw,  272,  273 : 

"As  it  belongs  to  the  legislative  power  of  a  civil  society  to  direct 
the  several  members  of  it  what  they  are  to  do  for  the  common 
good,  so  it  belongs  to  the  same  power  to  direct  them  likewise  what 
they  are  to  give  for  this  purpose;  that  is,  the  power  of  raising 
money  to  answer  the  expenses  which  the  society  must  make  in  its 
political  capacity,  or  in  pursuing  the  ends  for  which  it  was  formed, 
is  a  branch  of  the  legislative  power. 

"  This  right  of  the  legislative  power  over  the  property  of  the 
subjects  is  not  a  right  to  take  the  whole,  or,  indeed,  any  part  of  it 
from  them  causelessly  and  arbitrarily.  The  preservation  of  each 
man's  property  is  one  of  the  ends  which  he  proposed  to  himself  in 
entering  into  civil  society.  But  it  is  absurd  to  suppose  that  he 
would  give  up  the  whole  of  his  property  for  the  sake  of  preserving 
it.  And  the  right  which  the  society  has,  either  over  his  person  or 
over  his  property,  is  to  be  measured  by  what  he  may  reasonably  be 
presumed  willing  *to  give  up  for  the  sake  of  obtaining  those  [700 
ends  which  he  proposed  to  himself  in  becoming  a  member  of  such 
society.  Upon  this  account  the  burden  of  those  payments  which 
are  called  taxes,  or  duties  and  customs  upon  goods  both  movable 
and  immovable,  ought  to  be  proportioned,  as  near  as  may  be,  to  the 
value  of  each  person's  property ;  because  the  more  a  man's  prop- 
erty is  worth,  the  more  he  is  naturally  willing  to  pay  for  the  se- 
curity of  it." 

It  is  clearly  an  essential  quality  in  the  taxing  power  that  its 
burdens  be  apportioned,  as  near  as  may  be,  to  the  value  of  each 
man's  property ;  and  that  no  immunities  or  exceptions  be  granted, 
favoring  certain  persons  and  thereby  defrauding  or  oppressing  the 
rest.  A  contract  on  the  part  of  the  government,  to  exempt  one 
class  of  the  community,  either  in  whole  or  in  part,  from  its  just 
proportion  of  the  burdens  of  taxation,  would  be  repugnant  to  the 
true  nature  and  essential  character  of  this  important  civil  power, 
an  abuse  of  legislative  authority,  a  violation  of  the  fundamental 
principle,  in  regard  to  the  public  burdens,  upon  which  alone  per- 
sons become  members  of  the  community,  and  therefore  of  no 
binding  obligation.  It  was  said,  by  the  supreme  court  of  New 
Hampshire,  in  the  case  of  Brewster  v.  Hough,  11  N.  H.  138,  that  a 
law  making  such  exemptions  from  taxation  was  valid  until  repealed. 
The  enactment  of  a  law  may  be  a  flagrant  abuse  of  the  legislative 
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power,  and  jet  the  law  not  absolately  void,  bat  binding  until  re- 
pealed. Bat  a  contract  to  perpetuate  this  abase  of  civil  aathority, 
by  imposing  a  limitation  on  the  legislative  right  of  amendment  or 
repeal,  woald  clearly  be  void,  and  withoat  any  binding  obligation. 
A  law  is  void  when  it  comes  in  conflict  with  some  express  constitu- 
tional provision,  bat  a  contract  is  void  when  illegal,  or  against  pub- 
lic policy,  or  made  withoat  competent  parties,  or  a  competent  sab- 
ject-matter. 

It  is  very  true  that,  if  we  were  governed  by  bare  precedent  with- 
oat recurrence  to  first  principles  and  the  reason  of  the  law,  we 
might  be  led  to  a  different  conclusion.  For,  so  far  as  bare  prece- 
dent is  concerned,  it  would  appear  to  bo  as  well  settled  by  the  de- 
cisions of  the  supreme  court  of  the  V  nited  States,  and  also  by  the 
state  courts,  that  the  taxing  power  may  be  parted  with  or  abridged 
701]  by  contract,  as  the  ♦right*  of  legislative  control  over  acts  of 
incorporation  by  amendment  or  repeal.  They  both  rest  upon  the 
6ame  ground  ;  and,  in  either  case,  the  claim  is  to  limit  or  restrain 
the  high  functions  of  civil  authority  by  contract,  in  order  to  advance 
mere  private  and  individual  interests. 

The  right  of  taxation^  like  the  right  of  emincfU  domain^  and  the 
right  of  amending  and  repealing  existing  lawSy  is  a  branch  of  the 
legislative  authority.  Each  of  these  high  functions  of  the  legisla- 
tive power  constitutes  a  ^rtt«^— a  most  impor^nt  trust — of  civil  au- 
thority, essential  to  the  well-being  of  the  community.  Neither  of 
them  can  be  bartered  off  by  the  legislature,  either  in  whole  or  in 
part,  or  in  any  manner  abridged  or  restrained  in  its  exercise  by 
contract.  But  each,  as  an  essential  attribute  of  sovereignty,  must 
remain  in  full  and  undiminished  vigor,  and  be  at  all  times  sub- 
servient to  the  paramount  object  of  all  civil  government — the 
safety  and  welfare  of  the  people. 

There  is  yet  another  aspect  of  this  case,  which  is  conclusive 
against  the  plaintiff: 

On  the  supposition  that  the  legislature  is  competent  to  perform 
the  executive  duty  of  making  contracts,  the  question  whether  this 
particular  provision  constitutes  a  material  stipulation  in  a  contract, 
or  a  simple  rule  of  action^  prescribed  by  the  law-making  power, 
would  be  a  matter  of  statutory  construction.  According  to  the 
well-settled  rule  of  construction,  public  grants  are  to  be  strictly 
construed,  and  nothing  to  be  derived  from  them  by  implication  and 
presumption;  and  according  to  the  doctrine  of  the  supreme  court 
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of  the  United  States,  in  the  case  of  The  Froyidence  Bank  v,  Bil- 
lings, the  taxing  power  being  vital  and  essential  to  the  existence  ^ 
of  the  governmept,  if  it  can  be  parted  with  to  any  extent  by  con- 
tract, will  not  be  presumed  or  taken  to.be  surrendered  or  abridged 
in  any  degree,  in  the  absence  of  clearly  expressed  and  positive  pro-  ,«^ 

vision  to  that  effect. 

The  clause  in  this  provision  of  the  law,  claimed  to  be  evi- 
dence of  the  fact  of  a  contract  stipulation,  is  in  these  words: 
♦  "which  sun:  or  amount,  so  set  off,  shall  be  in  lieu  of  all  [702 
taxes  to  which  such  company,  or  other  stockholders  thereof,  on  ac- 
count of  stock  owned  therein,  would  otherwise  be  subject." 

At  the  time  of  the  enactment  of  this  banking  law,  there  existed 
upon  tl)e  statute  book  general  laws  imposing  ta'lses  upon  banks  and 
other  corporations,  to  which  the  banks,  under  this  law,  would  havo 
been  otherwise  subject,  and  from  the  operation  of  which,  alone, 
upon  a  strict  construction,  this  provision  created  an  exemption, 
was  the  taxation  authorized  and  existing,  to  which  such  company, 
or  the  stockholders  thereof,  would  otherwise  have  been  subject. 

This  provision  constitutes  a  part  of  a  statute,  is  clothed  in  the 
language  of  a  statute,  is  the  proper  subject-matter  of  a  statute,  and 
while  it  prescribes  a  rule  of  action,  with  a  view  to  existing  circum-  ^^i 

stances  and  laws,  it  is  prospective  in  its  operation,  yet  it  contains  no 
express  provision  or  stipulation  against  such  taxes  as  might  there- 
after be  authorized  and  imposed ;  and  no  express  inhibition  against 
its  subsequent  amendment  or  repeal.  Upon  the  application,  there- 
fore^ of  the  rule  of  statutory  construction,  the  surrender  or  abridg- 
ment either  of  the  right  of  amendment  or  repeal,  or  of  the  power 
of  taxation,  is  not  to  be  taken  by  mere  implication  or  presump- 
tion. In  the  case  of  Gordon  v.  Appeal  Tax  Court,  3  How.  133,  and 
other  cases,  in  which  it  has  been  held  that  the  power  of  taxation 
might  be  surrendered  or  limited  by  legislation,  there  existed  cither 
a  direct  and  express  pledge  of  the  public  faith,  or  a  direct,  express, 
and  unequivocal  provision  against  the  future  or  different  exercise 
of  the  right  of  taxation.  The  application  of  this  rule  of  construc- 
tion is  fortiffed  by  the  consideration  of  the  striking  inequality  and 
injustice  of  the  rule  of  taxation  here  prescribed,  as  well  as  the  utter 
want  of  any  equivalent,  either  rendered  or  promised,  on  the  part 
of  any  bank,  for  the  surrender  or  limitation  of  a  power  so  valuable 
and  essential  to  the  public  interests.  The  acquisition  of  such  a 
power,  and  in  sttch  a  manner,  by  the  ^banks,  would  im-    [703: 
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ply  bad  faith  and  corruption  on  the  part  of  the  legislature,  and  a 
reckless  disregard  of  the  public  interests;  a  conclusion  which 
courts,  in  their  judicial  action,  would  not  be  justified  in  finding  by 
mere  implication,  at  least,  in  the  absence  of  express  proof.  Be- 
sides this,  the  legislative  interpretation  given  to  this  proposition 
by  subsequent  enactments,  and  esi)ecially  by  the  very  act  of  1851 
which  is  in  controversy,  is  conclusive  on  this  question  of  statutory 
<ionstruction. 

In  each  of  the  viewSj  therefore,  presented  by  this  case,  whether  a 
contract  within  the  meaning  of  the  constitution  be  sought  for  in 
the  general  powers,  privileges,  and  immunities  of  the  bank,  or  in 
either  the  nature  of  the  subject-matter,  or  the  special  terms  of  this 
particular  provision  of  the  banking  law,  the  plaintiff  must  fSeiil  in 
the  action. 

Judgment  for  the  defendant. 

Mr.  Justice  Thurman  did  ^ot  sit  in  this  case. 

Banney,  J.  The  claim  to  exemption  from  taxation,  made  under 
the  act  of  1845,  raises  the  only  question  presented  in  this  case. 

The  same  question  was  made  in  the  case  of  Debolt  v.  The  Ohio 
Life  Insurance  and  Trust  Company,  decided  at  the  present  term. 
I  have  there  stated  my  views  upon  it,  and,  for  the  reasons  there 
given,  I  freely  concur  in  the  judgment  rendered  in  the  case.  Upon 
other  questions  alluded  to  in  the  opinion  in  this  case,  not  necessa- 
rily involved  in  the  inquiry,  I  prefer  to  wait  until  they  have  been 
fully  discussed,  and  their  decision  shall  become  neceteary,  before 
•expressing  any  opinion  upon  them. 
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ACTION— 

1.  Covenant  will  lie  on  a  penal  bond  with  a  condition  for  conveyance ;  the 
entire  bond  being  declared  on.     Taylor  v.  Brotoder,  226. 

2.  Vendee  may  maintain  an  action  against  vendor,  upon  a  title  bond,  to  re- 
cover damages  for  a  failure  to  convey,  without  restoring  possession  of  the 
premises.    lb,  225. 

3.  A  judgment  can  not  be  reversed  on  error  because  the  form  of  action  was 
misconceived,  "  in  case  the  facts  are  substantially  alleged  which  the  party 
was  bound  to  prove  on  the  trial,  in  order  to  entitle  him  to  a  recovery. ' 
76.225. 

4.  No  action  will  lie  by  obligee  against  obligor  on  a  bond,  the  consideration 
of  which  is  a  sale  made  by  the  former  to  the  latter  to  defraud  creditors ; 
both  of  them  having  been  guilty  of  the  fraudulent  intent.  Goudy  v.  Geh- 
hart,  262. 

5.  An  action  of  assumpsit  for  use  and  occupation,  or  on  the  money  counts, 
can  not  be  maintained,  where  possession  is  held  adversely  under  claim  of 
title,  and  where  no  contract,  express  or  implied,  is  shown.     Cincinnati  v. 

Walls,  222. 

6.  Action  to  recover  money  paid  voluntarily  can  not  be  maintained.  Mays 
V.  Cincinnati,  268. 

7.  The  right  of  contribution  among  sureties  is  founded,  not  in  the  contract 
of  suretyship,  but  is  the  result  of  a  general  equity  which  equalizes  burdens 
and  benefits ;  and  the  common  law,  which  has  adopted  and  given  effect  to 
this  equitable  principle,  by  an  action  upon  an  implied  assumpsit,  only 
allows  the  action  where  there  is  a  just  and  equitable  ground  for  contribu- 
tion.   Russell  V.  Faihr,  327. 

8.  Where  a  surety  has  voluntarily  paid  money  on  a  void  note  or  obligation, 
he  can  not  maintain  an  action  against  his  co-surety  for  contribution.  Jb. 
.327. 

9.  A  wife,  who  by  gross  abuse  of  her  husband  has  been  driven  beyond  the 
pale  of  his  protection,  and  a  separation  de  facto  exists,  she  living  and 
maintaining  herself  as  a  single  woman,  and  having  had  specific  property 
decreed  to  her  as  alimony,  may  maintain  an  action  at  law  in  regard  to  such 

Sropertjr  without  the  joinder  of  her  husband,  although  no  divorce  has  been 
ecreed.     Benadum  v.  Pratt,  403. 
ACQUIESCENCE.    See  Trusts  akd  Trustebs,  8,  9. 
ADMINISTRATORS  AND  EXECUTORS.    See  Assbts,  1 
ADVANCEMENT— 

1.  Where  a  person  purchases  property  with  his  own  funds,  and  places  the 
title  in  the  name  of  a  member  of  his  own  family,  the  legal  presumption  is 
that  the  property  is  intended  as  a  gift  or  advancement.  Creed  v.  Lancaster 
Bank,  1. 

2.  Subsequent  insolvency  of  donor  will  not  avoid  such  gift.  It  must  be 
shown  that  an  intention  to  defraud  future  creditors  existed  in  the  mind  of 
the  donor  at  the  time  the  gift  was  made,  to  justify  the  court  in  setting  it 
aside.    lb.  1. 

AFFIDAVIT— 
1.  The  affidavit  of  a  party  to  a  suit  may  be  received  to  prove  the  loss  of  a 
writing,  in  order  to  let  in  secondary  evidence  of  its  contents.     Wells  ▼. 
Martin,  386. 
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APPEAL—  Continued, 
2.  The  fact  of  loss  is  to  be  established  to  the  satisfactioa  of  the  coart,  not 
conclusively,  for  that  is  not  required,  but  reasonably.  To  do  this  may,  in 
some  cases,  where  there  is  more  than  one  par^  on  the  side  ofleriofc  the- 
testimony,  require  the  affidavits  of  all  of  them,  in  other  cases,  an  affidavit 
of  one  of  them  may  be  sufficient.  No  general  rule  can  be  laid  down  upon 
the  subject.  The  ruling  must  depend  upon  the  circumstances  of  each  case. 
lb.  386. 

AGENT.    See  Protcipal  axd  Agent 

AGREEMENT.    See  Covtkact,  3,  a 

ALIMONY— 
A  wife,  who  by  gross  abuse  of  her  husband  has  been  driven  beyond  the  pale 
of  his  protection,  and  a  separation  de  facto  exists,  she  living  and  maintain- 
ing herself  as  a  single  woman,  and  having  had  specific  property  decreed  to 
her  as  alimony,  may  maintain  an  action  at  law  in  regard  to  such  property, 
without  the  joinder  of  her  husband,  although  no  divorce  has  been  decreed. 
Benadum  v.  Pratt,  403. 

APPEAL— 

1.  The  law  making  it  the  duty  of  the  court  of  common  pleas,  at  the  time  of 
the  rendition  of  the  judgment  or  decree,  in  certain  cases,  to  ascertain  and 
fix  the  penalty  of  the  appeal  bond  to  be  given  in  the  event  of  an  appeal, 
requires  this  act  to  be  performed  by  that  court  without  the  motion  of  either 
party  in  the  cause.     Hubble  v.  Renick,  171. 

2.  The  omission  of  the  court  of  common  pleas  to  do  this  act  will  not  deprive- 
a  party  of  his  appeal,  when  he  has,  by  giving  notice  and  executing  an  ap- 
peal bond,  done  all  upon  his  own  part  which  the  law  requires  to  entitle  him 
to  the  appeal.    lb.  111. 

3.  In  case  of  this  omission  by  the  common  pleas,  the  appellant  should  nve 
bond,  with  security,  to  the  approval  of  the  clerk  of  the  court,  or  one  ofthe 
judf^es  thereof.  And  if  the  appeal  bond  should  be  found  insufficient  or  de- 
fective, the  district  court  can  order  another  bond  to  be  given.     lb.  171. 

4.  A  motion  to  dismiss  an  appeal  will  be  in  time  if  made  during  the  term  at 
which  the  appeal  is  entered,  and  before  the  judgment.    lb.  171. 

6.  Where  the  claim  of  a  complainant  in  a  chancerv  proceeding  against 
several  defendants  is  separate  and  distinct,  so  that  the  case  can  be  tried 
as  to  one  or  more  of  the  defendants  without  interfering  with  the  rights  or 
liabilities  of  the  other  defendants,  it  is  competent  for  a  court  of  chancery 
to  pa.ss  on  the  case  and  render  a  separate  decree  as  to  such  defendants,, 
and  such  decree  may  be  appealed  from,  although  the  rest  of  the  case  may 
be  undisposed  of  in  the  court  below.    DougherUf  v.  Walters,  201. 

6.  An  appeal  of  oue  branch  of  a  case  will  not  bring  into  the  appellate  court 
parties  whose  cause  has  not  been  adjudicated  in  the  court  below,  although 
such  parties  would  be  necessary  in  the  appellate  court,  to  enable  it  to  ren- 
der a  decree.     lb.  201. 

7.  Where  the  court  of  common  pleas  proceeds  to  render  a  decree  as  to  one 
of  several  defendants,  whose  interests  are  inseparably  connected,  leaving 
the  case  as  to  such  other  defendants  undisposed  of,  such  decree  is,  so  far 
as  the  rifiht  of  appeal  is  concerned,  a  nullity,  and  can  be  set  aside  by  the 
court  rendering  the  decree,  at  a  subsequent  term,  for  irregularity.    lb.  201. 

8.  To  authorize  the  district  court  to  reserve  a  cause,  and  send  it  to  the  su- 
preme court  for  decision,  on  account  of  the  character  of  the  questions 
which  arise  in  the  case,  the  questions  should  be  such  as  require  the  decision 
of  the  court  of  dernier  resort,  and  not  such  as  are  well  settled  and  of  famil- 
iar application.     Jenkins  v.  Pearson,  381. 

9.  An  appeal  from  a  final  decree  opens  up  the  whole  merits  of  the  cause  for 
investigation,  which  were  involved  in,  or  connected  iirith  the  subject-matter 
of  such  decree.     Teaffy.  Hewett,  511. 
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APPEAL—  Continued. 
Vk  The  appellate  jarisdiction  of  the  supreme  court  extends  only  to  the  jnd^ 
meats  and  deorees  of  courts  createa  and  organized  in  pursuance  of  the 
provisions  of  the  constitution.     Logan  Branch  Bank,  ExparU,  432. 

11.  The  appeal  from  the  decision  of  the  Auditor  of  State,  provided  for  in  the 
74th  section  of  the  act  of  April  13,  1852,  "For  the  assessment  and  taxation 
of  all  property  in  this  state,"  etc.,  is  in  conflict  with  the  provisions  of  the 
constitutioD,  from  which  the  jurisdiction  of  the  court  is  derived,  and  can 
not  therefore  be  bad.     lb.  432. 

12.  An  appeal  may  be  taken  from  the  common  pleas  to  the  district  court  under 
the  "Act  to  regulate  appeals  to  the  district  court,"  from  any  final  judgment 
or  decree,  rendered  in  a  civil  cause,  in  which  the  court  of  common  pleaa 
had  original  jurisdiction,  whether  the  action  is  given  by  statute  or  existed 
at  common  law.     Kiwup  v.  Piqua  Bank,  603. 

ABBITRATION— 

1.  A  court  of  chancery  will  not  decree  a  specific  performance  of  an  agree- 
ment to  arbitrate,  nor  will  it  require  arbitrators  to  make  an  award.  Con- 
ner y.  Drake,  166. 

2.  Parties,  by  agreement,  can  not  change  the  mode  of  proceeding  in  the  trial 
of  a  cause  in  court;  but  each  party  has  a  right  to  demand  that  the  cause 
shall  be  tried  in  the  ordinary  way,  although  he  ma^  previously  have  entered 
into  an  agreement  that  certain  questions  arising  in  the  controversy  should 
be  submitted  to  arbitration.     Ih.  166. 

3.  Where  a  question  of  damages  arises  it  is  not  error  in  the  court,  by  the  con- 
sent of  both  parties,  to  permit  the  amount  to  bo  fixed  by  arbitrators,  and  to 
decree  the  amount  thus  found  .    lb.  166. 

4.  A  part^  to  a  statutory  arbitration,  on  a  motion  for  judgment  on  the  award, 
is  not  imperatively  required  by  the  statute  to  prove  the  execution  of  the 
submission  or  arbitration  bond,  but  such  proof  may  be  waived  by  the  adver- 
sary.    Commissioners  v.  Carey,  463. 

6.  The  act  authorizing  and  regulating  arbitrations  requires  that  canses  of 
ejection  to  judgment  upon  the  award  must  be  made  to  appear,  on  oath  or 
affirmation,  at  the  term  of  the  court  to  which  the  submission  and  award  are 
filed,     lb.  463. 

6.  After  the  party  has  interposed  his  objections,  and  the  litigation  thereon 
has  been  carried  to  the  court  of  last  resort  and  decided,  it  is  too  late  to 
offer  new  causes  why  judgment  should  not  be  entered  upon  the  award.  IK 
463. 

7.  In  an  arbitration  under  our  statute,  after  the  arbitrators  have  been  sworn, 
and  the  proofs  and  arguments  of  the  parties  have  been  fully  submitted  to 
them,  and  they  have  retired  for  consultation  and  agreed  upon  the  award, 
tiie  submission  can  not  be  revoked  by  one  party,  although  the  award  has 
not  in  fiMt  been  signed  by  the  arbitrators  and  delivered  to  the  parties,  lb. 
463. 

ASSETS— 

1.  The  representatives  of  an  estate  may  be  so  situated  with  reference  to  inter* 
ests  sought  to  be  converted  into  assets,  that  the  creditor  may  invoke  the  aid 
of  a  court  of  equity  to  control  such  interests,  and  place  them  into  the  hands 
of  such  representatives  to  be  administered;  but  equity  will  go  no  further, 
and  leave  the  settlement  of  the  estate  to  the  probate  court  McDonald  v. 
Aien,  293. 

2.  Where  the  dower  interest  of  a  widow,  in  property  sought  to  be  converted 
into  assets,  is  manifest,  it  will  be  protected,  although  she  may  not  have  filed 
an  answer.    lb.  293. 

8.  Upon  the  decease  of  a  debtor,  his  estate,  real  and  personal,  by  law,  stands 
for  the  payment  of  his  general  creditors  alike,  and  one  creditor  can  not,  by 
superior  diligence,  acquire  a  superior  right  to  such  estate.    lb.  293. 
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ASSETS— Continued. 

4.  Shares  in  railroad  companies  are  personal  property,  whether  the  compar 
nies  arc  or  are  not  subject  to  the  provisions  of  the  "  act  reflating  railroad 
companies,"  passed  February  11,  1848.    Johns  v.  Johns,  350. 

ASSIGNMENTS— 

By  debtor  to  creditor. 
See  Debtor  axd  Grepitob,  1, 5. 

1.  By  the  provisions  of  the  "act  to  incorporate  the  State  Bank  of  Ohio,  and 
other  banking  companies"  (43  Ohio  L.  24),  a  bank  holds  a  lien  on  the  shares 
of  its  stockholder  for  the  amount  of  his  indebtedness  to  it,  which  can  not  be 
defeated  by  a  transfer  made  without  the  consent  of  a  majority  of  the  direc- 
tors, nor  will  such  consent  authorize  a  transfer  if  th^  debt  is  overdue  and 
unpaid.     Conani  v.  Seneca  Go.  Bank,  298. 

2.  Although  an  assignment  on  the  books  of  the  bank  may  be  necessary  to 
pass  a  legal  title  to  stock,  yet  an  equitable  title  may  be  otherwise  conveyed; 
and  the  bank  is  bound  to  respect  such  equity  from  the  time  it  receives  no- 
tice of  it.  Hence,  debts  contracted  by  the  assignor  to  the  bank,  after  the 
receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon  the  stock. 
lb,  298. 

B.  Notice  of  such  assignment  to  the  cashier  is  notice  to  the  bank.    lb.  298. 
4.  If  a  debtor  make  an  assignment  to  pay  debts,  some  of  which  are  usurious, 

no  beneficiary  of  the  trust  who  comes  in  under  it  can  object  to  the  payment 

of  such  usurious  debts.    Busby  v.  Finn,  409. 

ASSIGNMENT  OP  ERRORS— 

1.  Where  no  assignment  of  errors  is  filed,  the  judgment  may  bo  affirmed  for 
that  reason.     Wells  v.  Martin,  386. 

2.  A  plaintiff  will  not  be  permitted  to  allege  errors,  vioa  voce,  at  the  hearing; 
which  he  has  not  assigned.    lb.  386. 

ASSUMPSIT— 

1.  An  action  of  assumpsit  for  use  and  occupation,  or  on  the  money  counts, 
can  not  be  maintained  where  possession  is  held  adversely  under  claim  of 
title,  and  where  no  contract,  express  or  implied,  is  shown.     Cindnnaii  ▼• 

Walls,  222. 

2.  Assumpsit  does  not  lie  to  recover  bank  money  paid  voluntarily.  Mays  v. 
Cincinnati,  268. 

3.  The  right  of  contribution  among  sureties  is  founded,  not  in  the  contract 
of  suretyship,  but  is  the  result  of  a  general  equity  which  equalizes  burdens 
and  benefits;  and  the  common  law,  which  has  adopted  and  given  efl^ect  to 
this  equitable  principle,  by  an  action  upon  an  implied  assumpsit,  only 
allows  the  action  whore  there  is  a  just  and  equitable  ground  for  contribu- 
tion.    Russell  V.  Failor,  327. 

4.  Where  a  surety  has  voluntarily  paid  money  on  a  void  note  or  obligation, 
he  can  not  maintain  an  action  against  his  cosurety  for  contribution.  lb. 
327. 

ATTORNEY'S  FEES— 
When  a  debtor  voluntarily  pays  the  collection  fees  of  the  creditor's  attorney, 
and  no  part  of  them  is  retained  by  the  creditor,  but  they  all  go  to  the  attor- 
ney, and  the  transaction  is  not  a  shift  to  obtain  usurious  interest,  a  note 
subsequently  given  by  a  surety  of  the  debtor  for  a  balance  of  the  debt  re- 
maining due  is  not  void  for  usury.    Busby  v.  Finn,  409. 

AWARD— 
A  court  of  chancery  will  not  decree  a  specific  performance  of  an  agreement 
to  arbitrate,  nor  will  it  require  arbitrators  to  make  an  award.     Gmner  t« 
Drake,  166. 

BAIL.    See  Subett. 
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BAILMENT— 

1.  In  case  of  a  regular  deposit  of  wheat  with  a  warehonseman,  which  re- 
quires of  the  depositary  the  use  of  ordinary  diligence  in  taking  care  of  the 
wheat,  and  a  reaelivery  of  the  same,  on  demand,  to  the  depositor,  on  bein$: 
paid  a  reasonable  compensation  for  his  services,  the  warehonseman  would 
oe  liable  to  the  depositor  for  the  value  of  the  wheat  in  case  he  mixes  it  with 
other  wheat  in  his  warehouse,  and  ships  the  same  for  sale  on  his  own  ac- 
count notwithstanding  he  mav  supply  the  place  of  the  depositor's  wheat 
by  other  wheat  procured  and  deposited  in  his  warehouse ;  and  the  destruc- 
tion by  accident  of  the  warehouse,  and  the  wheat  supplied  to  take  the  place 
of  the  depositor's  wheat,  will  not  protect  the  warehouseman  from  liability 
to  the  owner.     Chase  v.  Washburn,  244. 

2.  In  case  of  an  irregular  deposit  or  mutuum,  where  the  obligation  imposed 
upon  the  depositary  or  mutuary  is  to  redelirer,  not  the  specific  thing 
furnished,  but  another  article  of  the  same  kind  and  value ;  or  where  the 
depositary  has  the  option  to  return  the  specific  article  received,  or  another 
of  the  same  kind  and  value,  in  either  case  the  property  passes  to  the 
depositary  as  fully  as  in  a  case  of  ordinary  sale  or  exchange ;  and  the 
risk  of  loss  by  accident  follows  the  control  or  dominion  over  the  property, 
/ft.  244. 

3.  Where  a  warehouseman  receives  wheat,  and  by  the  consent  of  the  owner, 
or  in  accordance  with  the  custom  of  the  trade,  mixes  the  wheat  in  a  common 
mass  with  the  other  wheat  in  his  warehouse,  and  with  the  understanding 
that  he  is  to  retain  or  ship  the  same  for  sale  on  his  own  account,  at  pleasure, 
and,  on  presentation  of  the  warehouse  receipt,  is  either  to  pay  the  market 
price  thereof  in  money,  or  redeliver  the  wheat,  or  other  wheat  in  place  of 
it;  the  transaction  is  not  a  bailment,  but  a  sale,  and  the  property  passes 
to  the  depositary,  and  carries  with  it  the  risk  of  loss  by  accident,    b.  244. 

BANKS— 

1.  Mere  irregularities  in  organizing  a  corporation  will  not  deprive  the  officers 
and  stockholders  of  the  protection  of  the  charter,  or  subject  them  to  private 
liability,  when  sued  as  unauthorized  bankers,  under  the  act  of  1816.  Bar^ 
tholomew  v.  Bentley,  37. 

2.  But  such  organization,  to  protect  them,  must  be  substantially  in  accord- 
ance with  the  charter.    lb.  37. 

3.  Directors  of  a  bank,  elected  in  1822,  the  bank  being  entirelv  insolvent  and 
performing  no  corporate  acts  from  that  time  until  1838,  will  not  be  held  to 
have  continued  in  office  until  the  latter  period,  although  the  charter  pro- 
vided that  they  should  continue  in  office  until  their  successors  were  elected. 
On  the  contrary,  so  long  a  suspension  from  the  performance  of  any  official 
duty  will  be  regarded  as  an  abandonment  or  resignation  of  the  office.  lb, 
37. 

4.  The  act  of  such  persons  in  appointing  directors  to  fill  vacancies  in  the 
board  is  entirely  void,  although  the  charter  provided  that  a  part  of  the  di- 
rectors of  the  bank  might  fill  such  vacancies.     lb,  37. 

5.  Where  the  charter  provided  that  stockholders  only  should  be  elected 
directors,  persons  having  no  interest  in  the  stock,  but  fraudulently  and 
coUusively  receiving  the  transfer  of  a  share  to  qualify  them,  are  not  eligible. 

6.  When  the  directors  and  legally  constituted  agents  of  a  corporation  have, 
for  many  years,  acquiesced  in  a  subscription  to  stock,  made  by  a  person 
in  the  names  of  his  children  or  others,  who  have  exercised  acts  of  own- 
ership over  the  stock,  and  voted  upon  it,  without  objection,  as  their  own, 
the  corporation  will  not  afterward  be  allowed  to  treat  the  subscription  as 
if  it  were  a  fraudulent  use,  by  the  original  subscriber,  of  mere  names,  to 
secure  a  greater  number  of  votes  than  he  would  be  entitled  to  under  the 
by-laws  if  the  stock  had  stood  in  his  own  name.  Oreed  v.  Lancaaier 
Bank,  L 
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7.  A  note  or  other  obligation  taken  by  a  bank  limited  by  its  charter  to  six 
per  centum  interest  upon  its  loans,  is  void,  if  more  than  that  is  reserved  or 
paid,  for  want  of  corporate  power  to  enter  into  such  contract.  Stevens  v. 
Bank  of  Woosier,  2H3. 

8.  Such  defense  may  be  made  to  a  suit  brought  to  enforce  such  contract  ii» 
equitv  as  well  as  at  law.    Jb,  233. 

9.  Stockholder  competent  as  witness  in  a  cause  to  which  the  bank  is  party, 
by  force  of  act  to  improve  the  law  of  evidence.  Lawson  v.  Salem  bank, 
206. 

10.  By  the  provisions  of  the  '*  act  to  incorporate  the  State  Bank  of  Ohio,  and* 
other  banking  companies"  (43  Ohio  L.  24),  a  bank  holds  a  lien  on  the 
shares  of  its  stockholder  for  the  amount  of  his  indebtedness  to  it,  which 
can  not  be  defeated  by  a  transfer  made  without  the  consent  of  a  majority 
of  the  directors,  nor  will  such  consent  authorize  a  transfer  if  the  debt  is 
overdue  and  unpaid.     Gonant  v.  Seneca  County  Bank,  298. 

11.  Although  an  assignment  on  the  books  of  the  bank  maybe  necessary  to 
pass  a  legal  title  to  stock,  yet  an  equitable  title  may  be  otherwise  conveyed; 
and  the  bank  is  bound  to  respect  such  equity  from  the  time  it  receives 
notice  of  it.  Hence,  debts  contracted  by  the  assignor  to  the  bank,  after 
the  receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon  the- 
stock.    lb,  298. 

12.  Notice  of  such  assignment  to  the  cashier  is  notice  to  the  bank.      lb.  298. 

13.  Where  a  person  holds  a  full  and  perfect  equitable  title  to  stock,  of  which 
the  bank  has  notice,  he  is  also  entitled  in  equity  to  the  dividends  thereafter 
accruing  upon  it.     lb.  298. 

14.  It  is  a  violation  of  said  act  for  one  of  the  independent  banks  chartered  by 
it  to  make  loans  to  a  director,  before  the  adoption,  by  the  stockholders,  of 
by-laws  to  regulate  the  liabilities  of  directors ;  and  such  violation  mav  be  a 
cause  of  forfeiture  of  the  charter,  and  will  render  each  director  who  know- 
ingly participates  in  or  assents  to  the  same,  individually  liable  for  all  dam- 
ages which  the  company,  its  shareholders,  or  any  other  persons,  body  XK>litic 
or  corporate,  shall  have  sustained  in  consequence  of  such  violation.  But 
the  court  are  not  prepared  to  say  that  no  debt  is  created  by  such  a  loan. 
lb,  298. 

15.  A  note  or  other  obligation  taken  by  a  bank,  limited  by  its  charter  to  six 
per  centum  interest  on  its  loans,  is  void,  if  more  is  reserved  or  taken,  not 
only  upon  general  principles,  for  the  want  of  corporate  power  to  enter  into 
sucn  contract,  but  by  the  express  provisions  of  the  sixty-first  section  of  the 
act  to  incorporate  the  State  Bank.     Preble  County  Bank  v.  Russell,  313. 

16.  The  ninth  section  of  the  act  of  February  24,  1848  (46  Ohio  L.  91),  sus- 
pended the  right  to  make  such  defense,  but  allowed  an  action  against  the 
bank  to  recover  the  money  for  the  use  of  schools.  The  repeal  of  this  law 
in  1850  restored  the  right  to  defend,     lb.  313. 

17.  The  law  of  1848  only  operated  upon  the  remedy,  still  leaving  the  contract 
void  and  expressly  forfeited ;  and  consequently  its  subsequent  repeal,  and 
the  revival  of  the  right  to  defend,  did  not  in  any  manner  affect  or  impair 
any  provision  of  a  valid  contract.     lb,  313. 

18.  The  Bank  of  Norwalk  was  restricted  by  its  charter  to  six  per  centnm  per 
annum,  in  advance  upon  its  loans ;  any  contract  upon  which  it  knowingly^ 
took  interest  at  a  greater  rate  was  void ;  it  had  no  right  to  take  interest 
under  the  name  of  attorney's  fees  for  collection,  and  a  mistake  of  law 
upon  its  part  would  not  exempt  it  from  the  consequences  of  taking  illegal 
interest.     Busby  v.  Finn,  209. 

19.  But  an  error  in  calculation,  an  accidental  omission  of  a  credit,  or  a  trans- 
fer, by  mistake,  of  an  item  from  one  account  to  another,  will  not  make  a 
security  usurious  and  void,  there  being  no  intent  to  eicact  or  take  nnlawfu) 
interest.    lb.  209. 
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20.  The  lejjislatnre  will  not  be  considered  as  having  undertaken  to  surrender 
the  taxing  power  of  the  state,  in  the  abseuce  of  express  words  to^that  effect. 
Knoup  V.  Piqua  Branch  Bank,  603.  , 

21.  Obiter.  That  every  organization  clothed  with  authority  to  make  currency 
is  a  public  institution,  performing  a  public  function,  exercising  public 
power,  and  always  subject  to  public  control.     If>»  603. 

22.  A  tax,  regularly  assessed  under  the  act  of  March  21,  1851,  to  tax  banks, 
and  bank  and  other  stocks,  the  same  as  other  property,  is  not  remitted  by 
the  repealing  clause  of  the  act  of  April  13,  1852,  for  the  assessment  and  'i^^ 
taxation  of  all  property  in  this  state,  and  for  levying  taxes  thereon  accord- 
ing to  its  true  value  in  motiey.     Debolt  v.  Trust  Ckmpany,  663. 

23.  The  remedy,  by  bill  in  chancery,  provided  by  the  first-named  act,  for  the 
collection  of  taxes  assessed  against  the  Ohio  Life  Insurance  and  Trust 
Company,  and  re-enacted  in  the  last,  may  be  resorted  to  for  the  collection 
of  taxes  assessed  in  1851,  and  remaining  unpaid  after  the  passage  of  the 
act  of  1852.     lb.  563. 

24.  The  sixtieth  section  of  the  act  of  February  24,  1845,  to  incorporate  the 
State  Bank  of  Ohio,  and  other  banking  companies,  contains  no  pledge  on 
the  part  of  the  state  not  to  alter  or  change  the  mode  or  amount  of  taxation 
therein  specified ;  but  the  taxing  power  of  the  general  assembly  over  the 
property  of  companies  formed  under  that  act  remains  the  same  as  over  the 
propertjr  of  individuals.     lb.  563. 

25.  But,  if  it  had  contained  such  pledge,  involving  a  surrender  of  the  right  of 
taxation,  it  would  be  inoperative  for  want  of  constitutional  power  in  the 
general  assembly  to  make  it.    lb.  563. 

26.  This  right,  vital  to  the  existence  of  every  government,  and  one  of  the 
most  important  incidents  of  sovereignty,  has  only  been  delegated  to  the 
general  assembly  to  be  used  for  the  purpose  of  accomplishing  the  lawful 
objects  with  which  it  is  charged.    lb,  563. 

27.  Ft  can  only  be  exercised  to  raise  money  for  these  purposcB;  and  any 
attempt  to  use  it  otherwise,  or  to  control  or  abridge  the  right  iiself,  is 
beyond  the  delegation,  and  an  unauthorized  assumption  of  power.  lb. 
563. 

28.  No  control  over  its  exercise  has  been  conferred  upon  the  federal  govern- 
ment by  article  1,  section  10,  of  the  Constitution  of  the  United  States,  pro- 
hibiting the  states  from  passing  laws  impairing  the  obligation  of  contracts, 
or  by  any  other  clause  of  that  instrument,     lb.  563. 

29.  The  act  of  March  21,  1851,  impairs  no  right  of  any  banking  company  or- 
ganized under  the  act  of  February  24,  1845,  and  is  a  valid  and  constitu- 
tional law.     Debolt  v.  TSrust  Company,  563. 

30.  A  distraint  by  a  treasurer  against  the  money  and  property  of  an  incor- 
porated bank,  for  taxes  assessed  against  it  under  the  act  of  March  21, 1851, 
can  not  be  enjoined  in  chancery.    M.  and  T.  Bank  v.  Debolt,  591. 

31.  An  ordinary  charter  is  not  a  contract,  within  the  meaning  of  the  prohibi- 
tion of  section  10  of  article  1  of  the  Constitution  of  the  United  States.  Ih. 
591. 

32.  The  charter  of  a  private  corporation  is  in  form,  and  in  its  inherent  terms 
and  nature,  a  law,  and  does  not  possess  the  essential  elements  of  a  con- 
tract, to-wit.     Bank  of  Toledo  v.  Bond,  622. 

33.  The  act  entitled  "  An  act  to  incorporate  the  State  Bank  of  Ohio  and 
other  banking  companies,''  passed  February  24,  1845,  is  a  public  and 
general  law  of  the  state,  and  not  a  contract,  either  in  form  or  substance; 
and  the  essential  elements  of  a  contract  are  not  to  be  found  either  in 
the  law,  taken  entire,  or  any  special  provision  of  it,  within  the  operation 
of  the  prohibitory  clause  of  the  Constitution  of  the  United  States.  lb. 
622. 

34.  While  the  government  is  boand  in  good  faith  to  protect  and  keep  inviolate 
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the  contracts  made,  and  rights  of  private  property  vested  under  the  author* 
ity  and  regulations  of  the  charters  of  private  corporations,  in  common 
with  all  other  private  property,  as  one  of  the  sacred  and  primary  objects 
of  all  civil  government ;  yet  such  contracts  are  made,  and  property  vested 
subject  to  the  implied  condition  that  the  legislative  power  of  the  state  re- 
mains undiminished  in  any  manner,  and  always  subject  to  be  exercised 
whenever  the  paramount  object  of  its  creation,  the  public  welfare,  shall  re> 
quire  it.     76. 622. 

BEQUEST.    See  Wills. 

BILL  IN  EQUITY.    See  Equity;  Pleading;  Practice. 

BILL  OF  REVIEW.    See  this  title  under  Equity. 

BILL  OP  EXCHANGE— 

1.  The  words,  *'  I  hereby  give  J.  W.  Abell  the  liberty  of  making  nse  of  my 
name,  if  it  will  be  of  use  to  him  with  his  friends  in  Connecticut,  to  the 
amount  of  one  thousand  or  fifteen  hundred  dollars,  to  borrow  money.  N. 
W.  Palmer,"  are  not  a  mere  guaranty  for  the  amount  named,  but  confer  a 
power  upon  J.  W.  Abell  to  sign  the  name  of  Palmer  to  a  note  for  the  money 
borrowed.    Palmer  v.  Yarrington,  253. 

2.  The  validity  of  a  note  given  in  Connecticut  is  to  be  determined  by  the  laws 
of  that  state,  under  which  any  contract  reserving  more  than  six  per  centam 
interest  per  annum  is  absolutely  void.     lb.  253. 

3.  The  holder  of  a  bill  of  exchange,  in  order  to  charge  an  indorser  residing 
in  another  state  or  place,  adopting  the  mail  as  the  means  of  conveying  the 
notice  of  the  dishonor  of  the  bill,  may  send  the  notice  by  the  mail  of  the 
day  of  default,  but  if  not,  he  must  deposit  the  notice,  directed  to  the  in- 
dorser, in  the  post  oflSce,  in  time  to  be  sent  by  the  mail  of  the  day  next  afler 
the  day  of  the  dishonor,  unless  the  mail  of  that  day  be  made  up  and  clos^ 
at  an  unreasonably  early  hour,  or,  in  other  words,  before  early  business 
hours ;  and  if  there  be  no  mail  of  that  day,  or  the  mail  of  that  day  be 
closed  at  an  unreasonably  early  hour,  then  by  the  next  practicable  maiL 
Lawson  v.  Salem  Bank,  206. 

4.  Where  a  bill  was  protested  in  the  city  of  Pittsburgh,  on  the  27th  of  July, 
and  the  departure  of  the  only  mail  of  the  next  da^  to  the  place  of  the  resi- 
dence of  the  indorser  was  ten  o'clock,  a.  m.,  the  time  of  the  closing  of  the 
mail  being  ten  minutes  afler  nine  o'clock,  and  not  before  convenient  early 
business  hours,  the  holder  does  not  use  due  diligence  if  he  neglects  to  send 
the  notice  of  dishonor  by  that  mail.     lb.  206. 

6.  The  holder  of  a  bill  is  not.  bound  to  give  notice  of  the  dishonor  to  any 
more  than  his  first  immediate  indorser.  And  each  party  to  a  bill  has  the 
same  time  for  giving  notice  to  parties  prior  to  him  that  the  holder  has.  lb. 
206. 

6.  After  an  agent,  to  whom  a  bill  is  sent  for  collection,  has  given  notice  to 
the  principal,  the  same  time  thereafter  is  allowed  to  the  principal  for  giving 
notice  to  the  indorser  as  if  he  had   himself  been  an  indorser  receiving 

'  notice  from  the  holder.     Ih.  206. 

7.  A  bill,  note,  or  bond  taken  by  a  bank  limited  by  its  charter  to  six  per 
centum  interest  on  its  loans,  is  void  if  more  is  reserved  or  taken,  not  only 
upon  general  principles  for  the  want  of  corporate  power  to  enter  into  such 
contract,  but  by  the  express  provisions  of  tne  act  to  incorporate  the  State 
Bank.     Preble  County  Bank  v.  Russell,  313. 

BILLS  OP  EXCEPTION— 
1.  Where  the  court  of  common  pleas  erred  in  ruling  as  to  a  material  fact  in 
the  defense,  and  the  bill  of  exceptions  does  not  profess  to  show  all  the  evi- 
dence, so  as  to  enable  this  court  to  ascertain  that  the  defendants  were  not 
prejudiced  by  such  erroneous  ruling,  a  judgment  against  the  defendants  wili 
be  reversed.    Baldwin  v.  Bank  of  MasUUm,  141. 
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2.  An  exception  to  the  judgment  of  a  court  below  ruling  out  evidence,  caa 
not  be  considered,  unless  such  evidence  is  spread  upon  the  record.  Palmer 
V.  Yarringion,  253. 

3.  Papers  not  set  out  in,  or  attached  to  the  bill  of  exceptions,  or  in  some  way 
so  connected  therewith  as  to  make  them  a  part  thereof,  can  not  be  taken  as 
parts  of  the  bill.     Wells  v.  Martin,  386. 

4.  To  make  a  paper  a  part  of  a  bill  of  exceptions  it  must  be  incorporated  in 
it,  or  attached  to  it,  or  filed  with  it,  and  so  described  as  to  leave  no  doubt 
of  its  identity.  When  not  so  made  a  part  of  the  bill,  the  defect  is  not  cured 
by  a  journal  entry  directing  it  to  be  taken  as  a  part  thereof  Bushy  v. 
Finn,  409. 

6.  A  bill  of  exceptions  must  be  signed  and  sealed  at  the  term  at  which  the 
exception  is  taken,  and  it  can  not  be  amended  after  that  term.  A  nun^ 
pro  tunc  order  made  at  a  subsequent  term  to  the  effect  that  a  paper  not 
identified  by  the  bill  shall  be  considered  as  a  part  of  it,  is  a  nullity.  Id, 
409. 
BOND— 

1.  Vendee  may  maintain  an  action  against  vendor,  upon  a  title  bond,  to  re-  -^ 
cover  damac^es  for  a  failure  to  convey,  without  restoring  possession  of  th©  v'  '^ 
premises.     Taylor  v.  Browder,  225. 

2.  Covenant  will  lie  on  a  penal  bond  with  a  condition  for  a  conveyance;  the 
entire  bond  being  declared  on.     lb.  225. 

.3.  No  action  will  lie  by  obligee  against  obligor  on  a  bond,  the  consideration 
of  which  is  a  sale  made  by  the  former  to  the  latter  to  defraud  creditors ; 
both  of  them  having  been  guilty  of  the  fraudulent  intent.  Goudy  v.  Oelh 
hart,  262. 

4.  In  such  a  case,  the  proof  of  the  fraud  may  come  from  the  defendant.  The 
rule  is,  that  no  one  is  allowed  to  set  up  his  own  iniquity  to  defeat  an  inno- 
cent person.  But  where  the  parties  areparticeps  criminis,  the  fraud  may 
be  proved  by  the  defendant.     lb,  262. 

6.  The  contract  of  a  surety  upon  an  injunction  bond  is  within  the  statute  of 

frauds,  and  to  be  strictly  construed,  and  no  parol  evidence  is  admissible  to  ^ji» 

add  to,  vary,  or  contradict  it  in  any  of  its  terms.     Williamson* s  AdmW  v.  /    ' ; 

Hall,  190.  '; 

6.  The  law  making  it  the  duty  of  the  court  of  common  pleas,  at  the  time  of  '  - \^ 
the  rendition  of  the  judgment  or  decree,  in  certain  cases,  to  ascertain  and  j 
fix  the  penalty  of  the  appeal  bond  to  be  given  in  the  event  of  an  appeal,  ' '  ; 
requires  this  act  to  be  performed  by  that  court  without  the  motion  of  either  y 
party  in  the  cause.     Hubble  y.  Renick,  Ml.               ^                            ,                        \.' 

7.  The  omission  of  the  court  of  common  pleas  to  do  this  act  will  not  deprive 

a  party  of  his  appeal,  when  he  has,  by  giving  notice  and  executing  an  ap-  ^ 

peal  bond,  done  all  upon  his  own  part  which  the  law  requires  to  entitle  him  ' 

to  the  appeal.     lb.  111.  > 

8.  In  case  of  this  omission  by  the  common  pleas,  the  appellant  should  give  his  ' . ,, 
bond,  with  security,  to  the  approval  of  the  clerk  of  the  court,  or  one  of  the 

judges  thereof    And  if  the  appeal  bond  should  be  found  insufficient  or  de-  — 

fectlve,  the  district  court  can  order  another  bond  to  be  given.     lb.  171.  ;. 

BUILDINGS.    See  Pubuc  Buildings.  ;  .,^ 

CASES,  EXPLAINED,  AFFIRMED,  DOUBTED,  OVERRULED—  ^ 

1.  Ludlow  V.  Kidd,  1  Ohio,  381;  Hey  t?.  Stevens,  15  Ohio.    Practice  on  bills 

of  review.     Disapproved  by  Caldwell,  C.  J.   Oreed  v.  Lancaster  Bank,  1.  ^ 

2.  Mitchell  v.  Gazzam,  12  Ohio,  315.  Assignments.  Insolvency.  Disap-  • 
proved.     Doremus  w.  0*Harra,^5]  Atkinson  y.  TomlinsonfT^I.  j 

3.  Buckley  v.  Gilmore,  12  Ohio,  75.     Approved.     IVacey  v.  Sacket,  54. 

4.  Glick  V.  Gregg.  Construction  of  occupying  claimant  law.  Overruled. 
Beardsley  v.  Chapman^  118. 
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CASES  EXPLAINED,  ^TC.—Continved. 

5.  McGovney  v.  The  State,  20  Ohio,  13.  Bond.  Obligation  of  surety.  Af- 
firmed and  distingaished  from.     WilliaiMon't  AdmW  v.  Hall^  190. 

6.  Johnson  v.  Bentley,  15  Ohio,  91.  Commented  upon  and  affirmed.  Kear- 
ney V.  Buttles,  H62. 

7.  Miles  V.  Foster,  10  Ohio,  1.  Legal  estate  granted  to  trcstees  without  words 
of  perpetuity  upon  trusts  of  perpetual  duration.  Doubted.  Williams  v. 
First  Preshyierian  Society,  478. 

8.  Ohio  V.  Commercial  Bank  of  Cincinnati,  7  Ohio,  223.  Charter.  Limita- 
tion of  taxing  power.  Overruled.  Bank  of  Toledo  ▼.  Bondt  622.  See  also, 
Veholi  V.  Trust  Company,  663. 

CERTIORARI— 

1.  The  supreme  court  may  review  on  certiorari  the  decision  of  an  inferior 
court  on  a  motion  to  set  aside  the  verdict  of  a  jury  under  the  act  for  relief 
of  occupying  claimants,  though  the  motion  was  based  on  matter  of  fact — 
the  testimony  being  set  out  in  the  bill  of  exceptions.  Beardsley  v.  (Jh4xp' 
man,  118. 

2.  A  writ  of  certiorari  does  not  lie  to  review  the  order  of  a  court  of  equity, 
overruling  exceptions  to  testimony.     Galloway  ▼.  Siophletf  434. 

CESTUI  QUE  TRUST.    See  Trusts  and  Trustees,  10,  11. 
CHANCERY.    See  Equity. 

CHARITABLE  USE.    See  that  title  under  Equity. 
CHARGE  OF  COURT— 

1.  In  a  criminal,  as  well  as  in  a  civil  case,  the  judgment  will  not  be  reversed 
for  a  misdirection  of  the  court  to  the  jury  on  an  abstract  question  of  law 
that  could  not  arise  upon  the  testimony,  or  influence  the  decision  of  the  jury. 
Stewart  v.  The  State,  66. 

2.  When  a  court  has  charged  a  jury  upon  a  point,  and  afterward  an  instruction 
is  prayed,  which,  in  substance,  is  the  same  as  the  charge  given,  it  is  not 
error  to  decline  giving  it  on  the  ground  that  the  court  has  already  charged 
on  that  point.     lb.  66. 

3.  Where  the  court  of  common  pleas  declined  to  charge  the  jury  as  requested 
by  the  defendant,  in  regard  to  a  matter  in  which  the  compliance  of  the  court 
with  the  request  could  not  have  aided  the  defense,  such  refusal  of  the  court 
constitutes  no  ground  of  error  for  the  reversal  of  the  judgment  Chase  v. 
Washburn,  244. 

4.  Where  the  court  of  common  pleas  erred  in  ruling  as  to  a  material  fact  in 
the  defense,  and  the  bill  of  exceptions  does  not  profess  to  show  all  the  evi- 
dence, so  as  to  enable  this  court  to  ascertain  that  the  defendants,  were  not 
prejudiced  by  such  erroneous  ruling,  a  judgment  against  the  defendants 
will  be  reversed.     Baldwin  v.  Bank  of  MassiUon^  141. 

CHARTER— 

1.  It  is  a  violation  of  the  act  to  incorporate  the  State  Bank  of  Ohio  and  other 
banking  companies,  for  one  of  the  independent  banks  created  by  it  to  make 

.  loans  to  a  director,  before  the  adoption,  by  the  stockholders,  of  by-laws  to 
regulate  the  liabilities  of  directors;  and  such  violation  may  be  a  cause  of 
forfeiture  of  the  charter,  and  will  render  each  director,  who  knowingly  par- 
ticipates in,  or  assents  to  the  same,  individually  liable  for  all  damages  which 
the  company,  its  shareholders,  or  any  other  persons,  body  politic  or  cor- 
porate, shall  have  sustained  in  consequence  of  such  a  violation.  Omani 
V.  Seneca  Co.  Bank,  298. 

2.  The  60th  section  of  the  act  of  February  24,  1846,  to  incorporate  the  State 
Bank  of  Ohio  and  other  banking  companies,  contains  no  pledge  on  the  part 
of  the  state  not  to  alter  or  change  the  mode  or  amount  of  taxation  therein 
specified ;  but  the  taxing  power  of  the  general  assembly  over  thcf  property 
of  companies  formed  under  that  act,  remains  the  same  as  over  the  property 
of  individuals.    Deholt  v.  Trust  Company,  663. 
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3.  An  ordinary  charter  is  not  a  contract,  within  the  meaning  of  the  prohibi* 
tion  of  the  10th  section  of  the  Ist  article  of  the  Constitution  of  the  United 
States.     Mechanics'  and  Traders'  Bank  v.  Deholt,  691. 

4.  The  charter  of  a  private  corporation  is  in  form,  and  in  its  inherent  terms 
and  nature,  a  law,  and  does  not  possess  the  essential  elements  of  a  contract, 
■to-wit:  two  competent  contracting  parties,  a  proper  subject-matter,  a  lec^.1 
consideration,  and  a  mutuality  of  obligation ;  andf  therefore,  does  not  come 
within  the  purview  and  true  intent  of  the  clause  of  the  Constitution  of  the 
United  States,  which  prohibits  a  state  from  passins  any  law  impairing  the 
obligation  of  a  contract.     Bank  of  Toledo  v.  Bond,  622. 

5.  The  act  entitled  "An  act  to  incorporate  the  State  Bank  of  Ohio  and  other 
banking  companies,"  passed  February  24, 1845,  is  a  public  and  general  law 
of  the  state,  and  not  a  contract,  either  in  form  or  substance;  and  the  essen- 
tial elements  of  a  contract  are  not  to  be  found  either  in  the  law,  taken 
entire,  or  any  special  i>rovision  of  it,  within  the  operation  of  the  prohibitory 
clause  of  the  Constitution  of  the  United  States.    lb,  622. 

<!HATTELS— 

The  machinery  in  a  woollen  factory,  consisting  of  carding  machines,  spinning 
machines,  power  looms,  etc.,  connected  with  the  motive  power  of  the  steam 
engine  by  bands  and  straps,  but  in  no  wise  attached  to  the  building  in 
which  used,  except  by  cleats,  or  other  means  to  confine  them  to  their  proper 
places  for  use,  and  subject  to  removal  whenever  convenience  or  business 
may  require  without  injury,  are  not  fixtures,  but  chattel  property.  Tec^ 
v.  HeynU,  641. 
See  Fixtures. 

CINCINNATI— 

1.  The  ordinance  of  the  city  of  Cincinnati  of  May  6, 1827,  regulating  wharf- 
age,  made  no  provision  for  wharfage  from  ferry-boats.  Cincinnati  v.  Walls, 
222. 

2.  The  defendant  having  been  for  a  long  time  in  the  adverse  possession  of  a 
ferry-landing  in  said  city,  and  receiving  rents  therefor,  is  not  liable  to  the 
city  for  such  receipts  until  the  right.of  the  city  to  such  landing  is  estab- 
lished by  a  proper  proceeding  for  that  purpose.     lb.  222. 

3.  By  the  9th  section  of  the  charter  of  the  city  of  Cincinnati,  the  city  council 
were  required  to  establish  and  regulate  the  markets  and  market-places  for 
the  sale  of  provisions,  etc.  An  amendatory  act  prohibited  them  from  assessr 
ing  any  charge  upon  persons  bringing  provisions  to  the  markets  in  wagons, 
etc.,  but  allowed  them  to  prevent  huckstering  and  forestalling.  Mays  v. 
dncinnaiiy  268. 

4.  An  ordinance  of  the  city  defining  a  huckster  to  be  '*any  person,  not  a 
farmer  or  butcher,  who  should  sell,  or  offer  for  sale,  any  commodity  not  of 
his  own  produce  or  manufacture,"  and  subjecting  such  person  to  a  penalty, 
unless  he  had  previously  obtained  license  and  paid  therefor  a  sum  fixed  by 
council,  is  in  conflict  with  said  amendatory  act,  and  void.     lb.  268. 

.6.  It  was  not  in  the  power  of  the  council,  by  ordinance,  to  include  persons 

as  hucksters  who  aid  not  fall  within  the  ordinary  meaning  of  that  term. 

/6.268. 
^.  The  power  of  taxation  upon  employment,  not  being  conferred  by  the  city 

charter,  can  not  be  exercised  as  a  means  for  the  prevention  of  huckstering. 

lb,  268. 
7.  The  power  of  taxation,  being  a  sovereign  power,  can  only  be  exercised  by 

the  general  assembly  when  and  as  conferred  by  the  constitution,  and  by 

municipal  corporations  only  when  unequivocally  delegated  to  them  by  the 

l^islative  body.    lb.  268. 

5.  The  sum  demanded  for  license  to  pursue  an  employment,  when  used  as  a 
means  of  supplying  the  public  treasury,  is  a  tax  on  such  employment  Ib» 
268. 
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CINCINNATI—  QmUnued. 
9.  The  city  council  of  Cincinnati  have  no  power  to  levy  snch  a  tax.    lb. 
268. 
CITIES.    See  ComrciL;  Cingikkati;  Cleyelakd. 
CLEVELAND— 
Under  the  charter  of  the  city  of  Cleveland  (which  was  divided  into  three 
wards),  a  council  was  elected  on  the  4th  of  March,  1850,  to  serve  for  one 
V    ;  year,  consisting  of  three  aldermen,  elected  at  large,  and*  three  conncilmen 

LV  in  each  ward,  who  were  required  to  "reside  therein.'*     On  the  22d  of  that 

;•;     N  mouth  the  legislature  amended  the  charter,  dividing  the  city  into  four 

r;  wards,  and  reducing  the  number  of  conncilmen  to  two  in  each  ward.    By 

^V  ",  this  division,  some  of  the  couucilmen  were  thrown  out  of  the  wards  for 

'H  '  which  they  were  elected.     This  amendment  made  no  provision  for  an  eleo- 

'%T       '  tion  under  it,  until  the  next  year,  nor  did  it  provide  when  it  should  take 

:'  effect. 

y  ^  1.  The  amendatory  law  had  no  effect  upon  the  council  then  elected.    Ther 

r,.  effect  of  its  provisions  dividing  the  city  into  wards  for  election  purposes 

>  must  be  postponed  until  they  could  be  called  into  requisition  in  future 

elections.     Scoviil  v.  Cleveland,  126. 
2.  If  this  were  otherwise,  yet  while  the  members  of  the  council  continued 
;  to  act  de  facto  their  proceedings  would  be  valid.     lb.  126. 

■^ V  3.  Under  the  ninth,  section  of  the  city  ^charter,  providing  for  the  improve- 

ment  of  streets,  etc.,  by  a  discriminating  tax  to  be  levied  upon  ground 
' '        ^  bounding  on  such  streets,  the  committee  of  estimate  and  assessment  need 

r  not  be  appointed  before  adopting  the  ordinance  for  its  construction.    lb. 

Vv    '  126. 

4.  A  want  of  legal  notice  to  claimants  of  damages  arising  from  the  construc- 
tion of  such  improvement,  can  not  be  set  up  by  one  not  having  any  such 
'  claim,     lb,  126. 

'  ■'  s  5.  Such  assessment,  under  said  section,  need  not  be  levied  upon  all  the  lands 

on  such  street,  but  only  upon  those  bounding  upon  the  improvement  or 
"  near  thereto."     lb,  126. 

6.  It  is 'no  objection  to  such  .assessment  that  it  exceeded  the  actual  expense- 
of  the  work,  provided  it  was  in  accordance  with  the  estimate,  made  in 

,  good  faith.     lb.  126. 

7.  Such  discriminating  assessment  for  that  purpose,  laid  upon  grounds  im- 
mediately benefited  in  proportion  to  such  benefit,  was  a  legitimate  exer- 
cise  of  the  taxing  power  under  the  constitution  of  1802;  nor  is  the  same- 
opposed  to  section  4,  article  8,  of  that  instrument,  providing  for  the  inviola- 
bility of  private  contracts.     lb.  126. 

COMMISSIONERS  OF  COUNTY— 

1.  The  right  to  determine  when  a  court-house,  jail,  and  public  offices  shall  be- 
erected  by  a  county,  is  vested  in  its  commissioners.  They  must  provide  & 
court-room,  jail,  and  offices;  but  they  need  not  be  buildings  erected  expressly 
for  the  purpose.     Ex  parte  Black,  30. 

2.  The  act  of  January  28,  1851,  does  not  limit  the  discretion  of  the  commis- 
sioners of  Hamilton  county  in  these  particulars.     lb.  30. 

3.  Subscriptions  by  commissioners  to  capital  stock  of  railway  companies 
under  constitution  of  1802.  C.  W.  &  Z.  R.  R.  v.  CommWs  of  Clinton  Co,, 
77. 

CONSTITUTIONAL  LAW— 

1.  It  is  the  right  and  duty  of  the  judicial  tribunals  to  determine  whether  a 
legislative  act  drawn  in  question  in  a  suit  pending  before  them  is  opposed 
to  the  Constitution  of  the  United  States,  or  of  this  state,  and,  if  so  found,  to 
treat  it  as  a  nullity.     C,  W,  &  Z,  R.  R.  v.  ComnCre  of  Clinton  Co.,  77. 

2.  In  such  case  the  presumption  is  always  in  favor  of  the  validity  of  the  law; 
and  it  is  only  when  manifest  assumption  of  authority  and  a  clear  incom- 
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palibility  between  the  constitution  and  the  law  appear,  that  the  judicial 
power  will  refuse  to  execute  it.     lb.  77. 

3.  The  ji^eneral  assembly,  like  the  other  departments  of  government,  exercises 
only  delegated  authority ;  and  any  act  passed  by  it  not  falling  fairly  within 
the  scope  of  "  legislative  authority,"  is  as  clearly  void  as  though  expressly 
prohibited.     lb.  77.  • 

4.  The  power  of  the  general  assembly  to  pass  laws  can  not  be  delegated  by 
them  to  any  other  body  or  to  the  people.     lb,  77. 

6.  Subscriptions  hj  municipal  corporations  to  the  capital  stock  of  railroad 
companies,  not  in  contravention  with  the  constitution  of  1802.  lb.  77, 
Loomis  V.  Spencer,  153. 

6.  A  discriminating  assessment  for  the  improvement  of  streets,  laid  upon 
grounds  immediately  benefited  in  proportion  to  such  benefit,  was  a  legiti- 
mate exercise  of  the  taxing  power  under  the  constitution  of  1802 ;  nor  ia 
the  same  opposed  to  section  4,  article  8,  of  that  instrument,  providing  for 
the  inviolability  of  private  contracts.     Scovill  v.  Cleveland,  126. 

7.  The  power  of  taxation,  being  a  sovereign  power,  can  only  be  exercised  by 
the  general  assembly  when,  and  as  conferred  bv,  the  constitution  ;  and  by 
municipal  corporations  only  when  unequivocally  delegated  to  them  by  the 
legislative  body.     Mays  v.  Qincinnaii,  268. 

8.  An  act  or  charter  involving  a  surrender  of  the  right  of  taxation,  would  be 
inoperative  for  want  of  constitutional  power  in  the  general  assembly  to 
make  it.    Debolt  v.  Trust  Company,  643. 

9.  This  right,  vital  to  the  existence  of  every  government,  and  one  of  the 
most  important  incidents  of  sovereignty,  has  only  been  delegated  to  the 
general  assembly  to  be  ustd  for  the  purpose  of  accomplishing  the  lawful 
objects  with  which  it  is  charged.     lb.  563. 

10.  It  can  only  be  exercised  to  raise  money  for  these  purposes ;  and  any 
attempt  to  use  it  otherwise,  or  to  control  or  abridge  the  right  itself,  is 
beyond  the  delegation,  and  an  unauthorized  assumption  of  power,  lb. 
563.  ^ 

11.  No  control  over  its  exercise  has  been  conferred  upon  the  federal  govern- 
ment by  article  1,  section  10,  of  the  Constitution  of  the  United  States,  pro- 
hibiting the  states  from  passing  laws  impairing  the  obligation  of  contracts, 
or  by  any  other  clause  of  that  instrument.     lb.  563. 

12.  An  ordinary  charter  is  not  a  contract,  within  the  meaning  of  the  prohibi- 
tion of  the  tenth  section  of  the  first  article  of  the  Constitution  of  the 
United  States.     Mechanics  and  Traders'  Bank  v.  Debolt,  591. 

13.  The  power  of  taxation  is  a  part  of  the  legislative  sovereignty  of  the  state,, 
and  is  not  the  subject  of  contract,  of  barter,  or  sale  by  the  legislature ;  and 
if  the  legislature  were  to  attempt  to  make  such  contract  it  would  be  a  fraud 
upon  the  government,  and  of  necessity  void.     lb.  691. 

14.  The  franchise  of  a  private  corporation  is  a  trust  of  civil  authority,  which, 
under  our  system  of  government,  must  remain  at  all  times  subservient  to 
the  public  welfare,  the  chief  end  and  object  of  the  delegation  of  all  civil 
power  by  the  people,  and  is  therefore  not  the  legitimate  subject-matter  of 
contract  or  sale.     Bank  of  Toledo  v.  Bond,  622. 

16.  The  charter  of  a  private  corporation  is  in  form,  and  in  its  inherent  terms 
and  nature,  a  law,  and  does  not  possess  the  essential  elements  of  a  contract, 
to-wit,  two  competent  contracting  parties,  a  proper  s abject- matter,  a  legal 
consideration,  and  a  mutuality  of  obligation;  and  therefore  does  not  come 
within  the  purview  and  true  intent  of  the  clause  of  the  Constitution  of  the 
United  States  which  prohibits  a  state  from  passing  any  law  impairing  the 
obligation  of  a  contract    lb,  622. 

16.  The  legislative  power  includes  as  well  the  power  to  amend  and  repeal  ex' 
isting  laws  as  the  power  to  enact  laws.    And  the  legislature  is  incompetent 
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to  make  any  contract  or  arrangement  whereby  the  logislatire  power  can  be, 
to  any  extent,  snrrendered  or  abridged.     76.  622. 

17.  While  the  government  is  bound  in  good  faith  to  protect  and  keep  inviolate 
the  contracts  made,  and  rights  of  private  property  vested  nnder  the  aathor- 
ity  and  regulations  of  the  charters  of  private  corporations,  in  common 
with  all  other  private  property,  as  one  of  the  sacr^  and  primary  objects 
of  all  civil  government ;  yet  such  contracts  are  made  and  property  vested 
subject  to  the  implied  condition,  that  the  legislative  power  of  the  state  re- 
mains undiminished  in  any  manner,  and  always  subject  to  be  exercised, 
whenever  the  paramount  object  of  its  creation,  the  public  welfare,  shall  re- 
quire it.     lb.  622. 

18.  The  property  of  every  'person,  however  absolute  the  tenure  by  which  it  is 
held,  must  be  liable  to  bear  an  equal  and  just  proportion  of  the  public 
burdens,  by  way  of  taxation,  in  return  for  the  protection  and  advantages 

jf^,/     ,  afforded  by  the  government,  and  that  proportion  of  taxation  must  be  de- 

\^'\  ,  termined  by  the  legislative  power,  which  extend  to  all  persons  and  property 

^^  within  the  state.     lb.  622. 

Lv. .  19.  The  taxing  power,  which  constitutes  a  branch  of  the  legislative  power, 

^."'^  and  which  is  of  vital  importance,  and  essential  to  the  existence  of  govern- 

'•••>/•.  ment,  can  not  be  surrendered  or  abandoned,  either  in  whole  or  in  part,  b^ 

\j;  \  the  legislature,  to  promote  private  and  individual  interests,  so  as  to  limit 

S^'f  '    •  the  power  and  control  of  future  legislation  over  it;  but  like  the  right  of 

;'^\r  eminent  domain,  and  the  right  of  control  over  existing  laws  by  amendmeni 

^:  and  repeal,  both  of  which  are  also  vital  and  essential  prerogatives  of  the 

i^,.   *-  legislative  power,  must  continue  in  unabridged  subserviency  to  the pubUe 

f\,  safety  and  welfare,  the  original  and  paramount  purpose  of  the  delegation 

fyi  of  all  civil  power  by  the  people.     lb.  622. 

y'j    \  120.  The  act  to  erect  the  county  of  Noble,  passed  March  11,  1851,  is  not  incon- 

sistent with  the  present  constitution  of  the  state,  nor  repealed  by  it.    Evans 
C:  V.  Dudley,  4-^8. 

!',  21.  The  appellate  jurisdiction  of  the  supreme  court  extends  only  to  the  judg- 

L  /  ments  and  decrees  of  courts  created  and  organized  in  pursuance  of  the 

r.  provisions  of  the  constitution.     Logan  Branch  Bank,  Exparte,  432. 

\- .  22.  The  appeal  from  the  decision  of  the  Auditor  of  State,  provided  for  in  the 

74th  section  of  the  act  of  April  13,  1852,  "For  the  assessment  and  taxation 
of  all  property  in  this  state,"  etc.,  is  in  conflict  with  the  provisions  of  the 
constitution,  from  which  the  jurisdiction  of  the  court  is  derived,  and  can 
not  therefore  be  had.     lb.  432. 
CONSTRUCTION— 

1.  Of  Constitftiok.    See  Constitutional  Law. 

2.  Op  Statutes.    See  Statutes. 

3.  Op  Bonds. 
Mis-recital  of  condition  in  injunction  bond.     WiUiamsov!s  AdnCr  ▼.  HeU^ 
190. 

4.  Op  Deeds. 
Under  occupying  claimant  law.     Beardsley  v.  Chapman,  118. 
Words  of  perpetuity  wanting  in  conveyance  to  trustees  upon  trusts  of  per- 
petual duration.     Williams  v.  Presbyterian  Society,  478. 

5.  Of  Ordinances.    See  Ordinance. 

6.  Of  Powers. 
Authority  to  sign  name.     Palmer  t.  Tarrington,  263. 

7.  Op  Wills. 
Words  of  exclusion,  effect  of,  where  there  is  partial  intestacy.     Crcme  ▼. 
Doty,  279.    Bequests  to  the  poor,  charitable  use.     Urme^s  Exty.  Wbodem, 
160. 

CONTRACTS— 

1.  The  acts  and  contract  of  persons  of  weak  nnderstanding,  and  who  aio 
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thereby  liable  to  imposkioii^  will  be  held  void  in  eonrta  of  equity,  if  the 
nature  of  the  act  or  contract  justify  the  conclusion,  either  that  the  party, 
through  undue  influence,  has  not  exercised  a  deliberate  judgment,  or  has 
been  imposed  upon,  circumvented,  or  overcome  b^  cunning  or  artifice. 
Where  there  is  imbecility  or  weakness  of  mind,  arising  from  old  age,  sick- 
ness, intemperance,  or  other  cause,  and  inadequacy  of  consideration;  or 
where  there  is  weakness  of  mind,  and  circumstances  of  undue  influence 
and  advantage ;  in  either  case,  a  contract  may  be  set  aside  in  equity.  Trctcetf 
V.  SackeU,  54. 

2.  The  contract  of  a  surety  upon  an  injunction  bond  is  within  the  statute  of 
frauds,  and  to  be  strictly  construed,  and  no  parol  evidence  is  admissible  to 
add  to,  vary,  or  contradict  it  in  any  of  its  terms.  Williamson* s  Ad/nCr  v. 
Hall  190. 

3.  An  agreement  to  arbitrate  can  not  be  enforced  by  bill  in  chancery.  Cbf>- 
ner  v.  Drake,  166. 

4.  The  right  of  contribution  among  sureties  is  founded,  not  in  the  contract 
of  suretyship,  but  is  the  result  of  a  general  equity  which  equalizes  burdens 
and  benefits ;  and  the  common  law,  which  has  adopted  and  given  effect  to 
this  eqnitame  principle,  by  an  action  upon  an  implied  assumpsit,  only 
allows  the  action  where  there  is  a  just  and  equitable  ground  for  contribu- 
tion.    Russell  V.  Failor,  327. 

6.  Where  a  surety  has  voluntarily  paid  money  on  a  void  note  or  obligation, 
he  can  not  maintain  an  action  against  his  co-surety  for  contribution.  lb, 
327. 

€.  A  contract  untainted  with  usury  when  made,  will  not  become  void  by  a  sub- 
sequent receipt  of  usurious  interest  upon  it.    Bushy  v.  Finn,  409. 

1,  A  judgment  upon  an  usurious  contract  can  not  be  collaterally  impeached, 
and  when  made  the  consideration  for  another  contract,  such  consideration 
is  not  void.  So  long  as  the  judgment  stands  it  estops  the  parties  to  deny 
the  legality  of  the  consideration.    lb.  409. 

8.  The  legal  qualities  of  articles  attached  to  the  realty  mav  be  determined  or 
ascertained  from  the  agreement  and  understanding  of  parties.     Teaffy. 
Eewiii,  511. 
CONTRIBUTION— 

1.  The  right  of  contribution  among  sureties  is  founded,  not  in  the  contract 
of  suretyship,  but  is  the  result  of  a  general  equity  which  equalizes  burdens 
and  benefits;  and  the  common  law,  which  has  adopted  and  given  effect  to> 
this  equitable  principle,  by  an  action  upon  an  implied  assumpsit,  only 
allows  the  action  where  there  is  a  just  and  equitable  ground  for  contribu- 
tion.    Russell  V.  Fail(yr,  327. 

2.  Where  a  surety  has  voluntarily  paid  money  on  a  void  note  or  obligation, 
he  can  not  maintain  an  action  against  his  co-surety  for  contribution.  lb. 
327. 

CORPORATIONS— 

1.  When  the  directors  and  legally  constituted  agents  of  a  corporation  have, 
for  many  years,  acquiesced  in  a  subscription  to  stock,  maae  by  a  person 
in  the  names  of  his  children  or  others,  who  have  exercised  acts  of  own- 
ership over  the  stock,  and  voted  upon  it,  without  objection,  as  their  own, 
the  corporation  will  not  afterward  be  allowed  to  treat  the  subscription  as 
if  it  were  a  fraudulent  use,  by  the  original  subscriber,  of  mere  names,  to 
secure  a  greater  number  of  votes  than  he  would  be  entitled  to  under  the 
by-laws  if  the  stock  had  stood  in  his  own  name.  Oreed  v.  Lancaster 
Bank,  1. 

2.  Mere  irregularities  in  organizing  a  corporation  will  not  deprive  the  officers 
and  stockholders  of  the  protection  of  the  charter,  or  subject  them  to  private- 
liability,  when  sued  as  unauthorized  bankers,  under  the  act  of  1816.  Bar- 
iholamew  v.  Beniley,  37. 
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3.  But  such  organization,  to  protect  them,  mast  be  whsianiiaUy  in  accord- 
ance with  the  charter.     lb.  37. 

4.  It  is  a  well-settled  rule,  that  corporations  are  strictly  limited  to  the  exercise 
of  such  powers,  and  in  such  manner,  and  by  such  agents  as  are  provided 
in  the  charier  creating  them.     lb.  37. 

6.  Directors  of  a  bank,  elected  in  1822,  the  bank  being  entirely  insolvent  and 
performing  no  corporate  acts  from  that  time  until  1839,  will  not  be  held  to 
have  continued  in  office  until  the  latter  period,  although  the  charter  pro- 
vided that  they  should  continue  in  office  until  their  successors  were  elected. 
On  the  contrary,  so  long  a  suspension  from  the  performance  of  anj  official 
duty  will  be  regarded  as  an  abandonment  or  resignation  of  the  office.  lb, 
37. 

6.  The  act  of  such  persons  in  appointing  directors  to  fill  vacancies  in  the 
board  is  entirely  void,  although  the  charter  provided  that  a  part  of  the  di- 
rectors of  the  bank  might  fill  such  vacancies,    lb.  37. 

7.  Where  the  charter  provided  that  stockholders  only  should  be  elected 
directors,  persons  having  no  interest  in  the  stock,  but  fraudulently  and 
coUusively  receiving  the  transfer  of  a  share  to  qualify  them,  are  not  eligible; 
and  the  stockholders  combining  in  such  fraud  have  no  power  to  confer  upon 
them  authority  to  do  corporate  acts.    /&.  37. 

8.  Such  fraud  upon  the  charter,  and  combination  to  defraud  the  public,  will 
prevent  those  participating  in  it  from  claiming  any  protection  under  its 
provisions  to  escape  private  responsibility.     lb.  37. 

9.  The  franchise  of  a  corporation  can  not  be  impeached  or  inquired  into  col- 
laterally; but  an  inquiry  into  the  unauthorized  and  fraudulent  acts  of  those 
claiming  under  such  charter  involves  no  such  consideration,  and  is  allowed. 
lb.  37. 

10.  It  was  competent  for  the  legislature,  under  the  constitution  of  1802,  to 
construct  works  of  internal  improvement  on  behalf  of  the  state,  or  to  aid 
in  their  construction  by  subscribing  to  the  capital  stock  of  corporations 
created  for  that  purpose,  and  to  levy  taxes  to  raise  the  means ;  and  by  an 
exercise  of  the  same  power  to  authorize  a  county  to  subscribe  to  a  work  of 
that  character  running  through  or  into  such  county,  and  to  levy  a  tax  to 
pay  the  subscription.  C.  W.  4f  ZanesvUle  B.  B,  Co.  v.  Commissumera 
Clinton  County,  77. 

11.  The  provisions  in  the  charter  of  the  Lake  and  Trumbull  Plank  Road 
Company,  passed  February  14,  1849,  by  which  the  trustees  of  certain  town- 
ships are  respectively  authorized  to  subscribe  to  the  capital  stock  of  said 
company,  if  a  majority  of  the  qualified  electors  of  the  townships  respec- 
tively-assent  thereto,  is  not  in  contravention  of  the  constitution  of  1802. 
Loomis  V.  Spencer,  153. 

12.  A  note  or  other  obligation  taken  by  a  bank  limited  by  its  charter  to  six 
per  centum  interest  upon  its  loans,  is  void,  if  more  than  that  is  reserved  or 
paid,  for  want  of  corporate  power  to  enter  into  such  contract  Stevens  v. 
Bank  of  Wooster,  233. 

13.  Since  the  passage  of  the  statute  of  March,  1860,  to  improve  the  law  of 
evidence,  which  provides  that  a  personal  interest  in  the  event  of  a  suit 
shall  not  render  a  witness  incompetent ;  the  objection  to  a  stockholder  in  a 
corporation  testifying  as  a  witness  on  behalf  of  the  corporation,  goes  to 
the  credibility,  and  not  to  the  competency  of  the  witness.  Lawson  v. 
Salem  Bank,  206. 

14.  By  the  provisions  of  the  "act  to  incorporate  the  State  Bank  of  Ohio,  and 
other  banking  companies"  (43  Ohio  L.  24),  a  bank  holds  a  lien  on  the  shares 
of  its  stockholder  for  the  amount  of  his  indebtedness  to  it,  which  can  not  be 
defeated  by  a  transfer  made  without  the  consent  of  a  majority  of  the  direc- 
tors, nor  will  such  consent  authorize  a  transfer  if  the  debt  is  overdue  and 
unpaid.     Conant  v.  Seneca  Co^  Bank,  298. 

16.  Although  an  assignment  on  the  books  of  the  bank  may  be  necessary  to 
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pass  a  legal  title  to  stock,  jet  an  equitable  title  maybe  otherwise  conveyed; 
and  the  bank  is  bound  to  respect  such  equi^  from  the  time  it  receives  no- 
tice of  it.    lb,  298. 

16.  It  is  a  violation  of  said  act  for  one  of  the  independent  banks  chartered  by 
it  to  make  loans  to  a  director,  before  the  adoption,  by  the  stockholders,  of 
by-laws  to  regulate  the  liabilities  of  directors ;  and  such  violation  mav  be  a 
cause  of  forfeiture  of  the  charter,  and  will  render  each  director  who  know- 
ingly participates  in  or  assents  to  the  same,  individually  liable  for  ail  dam- 
ages  which  the  company,  its  shareholders,  or  any  other  persons,  body  politic 
or  corporate,  shall  have  sustained  in  consequence  of  such  violation.  But 
the  court  are  not  prepared  to  say  that  no  debt  is  created  by  such  a  loan. 
16.298. 

17.  The  original  stockholders  in  a  literary  corporation  acting  withiu  the  scope 
of  the  granted  powers,  are  not  to  be  made  liable  for  the  acts  of  those  who 

?^o  beyond  them;  but  the  act  of  incorporation  can  furnish  no  protection 
rom  private  responsibility  to  those  who  embark  in,  or  assent  to,  such  un- 
authorized acts.    Kearney  v.  Buttles,  362. 

See  Charter,  4,  5. 
COUNCIL,  CITY— 

Under  the  charter  of  the  city  of  Cleveland  (which  was  divided  into  three 
wards),  a  council  was  elected  on  the  4th  of  March,  1850,  to  serve  for  one 
year,  consisting  of  three  aldermen  elected  at  lar^e,  and  three  councilmen 
in  each  ward,  who  were  required  to  "  reside  therein."  On  the  22d  of  that 
month  the  legislature  amended  the  charter,  dividing  the  city  into  four 
wards,  and  reducing  the  number  of  councilmen  to  two  in  each  ward.  By 
-this  division  some  of  the  councilmen  were  thrown  out  of  the  wards  for 
which  they  were  elected.  This  amendment  made  no  provision  for  an  elec- 
tion under  it  until  the  next  year,  nor  did  it  prdvide  when  it  should  take 
effect. 

1.  The  amendatorjr  law  had  no  effect  upon  the  council  then  elected.  The 
effect  of  its  provisions  dividing  the  city  into  wards  for  election  purposes 
must  be  postponed  until  they  could  be  called  into  requisition  in  future  elec- 
tions.    Scomll  V.  Cleveland,  126. 

2.  If  this  were  otherwise,  yet,  while  the  members  of  the  council  continued  to 
act  de  facto,  their  proceedings  would  be  valid.    lb.  126. 

COURTS— 

1.  It  is  the  right  and  duty  of  the  judicial  tribunals  to  determine  whether  a 
legislative  act  drawn  in  question  in  a  suit  pending  before  them,  is  opposed 
to  the  Constitution  of  the  United  States,  or  of  this  state,  and  if  so  found,  to 
treat  it  as  a  nullity.  C.  W.  &  Zanesville  R.  E.  Co.  v.  ComnCrs  of  Clinton 
Co.,n. 

2.  In  such  case  the  presumption,  is  always  in  favor  of  the  validity  of  the  law; 
and  it  is  only  when  manifest  assumption  of  authority  and  a  clear  incom- 
patibility between  the  constitution  and  the  law  appear,  that  the  judicial 
power  will  refuse  to  execute  it.     lb,  77. 

3.  The  propriety  of  permitting  a  complainant  to  dismiss  his  bill  without 
prejudice  rests  in  the  sound  discretion  of  the  court,  which  discretion  is  to 
be  exercised  with  reference  to  the  rights  of  both  parties,  as  well  defendant 
as  complainant.     Conner  v.  Drake,  166. 

4.  Where  the  court  of  common  pleas  proceeds  to  render  a  decree  as  to  one 
of  several  defendants,  whose  interests  are  inseparably  connected,  leaving 
the  case  as  to  such  other  defendants  undisposed  of,  such  decree  is,  so  far 
as  the  right  of  appeal  is  concerned,  a  nullity,  and  can  be  set  aside  by  the 
court  rendering  the  decree,  at  a  subsequent  term,  for  irregularity.  Dough- 
erly  v.  Walters,  201. 

6,  The  law  making  it  the  duty  of  the  court  of  common  pleas,  at  the  time  of 
the  rendition  of  the  judgment  or  decree  in  certain  cases,  to  ascertain  and 
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fix  the  pcDftlty  of  the  appeal  bond,  to  be  given  in  the  event  of  an  appeal, 
requires  this  act  to  be  performed  by  that  court  without  the  motion  of  eithei 
party  in  the  cause.     Hubble  v.  Reriick,  171. 

6.  The  omission  of  the  court  of  common  pleas  to  do  this  act,  will  not  deprive 
a  party  of  his  appeal,  when  he  has,  by  giving  notice  and  executing  an 
appeal  bond,  done  all  upon  his  own  part  which  the  law  requires,  to  entitle 
him  to  the  appeal.    lb.  171. 

7.  In  case  of  this  omission  bv  the  common  pleas,  the  appellant  should  give 
his  bond,  with  security  to  the  approval  of  the  clerk  of  the  court,  or  one  of 
the  judges  thereof  And  if  the  appeal  bond  should  be  found  insufficient 
or  defective,  the  district  court  can  order  another  bond  to  be  given.    lb.  171. 

8.  Where  the  parties  have  waived  the  intervention  of  a  jury,  and  submitted 
the  trial  of  a  civil  cause  upon  its  merits  to  the  judges  of  the  district  court, 
the  facts  should  be  found  oy  the  courts  or  ascertained  by  an  agreed  state- 
ment between  the  parties,  before  the  case  can  be  regularly  reserved  for 
decision  by  this  court  on  the  legal  questions  arising  upon  the  merits.  lb. 
171. 

9.  A  creditor  can  not,  at  his  option,  transfer  the  settlement  of  the  estate  of 
his  deceased  debtor  from  the  probate  court  to  a  court  in  chancery,  ifo- 
Donald  v.  Aten,  293. 

10.  The  representatives  of  an  estate  may  be  so  situated  with  reference  to  inter- 
ests sought  to  be  converted  into  assets,  that  a  creditor  may  invoke  the  aid 
of  a  court  of  equity  to  control  such  interests,  and  place  them  into  the  hands 
of  such  representatives  to  be  administered;  but  equity  will  go  no  furUier, 
and  leave  the  settlement  of  the  estate  to  the  probate  court.     lb.  293. 

11.  The  act  of  April  30, 1852,  makes  applicable  to  the  courts  under  the  pres^nt 
constitution  the  remedies  provided  by  the  act  of  March  12,  1845,  *'  to  regu- 
late the  practice  of  the  judicial  courts."     Shepler  v.  Dewey,  331. 

12.  The  issuinp  of  a  writ  of  error  under  the  sixth  section  of  the  act  of  March 
12,  1845,  is  not  inconsistent  with  the  legislation  under  the  present  constita- 
tion,  and  may  be  done,  as  of  course,     lb.  331. 

13.  The  decisions  of  the  highest  judicial  tribunal  in  the  state,  in  questions 
affecting  rights  of  property  which  becomes  valuable  and  changes  hands 
upon  the  faith,  of  such  decisions,  will  not  be  disturbed  without  the  most 
urgent  necessity  to  preveut  iigustice  or  vindicate  obvious  principles  of  law. 
Kearney  v.  Buttles,  362. 

14.  To  authorize  the  district  court  to  reserve  a  cause,  and  send  it  to  the  sn- 
preme  court  for  decision,  on  account  of  the  character  of  the  questions 
which  arise  in  the  case,  the  questions  should  be  such  as  require  the  decision 
of  the  court  of  dernier  resort,  and  not  such  as  are  well  settled  and  of  famil- 
iar application.     Jenkins  v.  Pearson,  381. 

16.  The  present  supreme  court  being  a  distinct  tribunal  from  the  late  supreme 
court  in  bank,  and  its  successor  only  as  to  pending  causes,  the  reporter  of 
the  former  is  not  the  successor  of  the  reporter  of  the  latter.  Lawrence  ex 
parte,  431. 

16.  The  appellate  jurisdiction  of  the  supreme  court  extends  only  to  the  judg- 
ments and  decrees  of  courts  created  and  organized  in  pursuance  of  the  pro- 
visions of  the  constitution.     Logan  Branch  Bank  ex  parte,  432. 

17.  The  appeal  from  the  decision  of  the  auditor  of  state,  provided  for  in  the 
seventy- fourth  section  of  the  act  of  April  13,  1852,  "for  the  assessment  and 
taxation  of  all  property  in  this  state,'  etc.,  is  in  conflict  with  the  provisions 
of  the  constitution,  from  which  the  jurisdiction  of  the  court  is  derived,  and 
can  not  therefore  be  had.     lb.  432. 

COURTS,  FOREIGN— 
1.  The  decree  of  a  Virginia  court  for  the  sale  of  lands  lying  in  Ohio  is  en- 
tirelv  inoperative  to  transfer  or  affect  any  interest  of  the  owner,  either 
legal  or  equitable.    Price  v.  Johnson,  390. 
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COVENANT.    See  Action,  1. 
CRIMES— 

1.  The  act  of  January  17,  1846,  the  "  more  effectually  to  prevent  gambling," 
does  not  repeal,  alter,  or  modify  the  act  of  March  12,  1831,  V  tor  the  pre- 
vention of  gaming,"  but  comes  in  aid  of  the  latter  to  suppress  gambling- 
houses,  and  to  punish  severely  the  keeper  of  any  gaming  device  or  estab- 
lishment.    Buck  V.  The  State,  61. 

2.  The  voluntary  permission  of  a  single  act  of  gaming  in  a  house  or  place 
not  kept  '*  to  be  used  or  occupied  for  gambling,"  does  not  come  within  the 
act  of  January  17,  1846,  but  is  provided  for  by  the  ninth  section  of  the  act 
of  March  12,  1851.    lb,  61. 

3.  D.  with  his  fist  assaulted  S.  in  the  street.  S.  instantly  stabbed  him  in  five 
places,  of  which  wounds  he  died.  There  was  no  evidence  tending  to  prove 
that  S.,  when  he  gave  the  fatal  wounds,  was  in  danger  of  loss  of  life,  or  limb, 
or  great  bodily  harm,  or  that  he  had  a  reasonable  apprehension  of  such 
danger.  Held :  That  the  killing  was  not  excusable  homicide,  se  defendendo. 
Stewart  v.  The  State,  66. 

4.  When  the  slayer  seeks  and  jprovokes  an  assault  upon  himself,  in  order  ta 
have  a  pretext  for  stabbing  his  adversary,  and  does,  upon  being  assaulted, 
stab  and  kill  him,  such  killing  is  not  excusable  homicide  in  self-defense. 
lb,  66. 

6.  A  person  assaulted  may  repel  force  by  force ;  but  it  does  not  follow  that 
he  may,  without  necessity,  use  a  deadly  weapon  for  that  purpose.  And  he 
is  vet  naore  unjustifiable  if  his  weapon  is  concealed.    lb,  66. 

6.  The  third  and  fourth  sections  of  the  statute  for  the  prevention  of  gaming 
apply  as  well  to  betting  on  election?  as  to  any  other  bet.  Veach  v.  Elliott, 
139. 

7.  The  act  to  punish  betting  on  elections,  and  the  act  more  effectually  ta 
prevent  gambling,  have  operated  to  supersede  a  portion  of  the  seventh  and 
eighth  sections  of  the  gaming  act,  but  have  not  repealed  other  sections  of 
that  statute.     lb.  139. 

8.  An  indictment  which  charges  a  bank  bill  to  have  been  false,  forged,  altered, 
and  counterfeit,  is  repugnant.     Kirhy  v.  The  State,  185. 

9.  Where  the  clerk  of  the  court  has  placed  on  the  margin  opposite  the  several 
counts  the  numbers  one,  two,  and  so  on,  and,  by  mistake  or  otherwise,  has 
commenced  the  numbering  on  the  second  count,  and  the  same  error  has 
been  continued  through  the  whole  of  the  counts,  and  the  jury  have  returned 
a  verdict  of  guilty  on  the  seventh  and  eighth  counts,  as  marked,  it  is  error 
for  the  court  to  sentence  the  defendant  on  the  seventh  und  eighth  counts 
of  the  indictment,  being  the  sixth  and  seventh  counts  as  marked.  Wood- 
f<yrd  V.  The  StaU,  428. 

10.  Where  the  court  have  passed  separate  sentences  on  the  defendant  on  two 
counts  of  an  indictment,  on  one  of  which  counts  he  has  been  found  guilty, 
and  on  the  other  of  which  he  has  been  acquitted,  and  have  made  the  sen- 
tence on  which  he  was  convicted  to  commence  at  the  expiration  of  hia 
term  on  the  count  on  which  he  was  not  convicted,  the  whole  judgment 
must  be  reversed.    lb.  428. 

11.  Where  an  ofifense  forms  but  one  transaction,  and  the  indictment  containing 
several  counts  on  which  the  jury  have  returned  a  verdict  of  guilty,  it  is 
error  in  the  court  to  sentence  on  each  count  separately,    lb,  428. 

12.  Upon  the  trial  of  an  indictment  for  robbery,  under  the  fifteenth  section  of 
the  crimes  act,  by  putting  in  fear  the  prosecuting  witness,  it  is  not  neces- 
sary to  show  that  the  property  taken  was  actually  severed  from  his  person. 
It  is  enough  if  the  property  was  in  his  presence  and  under  his  immediate 
control,  and  he  laboring  under  such  fear,  the  property  was  taken  by  the 
accused,  with  intent  to  steal  or  rob.     Turner  v.  The  State,  422. 

13.  The  terms  "  personal  property,"  used  in  the  act,  are  sufficiently  compre- 
hensive  to  include  bank  notes  and  other  choses  in  action,    lb,  422. 
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14.  Where  the  indictment  avers  an  actual  stealing  of  bank  notes,  the  intent  to 
steal  named  in  the  statute  is  necessarily  included,  as  well  as  the  knowledge 
that  they  were  such.    lb.  422. 

15.  In  such  case,  if  the  indictment  contains  a  particular  description  of  the 
bank  notes  taken,  but  erroneously  averring  them  to  be  "  money,  goods,  and 
chattels,"  these  words  may  be  rejected  as  surplusage;  and  the  count  will  be 
good.     lb.  422. 


Whether  admissible  in  evidence. 


CUSTOM— 

Of  trade  or  of  business  at  particular  place. 
Chctse  V.  Washburn^  244, 

DEBTOR  AND  CREDITORr- 

1.  The  statute  of  1838,  relating  to  assignments  of  the  property  of  a  failing 
debtor,  for  the  purpose  of  preferring  creditors,  does  not  embrace  all  cases 
of  assignments  made  by  an  insolvent  debtor;  but  only  refers  to  those  cases 
where  the  assignee  stands  in  the  character  of  a  trustee,  other  than  his 
merely  receiving  a  conveyance  to  secure  his  own  claim.  Doremus  v. 
0'Harra,^6. 

2.  Where  A.  had  executed  to  6.  certain  notes  evidencing  a  debt,  and 
had,  at  the  same  time,  executed  a  bond  and  power  of  attorney  to  confess 
a  judgment  for  the  same  debt,  and  B.,  having  assigned  the  notes  to  his 
creditors,  and  having  entered  up  judgment  in  his  own  name  for  the  amount 
of  the  debt  on  the  bond  and  warrant  of  attorney,  and  having  afterward 
received  an  assignment  of  property  from  A.,  who  was  in  failing  circum- 
stances, for  the  security  of  the  debt,  B.,  in  such  case,  must  be  held  to  be  a 
trustee,  and  the  assignment  thus  made  to  him  must  inure  to  the  benefit  of 
all  the  creditors  of  said  debtor,  under  the  provisions  of  the  statute  of  1838. 
lb.  45. 

1).  The  mere  fact  that  a  donor  subsequently  becomes  insolvent  will  not 
avoid  his  gift.  It  must  be  shown  that  an  intention  to  defraud  future  cred- 
itors existed  in  the  mind  of  the  donor  at  the  time  the  gift  was  made,  to 
justify  the  court  in  setting  it  aside.     Creed  v.  Lancaster  Sank^  1. 

4.  The  statute  of  1838  (Swan's  Stat.  717),  relating  to  conveyances  to  trustees 
in  trust  to  prefer  creditors,  does  not  apply  to  the  case  of  a  creditor  taking 
security  for  a  debt  from  an  insolvent  debtor,  where  the  security  is  taken  in 
good  faith,  and  where  the  sole  object  of  it  is  to  secure  a  debt.  Atkinson  v. 
Tomlinsonj  237. 

^.  Where  A.  and  B.  are  the  sureties  of  .0.,  and  C.  in  failing  circumstances 
makes  a  transfer  in  good  faith  to  A.  and  B.  solely  for  the  purpose  of  secur- 
ing them  for  their  liabilities  for  him,  such  transaction  does  not  fall  within 
the  statute  of  1838;  but  they  have  a  right  to  the  proceeds  of  such  property, 
to  be  applied  exclusively  to  the  payment  of  the  debts  for  which  they  are 
liable.    lb,  237. 

^.  No  action  will  lie  by^  obligee  against  obligor  on  a  bond,  the  consideration 
of  which  is  a  sale  made  by  the  former  to  the  latter  to  defraud  creditors; 
both  of  them  having  been  guilty  of  the  fraudulent  intent  Goudv  v.  Geb- 
hart,  262. 

7.  A  creditor  can  not,  at  his  option,  transfer  the  settlement  of  the  estate  of  his 
deceased  debtor  from  the  probate  court  to  a  court  of  chancery.  McDonald 
V.  Aim,  293. 

8.  The  representatives  of  an  estate  may  be  so  situated  with  reference  to 
interests  sought  to  be  converted  into  assets,  that  a  creditor  may  invoke 
the  aid  of  a  court  of  equity  to  control  such  interests,  and  place  tbeni  into 
the  hands  of  such  representatives  to  be  administered ;  but  equity  wiU  go 
no  further,  and  leave  the  setUement  of  the  estate  to  the  probate  court,  jlb, 
293. 

.9.  Where  the  dower  interest  of  a  widow,  in  property  sought  to  be  converted 
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into  assets,  is  manifest,  it  will  be  protected,  althoagh  she  may  not  have  filed 
an  answer.     lb.  293. 

10.  Upon  the  decease  of  a  debtor,  his  estate,  real  and  personal,  by  law,  stands 
for  the  payment  of  his  general  creditors  alike,  and  one  creditor  can  not,  by 
superior  diligence,  acquire  a  superior  ri^ht  to  such  estate.     lb.  293. 

11.  Although  a  debt  is  void,  yet,  if  it  be  paid,  a  creditor  at  large  of  the  payer 
can  not  reach  the  money  or  proijerty  with  which  it  is  paid ;  such  creditor 
having  no  lien  upon,  or  specific  interest  in,  such  money  or  property,  at  the 
time  of  payment.     Cbnant  v.  Seneca  County  Bank,  298. 

12.  When  a  debtor  voluntarily  pays  the  collection  fees  of  the  creditor's  attorney, 
and  no  part  of  them  is  retained  by  the  creditor,  but  the^  all  go  to  the  attor- 
ney, ana  the  transaction  is  not  a  shift  to  obtain  usurious  interest,  a  note 
subsequently  given  by  a  surety  of  the  debtor  for  a  balance  of  the  debt  re-  ,  ^  , 
maining  due  is  not  void  for  usury.  '  Busby  v.  Finn,  409.  '^li 

13.  If  a  debtor  make  an  assignment  to  pay  debts,  some  of  which  are  usuriouSi 
no  beneficiary  of  the  trust  who  comes  in  under  it  can  object  to  the  payment 
of  such  usurious  debts.     lb-  409. 

DECLARATION.    See  Pleadings,  1,  2,  3,  4. 
DEED— 

1.  The  words  "by  a  deed  duly  authenticated  and  recorded,"  in  the  occupy- 
ing claimant  law,  mean  a  deed  to  the  person  under  whom  the  occupant 
claims,  and  not  a  deed  to  the  occupant  himself  Beardsley  v.  Chapman, 
118. 

2.  And  the  provision  in  the  act  requiring  a  deed  duly  authenticated  and  re-* 
corded  to  the  occupant's  grantor,  must  mean  a  deed  apparently  conveying 
an  estate,  which,  when  transmitted  to  the  occupant,  will  justify  him  in 
making  lasting  and  valuable  improvements,  and  demanding  payment  for 
them  before  yielding  possession.    lb.  118. 

3.  The  general  rule  is  that  a  person  is  not  chargeable  with  notice  of  an  ad- 
versary title,  in  the  absence  of  proof,  but  that  he  is  bound  to  know  the  .,4^ 
defects  apparent  upon  his  own  title  papers,  and  is  required  to  take  notice                   ^'l^! 
of  the  recitals  in  the  chain  of  deeds  or  other  muniments  under  which  he  '^< 
claims.     lb.  118.                                                                                                                  V'x^? 

4.  Where  a  deed  of  conveyance  for  several  tracts  of  land  was  delivered  by 
grantor  to  grantee,  or  his  agent,  who  acknowledged  the  receipt  of  the 
same,  but  in  so  doing  added  a  condition  that  the  deed  should  be  received 
in  satisfaction  of  a  bond  of  the  grantor  and  others,  held  by  the  grantee,  in 
case  the  grantor's  title  to  the  premises  mentioned  in  the  deed  should  be 
found,  on  an  examination  of  the  records,  to  be  good,  and  the  grantee, 
after  retaining  the  deed  for  some  months,  and  ascertaining  that  the  title 
was  defective  as  to  part  of  the  lands  described  in  the  deed,  handed  the 
deed  back  to  the  grantor  or  his  co-oblgior  in  the  bond,  the  title  to  that 
part  of  the  lands  of  which  the  grantor  was  seized  passed  to  the  grantee, 
and  was  not  reconveyed  by  the  mere  return  of  the  deed.  Baldtoiny,  Bank 
of  Massillon,  141. 

6.  A  plea  of  tender  of  a  deed  should  either  set  oat  the  deed  in  the  plea  or 
make  profert  of  it.     Taylor  v.  Brotoder,  226. 

6.  A  deed  to  certain  persons,  as  "Trustees  of  the  Presbyterian  Congregation 
of  Cincinnati,  and  their  successors  forever '*  "  for  the  use,  benefit,  and  be- 
hoof of  the  aforesaid  congregation  forever, '  there  being  then  but  one  such 
congregation,  is  not  void  for  uncertainty  as  to  the  beneficiaries  of  the 
trust,  although  they  were  not  then  incorporated.  Williams  v.  Presbyterian 
Society,  478. 

7.  Where  a  deed  was  evidently  designed  to  convey  a  fee,  a  court  of  equity 
will  not  lend  itself  to  defeat  the  intent.  If  it  would  be  reformed  in  equity, 
no  person  who  would  be  bound  by  it  when  reformed,  can  found  an  equity 
upon  its  defects.    lb.  478. 
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8.  Where  a  legal  estate  is  f^anted  or  devised  to  trastees,  withoat  words  of 
perpetuity,  upon  trusts  of  perpetual  duration,  there  is  much  reason  and 
authority  for  holding  that  the  legal  estate  taken  by  the  trustees  is  commen- 
surate with  the  trust,  and,  therefore,  a  fee.    lb.  478. 

9.  The  legal  qualities  of  articles  attached  to  the  realty  may  be  determined  or 
ascertained  from  the  agreement  and  understanding  of  parties;  and  a  sale- 
and  conveyance  of  a  mill  or  mannfacturing  establishment,  as  such,  by  any 
general  name,  or  terms  of  description  commonly  understood  to  embrace  au 
its  essential  parts,  passes  the  machinery  belonging  to  such  mill  or  estab- 
lishment, whether  affixed  to  the  freehold  or  not;  but  otherwise  if  the  Ian* 
guage  is  merely  descriptive  of  the  realty,  with  its  appurtenances.  Teaffy. 
Hewitt,  611. 

DEDICATION— 

1.  A  dedication  by  the  ori^nal  proprietors  of  a  town,  of  a  parcel  of  ground 
therein,  for  public  uses,  is  valid,  although  they  held  but  an  equitable  estate 
in  the  premises;  and  their  trustee,  holding  but  a  naked  legal  title  for  theii 
use,  is  bound  to  respect  such  dedication.  Williams  v.  Presbyterian  Society^ 
478. 

2.  Such  dedication,  made  before  any  legislative  act  required  town  plats  to  be 
recorded,  is  valid  without  such  record.     76.  478. 

3.  And  it  is  valid  although  there  was  no  grantee  in  esse,  when  it  was  made, 
capable  of  taking  the  fee.     lb,  478. 

4.  Property  dedicated  to  public  uses,  without  any  provision  for  a  forfeiture, 
does  not  revert  to  the  dedicators  upon  a  misuser  of  it.  It  is  only  when 
the  uses  become  impossible  of  execution  that  it  can  revert.    lb.  478. 

5.  The  right  of  a  county  or  town  to  property  thus  dedicated  may  be  barred 
by  the  statute  of  limitations,  or  lost  by  lapse  of  time.     lb.  478. 

6.  So  may  a  right  of  the  dedicators  to  enforce  a  specific  execution  of  the  pnr^ 
poses  of  the  dedication.     lb.  478. 

7.  Such  dedicators  have  not,  by  mere  operation  of  law,  exclusive  of  any  pro- 
vision in  the  act  of  dedication,  a  visitorial  power.    lb.  478. 

DELIVERY.    See  Deed,  4. 

DEMAND  AND  NOTICE.    See  Bill  op  Exchanob. 
DEPOSIT.    See  Bailment. 
DEPOSITIONS— 
A  writ  of  certiorari  does  not  lie  to  review  the  order  of  a  court  of  equity  over* 
ruling  exceptions  to  testimony.     Galloway  v.  Siophlett  434. 
DESCENT  AND  DISTRIBUTION— 

1.  A  testator  can  not,  by  any  words  of  exclusion  used  in  his  will,  disinherit 
one  of  his  lawful  heirs,  in  respect  to  property  not  disi)osed  of  by  his  wilL 
Crane  v.  JDoty,  279. 

2.  Such  words  can  not  be  used  to  control  the  course  of  descent,  so  as  to  carry 
the  property  to  his  other  heirs,     lb.  279. 

3.  They  can  not  be  used  to  raise  an  estate,  by  implication,  in  favor  of  his 
other  heirs ;  there  being  no  attempt  in  the  will  to  dispose  of  the  property, 
or  to  create  any  interest  therein.     16.  279. 

DESCRIPTION— 

1.  Of  persons  to  take  as  beneficiaries  of  a  trust  for  the  use  of  a  congregation 
unincorporated  at  the  time.     Williams  v.  Presbyterian  Churchy  4/8. 

2.  Of  a  judgment,  misrecited  in  the  condition  of  an  ii^unction  bond,  cor- 
rected by  the  bill,  which  is  referred  to  in  the  bond  it8el£  Williamson's 
Adm'r  v.  Ball,  190. 

3.  Of  a  mill  or  manufactory,  to  pass  the  machineiy  not  annexed  as  fixtures 
to  the  freehold.     Teaff  v.  Hewitt,  611. 

DEVISE.    See  Will,  1,  6. 
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DIRECTOR-  -M 

It  is  a  violation  of  the  act  to  incorporate  the  State  Bank  of  Ohio  and  other 
banking  companies,  for  one  of  the  independent  banks  chartered  by  it  to  make 
loans  to  a  director,  before  the  adoption,  by  the  stockholders,  of  by-laws  to 
regulate  the  liabilities  of  directors ;  and  such  violation  may  be  a  cause  of 
forfeiture  of  the  charter,  and  will  render  each  director,  who  knowingly  par- 
ticipates in,  or  assents  to  the  same,  individually  liable  for  all  damages  which 
the  company,  its  shareholders,  or  any  other  persons,  body  politic  or  cor- 
porate, shall  have  sustained  in  consequence  of  such  violation.  Conant 
V.  Seneca  Co.  Bank,  298. 
DISABILITY— 

Of  Infants.    See  Infants. 

Of  Insane  Persons.,    See  Litnatic,  3.  4. 

Of  Co-Tenant.    See  Limitations,  2. 

Of  Co-Defendant.    See  Limitations,  5. 

Of  Feme  Covert.    See  Parties,  5. 
DOWER— 

1.  Where  the  dower  interest  of  a  widow,  in  property  sought  to  be  converted 
into  assets,  is  manifest,  it  will  be  protected,  although  she  may  not  have  filed 
an  answer.     McDonald  v.  Aten,  293. 

2.  Shares  in  railroad  companies  are  personal  property,  whether  the  com- 
panies are,  or  are  not,  subject  to  the  provisions  of  the  "  act  regulating 
railroad  companies,"  passed  February  11,  1848.  Dower  can  not  be  as- 
signed therein.     Johns  v.  Johns,  350. 

:ejectment— 

Proceedings  for  assessment  of  the  value  of  improvements  ailer  recovery  in 
ejectment    BeardsUy  v.  Chapman,  118. 
ELECTIONS— 

1.  The  third  and  fourth  sections  of  the  statute  for  the  prevention  of  gaming 
apply  as  well  to  betting  on  elections  as  to  any  other  bet.  Vea^ih  v.  EUiott^ 
139. 

2.  The  act  to  punish  betting  on  elections,  and  the  act  more  effctually  to  pre- 
vent gambling,  have  operated  to  supersede  a  portion  of  the  seventh  and 
eighth  sections  of  the  gaming  act,  but  have  not  repealed  other  sections  of 
that  statute.    Ih,  139. 

EMINENT  DOMAIN.    See  C  W.  *  Zanesville  Railroad  v.  Clinton  County, 

77. 
ENTRY  AND  SURVEY— 
In  name  of  deceased  person,  void.    Price  v.  Johnson,  390. 
See  Survey. 
equity- 
appeal. 
1.  Where  the  claim  of  a  complainant  in  a  chancery  proceeding  against 
several  defendants  is  separate  and  distinct,  so  that  the  case  can  be  tried 
as  to  one  or  more  of  the  defendants  without  interfering  with  the  rights  or 
liabilities  of  the  other  defendants,  it  is  competent  for  a  court  of  chancery 
to  pass  on  the  case  and  render  a  separate  decree  as  to  such  defendants, 
and  such  decree  may  be  appealed  from,  although  the  rest  of  the  case  may 
be  undisposed  of  in  the  court  below.    Dougherty  v.  Walters,  201. 
%  An  appeal  of  one  branch  of  a  case  will  not  bring  into  the  appellate  conn 
parties  whose  cause  has  not  been  adjudicated  in  the  court  below,  although 
such  parties  would  be  necessary  in  the  appellate  court,  to  enable  it  to  ren- 
der a  decree.     lb.  201. 
2.  An  appeal  from  a  final  decree  opens  up  the  whole  merits  of  the  cause  for 
investigation,  which  were  involved  in,  or  connected  with,  the  subject-matter 
of  such  decree.     Teaffy.  Hewiti,tA\. 
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EQUITY—  Continued. 

ARBITRATION. 

1.  Chancery  will  not  compel  specific  performance  of  an  agreement  to  arbi« 
trate.     Conner  v.  Drake,  166. 

2.  Parties,  by  agreement,  can  not  change  the  mode  of  proceeding  in  the  trial 
of  a  cause  in  court;  but  each  party  has  a  right  to  demand  that  the  cause 
shall  be  tried  in  the  ordinary  way,  although  he  may  previously  have  entered 
into  an  agreement  that  certain  questions  arising  in  the  controversy  should 
be  submitted  to  arbitration.     J7>.  166. 

ASSIONMEirrS. 

1.  The  statute  of  March  14,  1838,  relatinft  to  assignments  of  the  property  of 
a  failing  debtor,  for  the  purpose  of  preferring  creditors,  does  not  embrace 
all  cases  of  assignments  made  by  an  insolvent  debtor;  but  only  refers  ta 
those  cases  where  the  assignee  stands  in  the  character  of  a  trustee,  other 
than  his  merely  receiving  a  conveyance  to  secure  his  own  claim.  Doremuf 
V.  O'Harra,  46. 

2.  Where  A  had  executed  to  B  certain  notes  evidencing  a  debt,  and  had,  at 
at  the  same  time,  executed  a  bond  and  power  of  attorney  to  confess  a 
judgment  for  the  same  debt,  and  B  having  assigned  the  notes  to  his  cred- 
itors, having  entered  up  judgment  in  his  own  name  for  the  amount  of  the 
debt  on  the  bond  and  warrant  of  attorney,  and  having  afterward  received 
an  assignment  of  property  from  A,  who  was  in  failing  circumstances,  for 
the  security  of  the  debt,  S.  in  such  case,  must  be  held  to  be  a  trustee,  and 
the  assignment  thus  made  to  him  must  inure  to  the  benefit  of  all  the  cred- 
itors of  said  debtor,  under  the  provisions  of  the  statute  of  1888.     lb.  45. 

3.  The  statute  of  1838  (Swan,  717),  relating  to  conveyances  to  trustees  in 
trust  to  prefer  creditors,  does  not  apply  to  the  case  of  a  creditor  taking^ 
security  for  his  own  debt,  if  the  security  is  taken  in  good  faith,  and  where 
the  sole  object  of  it  is  to  secure  a  debt.    Atkinson  v.  Tomlinson,  237. 

4.  Where  A  and  B  are  the  sureties  of  G,  and  C,  in  failing  circumstances, 
makes  a  transfer,  in  good  faith,  to  A  and  B,  solely  for  the  purpose  of  secui^ 
ing  them  for  their  liabilities  for  him,  such  transaction  does  not  fall  within 
the  statute  of  1838 ;  but  they  have  a  right  to  the  proceeds  of  such  property, 
to  be  applied  exclusively  to  the  payment  of  the  debts  for  which  they  are 
liable.     76.237. 

6.  By  the  provisions  of  the  *'  act  to  incorporate  the  State  Bank  of  Ohio,  and 
other  banking  companies"  (43  Ohio  L.  24),  a  bank  holds  a  lien  on  the 
shares  of  its  stockholder  for  the  amount  of  his  indebtedness  to  it,  which 
can  not  be  defeated  by  a  transfer  made  without  the  consent  of  a  majority 
of  the  directors,  nor  will  such  consent  authorize  a  transfer  if  the  debt  is 
overdue  and  unpaid.     Conani  v.  Seneca  County  Bank,  298. 

6.  Although  an  assignment  on  the  books  of  the  bank  may  be  necessary  to 
pass  a  legal  title  to  stock,  yet  an  equitable  title  may  be  otherwise  con* 
veyed,  and  the  bank  is  bound  to  respect  such  equity  from  the  time  it  re- 
ceives notice  of  it.  Hence  debts  contracted  by  the  assignor  to  the  bank, 
sStev  receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon  th» 
stock.    Jb.  298. 

7.  Notice  of  such  assignment  to  the  cashier  is  notice  to  the  bank.     lb.  298. 

BILL  OP  REVIEW. 

1.  Under  the  Ohio  statute  (46  Ohio  L.  90),  the  court,  upon  a  bill  of  review, 
are  required  to  look  into  the  evidence  upon  wluch  the  ori^rial  decree  was 
founded.     Creed  v.  Lancaster  Bank,  1. 

2.  Where  the  defendants  in  the  original  cause  are  in  default  in  not  answering 
a  supplemental  bill,  but  the  decree  of  the  court  is  not  founded  on  the 
charges  in  the  supplemental  bill,  but  is  contradictory  thereto,  such  default 
will  not  operate  as  a  bar  to  a  bill  of  review,     lb.  1. 

3.  Mere  difference  of  opinion  as  to  the  weight  of  evidence  given  in  the  coait 
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below  will  Dot  justify  the  reyeraal  of  a  decree  ai>on  a  bill  of  review.  IVacey^ 
V.  Sackeil,  54. 
4.  Persons  who  have  an  interest  in  the  subiject-matter  affected  by  the  original 
decree  may  properly  be  joined  as  complainants  in  a  bill  of  review.  Creed 
V.  Lanccuier  Bank,  1. 
6.  Where  a  qaestion  of  damages  arises,  it  is  not  error  in  the  conrt,  by  the 
consent  of  both  parties,  to  permit  the  amount  to  be  fixed  by  arbitrators,, 
and  to  decree  the  amount  thus  found.     Connor  v.  Drake,  166. 

6.  All  the  parties  to  an  original. decree  should  join  in  a  bill  of  review  to  re- 
verse it.     Sturges  v.  Longworth,  544. 

7.  Where  the  interests  of  two  defendants  are  joint  and  inseparable,  and  the 
rights  of  one  are  saved,  under  the  provision  of  the  statute  of  limitations,  on 
account  of  his  disability,  such  saving  inures  to  the  benefit  of  the  other  de- 
fendant, although  laboring  under  no  disability.    lb,  544. 

CHARITABLE  USE. 

1.  A  residuary  clause  in  a  will,  in  these  words :  "  The  remainder  of  my  estate 
I  do  hereby  give  and  devise  to  the  poor  and  needy,  fatherless,  etc,"  of  two 
townships  named,  "  to  such  poor  as  are  not  able  to  support  themselves,"  is 
valid  and  effectual  for  the  purposes  therein  expressed.  Urmeys  Executor 
V.  Wooden,  160. 

2.  The  courts  of  chancery  in  this  state,  upon  general  principles,  independ- 
ently of  the  statute  of  charitable  uses  (43  Elizabeth;  have  jurisdiction  to 
enforce  such  trusts.    Ih.  160. 

3.  The  spirit  and  policy  of  the  act  for  the  relief  of  the  poor  (Swan  637,  sec. 
13),  would  also  confer  such  jurisdiction  and  sustain  the  bequest.     Ih,  160» 

CONCEALMENT. 

See  Fraud,  3. 

DISCRETION. 

The  propriety  of  permitting  a  complainant  to  dismiss  his  bill  without  pre- 
judice, rests  in  the  sound  discretion  of  the  court,  which  discretion  is  to  be 
exercised  with  reference  to  the  rights  of  both  parties,  as  well  defendant  as 
complainant.     Conner  v.  Drake,  166. 

ESTOPPEL. 

1.  The  purchasers  of  land  under  a  void  decree,  it  being  repudiated  by  the 
owners  of  the  warrant,  are  not  estopped  from  averring  that  the  entry  and 
survey  are  void,  for  the  purpose  of  showing  that  the  complainants  have  no 
specific  equity  in  the  land,  and,  therefore,  no  right  to  demand  the  legal 
title.     Price  v.  Johnston,  320. 

2.  On  a  creditor's  bill  to  subject  assets  to  the  payment  of  a  judgment,  the 
parties  are,  while  the  judgment  remains  in  force,  estopped  from  showing 
that  it  was  recovered  up^n  a  usurious  contract.  Bank  of  Wooster  v.  Sie^ 
vens,  233. 

FRAUD. 

1.  The  acts  and  contracts  of  persons  of  weak  understanding,  and  who  are 
thereby  liable  to  imposition,  will  be  held  void  in  courts  of  equity,  if  the 
nature  of  the  act  or  contract  justify  the  conclusion,  either  that  the  party 
throujjh  undue  influence  has  not  exercised  a  deliberate  judgment,  or  has 
been  imposed  upon,  circumvented,  or  overcome  by  cunning  or  artifice. 
Where  there  is  imbecility  or  weakness  of  mind,  arising  from  old  age,  sick- 
ness, intemperance,  or  other  cause,  and  inadequacy  of  consideration ;  or 
where  there  is  weakness  of  mind,  and  circumstances  of  undue  influence 
and  advantage;  in  either  case,  a  contract  may  be  set  aside  in  equity. 
Tracy  v.  Sacketi,  64. 

2.  Subsequent  insolvency  of  donor  will  not  avoid  a  gift  to  a  member  of  his 
family;  it  must  be  shown  that  an  intention  to  defraud  future  creditors  ex- 
isted in  the  mind  of  the  donor  at  the  time  of  the  gift.  Creed  v.  Lancaster 
Bank,  1. 
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EQmTY— Continued. 
'3.  There  are  cases  of  fraud  that  render  the  defense  of  lapse  of  time  unavaila- 
ble: as  where  a  person  has  been  misled  by  the  representations  or  practice 
of  his  adversary,  or  kept  in  ignorance  of  his  rights  by  one  who  ought  to 
have  disclosed  them ;  but  such  fraud  must  be  specially  averred.  The  gen- 
eral averment  of  combination  and  confederacy  is  insufficient,  even  npoa 
demurrer.     Williams  v.  Presbyterian  Society,  478. 

INJUNCTION. 

1.  Where  an  injunction  to  stay  the  sale  of  any  particular  property  by  virtne 
of  certain  levies  has  been  dissolved  as  to  a  part  of  the  property  only,  and 
continued  as  to  the  balance,  and  the  property  released  not  diminished  in 
value  in  consequence  of  the  injunction,  has  been  sold,  and  the  proceeds  of 
the  sale  applied  on  the  judgments  under  which  the  levies  had  been  made, 
no  decree  against  the  complainant  should  be  rendered,  on  account  of  the 
dissolution  of  the  injunction,  for  the  amount  of  the  judgment,  penalty,  etc 
Teaff  Y.  Hewitt,  511. 

%  Chancery  will  interfere  to  prevent  the  invasion  of  a  statutory  or  cori>orate 
right  or  franchise,  conferred  upon  an  individual  or  corporation,  against  a 
partv  attempting  to  usurp  the  right,  or  exercise  the  franchise  so  specially 
con^rred.     M.  and  T.  Bank  v.  Deholt,  691. 

3.  But  not  to  prevent  a  trespass  against  the  property  of  the  individual  or 
corporation  which  may  be  compensated  in  damages,  and  wHfch  does  not 
involve  an  attempt  to  exercise  the  right  or  franchise  against  the  exclusive 
grant  of  the  statute  or  charter.     lb.  591. 

4.  A  distraint  by  a  treasurer  against  the  money  and  property  of  an  incor- 
porated bank,  for  taxes  assessed  against  it  under  the  act  of  March  21, 1851, 
can  not  be  enjoined  in  chancery,    lb.  591. 

b.  If  the  act  be  unconstitutional,  the  treasurer  is  a  trespasser,  and  is  liable 
in  damages,  to  be  ascertained  in  a  court  of  law;  and  there  is  no  principle 
upon  which  the  interposition  of  an  injunction  in  such  a  case  could  be 
maintained.    lb.  591. 

INSANE  PERSONS. 

See  Lunatics. 

JURISDICTION. 

1.  The  courts  of  chancery  in  this  state,  upon  general  principles,  independ- 
ently of  the  statute  of  charitable  uses  ^43  Elizabeth),  have  jurisdiction  to 
enforce  charitable  trusts.     Urmey's  Ex  r  v.  Wooden,  160. 

2.  The  spirit  and  policy  of  the  act  for  the  relief  of  the  poor  (^Swan's  Stat  637, 
section  13),  would  also  confer  such  jurisdiction  and  sustain  a  bequest.  lb, 
160. 

3.  A  court  of  chancery  will  not  decree  a  specific  performance  of  an  agreement 
to  arbitrate,  nor  will  it  require  arbitrators  to  make  an  award.  Conner  v. 
Drake.  166. 

4.  A  creditor  can  not,  at  his  option,  transfer  the  settlement  of  the  estate  of  his 
deceased  debtor  from  the  probate  court  to  a  court  in  chancery.  McDonald 
v.  Aten,  293. 

5.  The  representatives  of  an  estate  may  be  so  situated  with  reference  to 
interests  sought  to  be  converted  into  assets,  that  a  creditor  may  invoke 
the  aid  of  a  court  of  equity  to  control  such  interests,  and  place  them  into 
the  hands  of  such  representatives  to  be  administered;  but  equity  will  go 
no  further,  and  leave  the  settlement  of  the  estate  to  the  probate  court.  lb. 
293. 

€.  In  a  chancery  proceeding,  where  it  appears  affirmatively  that  minor  de- 
fendants have  not  been  served  with  process,  a  decree,  purporting  to  deter- 
mine the  rights  of  such  minors,  is  void.     Moore  v.  Stark,  369. 

7.  The  appointment  of  a  guardian  ad  litem  for  minor  defendants,  who  have 
not  been  served  with  process,  does  not  effect  an  appearance  for  them,  nor 
give  the  court  jurisdiction  over  them ;  but  that  the  appointment  of  a  guar- 
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dian  ad  litem  is  for  the  purpose  of  defense  after  appearance  has  been 
effected  by  service  of  process  on  the  infants.    lb.  369. 

8.  A  proceeding  to  foreclose  a  mortgage  on  real  estate,  although  in  the  nature 
of  a  proceeding  in  rem,  is  still  an  adversary  proceeding,  in  which  the  right 
of  the  mortgagor  is  necessarily  to  be  passed  on,  and  jurisdiction  over  the 
person  and  the  thing  are  absolute  requisites  as  in  any  other  adversary  pro- 
ceeding,    lb.  369. 

9.  The  decree  of  a  Virginia  court  for  the  sale  of  lands  lying  in  Ohio  is  en- 
tirely inoperative  to  transfer  or  affect  any  interest  of  the  owner,  either 
legal  or  equitable.     Price  v.  Johnson j  390. 

10.  The  statute  authorizing  non-resident  defendants  to  be  brought  into  court 
by  publication  in  a  newspaper,  refers  as  well  to  lunatic  defendants  as  to 
sane  persons.     Sturges  v.  Longtoorth,  644. 

11.  A  court  of  chancery  will  not  interfere  to  prevent  a  mere  trespass.  Me- 
chanic's and  Traders  Bank  v.  Debolt,  511. 

12.  Where  adequate  compensation  can  be  had  in  an  action  at  law,  there  is  no 
ground  to  justify  the  interposition  of  a  court  of  equity.     lb.  611. 

13.  Where  the  injury  threatened  would  be  irreparable,  or  where,  from  some 
peculiar  circumstances  connected  with  the  parties  or  the  transaction,  com- 
plete redress  can  not  be  had  at  law,  a  court  of  chancery  is  warranted  in 
assuming  jurisdiction,     lb.  611. 

LAPSE  OF  TIMB. 

See  that  title. 

MISTAKE. 

The  court  will  not  consider  the  question  whether  relief  can  be  granted  in 
chancery  on  the  ground  of  mistake  without  the  requisite  allegations  in  the 
bill  to  bring  the  party  within  the  rule  of  equitable  relief  under  this  head  of 
equity  jurisdiction.     White  "v.  Denman,\l{i. 

MOBTOAOE. 

See  that  title. 

PARTIES. 

1.  Persons  who  have  an  interest  in  the  subject-matter  affected  by  the  original 
decree  may  properly  be  joined  as  complainants  in  a  bill  of  review.  Oreed 
V.  Lancaster  Bank,  1. 

2.  Where  the  claim  of  a  complainant  in  a  chancery  proceeding  against  sev- 
eral defendants  is  separate  and  distinct,  so  that  the  case  can  be  tried  as  to 
one  or  more  of  the  defendants  without  interfering  with  the  rights  or  liabili- 
ties of  the  other  defendants,  it  is  competent  for  a  court  in  chancery  to  pass 
on  the  case  and  render  a  separate  decree  as  to  such  defendants,  and  such 
decree  may  be  appealed  from,  alihough  the  rest  of  the  case  may  be  undis- 
posed of  in  the  court  below.     Dougherty  v.  Walters,  201. 

Z,  An  appeal  of  one  branch  of  a  case  will  not  bring  into  the  appellate  court 
parties  whose  cause  has  not  been  abjudicated  in  the  court  below,  although 
such  parties  would  be  necessary  in  the  appellate  court  to  enable  it  to  ren- 
der a  decree.    lb.  201. 

4.  Where  the  court  of  common  picas  proceeds  to  render  a  decree  as  to  one 
of  several  defendants,  whose  interests  are  inseparably  connected,  leaving 
the  case  as  to  such  other  defendants  undisposed  of,  such  decree  is,  so  far 
as  fjie  right  of  appeal  is  concerned,  a  nullity,  and  can  be  set  aside  by 
the  court  rendering  the  decree,  at  a  subsequent  term,  for  irregularity.  lb. 
201. 

h.  The  appointment  of  a  guardian  ad  litem  for  minor  defendants,  who  have 
not  been  served  with  {process,  does  not  effect  an  appearance  for  them,  nor 
give  the  court  jurisdiction  over  them ;  but  that  tl  e  appointment  of  a  guar- 
dian ad  Uiem  is  for  the  purpose  of  defense  after  appearance  has  been 
effected  by  service  of  process  on  the  infants.    Moore  v.  Stark^  369. 
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EQUITY—  Coniitmed, 
i.  All  the  parties  to  an  original  decree  sboald  join  in  a  bill  of  review  to  re- 
verse it.     Siurges  y.  Longworth^  544. 

PLEADINO  AND  PBACTIGB. 
1.   BiU, 

1.  There  are  cases  of  fraad  that  render  the  defense  of  lapse  of  time  unaTaila- 
ble,  but  snob  fraud  must  be  specially  averred.  The  general  averment  of 
combination  and  confederacy  is  insufficient,  even  upon  demurrer.  WiU- 
iams  V.  Preshyierian  Society,  478. 

2.  Lapse  of  time  appearing  by  the  bill  may  be  taken  advantage  of  upon 
demurrer.     lb.  478. 

3.  Where  a  bill  charges,  upon  the  complainant's  information  merehr,  that  a 
certain  fact  exists,  its  existence  is  not  admitted  by  a  demurrer,    io.  478. 

4.  The  propriety  of  permitting  a  complainant  to  dismiss  his  bill  without 
prejudice  rests  in  the  sound  discretion  of  the  court,  which  discretion  is  to- 
be  exercised  with  reference  to  the  rights  of  both  parties,  as  well  defendant 
as  complainant.     Conner  v.  Drake,  166. 

5.  The  court  will  not  consider  the  question  whether  relief  can  be  granted  in 
chancery  on  the  ground  of  mistake,  without  the  requisite  allegations  in  the- 
bill  to  bring  the  party  within  the  rule  of  equitable  relief  under  this  head  of 
equity  jurisdiction.     White  v.  Denman,  110. 

2.  Answer, 

6.  Where  the  dower  interest  of  a  widow  in  property  sought  to  be  converted 
into  assets  is  manifest,  it  will  be  protected,  althougd  she  may  not  have  filed 
an  answer.     McDonald  v.  Aien,  293. 

7.  It  is  error  for  the  court  to  decree  against  a  lunatic  without  an  answer  from 
his  guardian  ad  litem.    Sturges  v.  Longworih,  544. 

3.  Demurrer. 
See  Bill,  1,  2,  3. 

4.  Decree. 

8.  Where  the  court  of  common  pleas  proceeds  to  render  a  decree  as  to  one 
of  several  defendants,  whose  interests  are  inseparably  connected,  leavings 
the  case  as  to  such  other  defendants  undisposed  of,  such  decree  is,  so  far 
as  the  right  of  appeal  is  concerned,  a  nullity,  and  can  be  set  aside  by  the 
court  rendering  the  decree,  at  a  subsequent  term,  for  irregularity.  Dougherty 
V.  Walters,  201. 

9.  In  a  chancery  proceeding,  where  it  appears  affirmaiVDeijf  that  minor  de» 
fendants  have  not  been  served  with  process,  a  decree,  purporting  to  deter- 
mine the  rights  of  snch  minors,  is  void.     Moore  v.  Stark,  369. 

10.  The  decree  of  a  Virginia  court  for  the  sale  of  lands  lying  in  Ohio,  is  en- 
tirely inoperative,  to  transfer  or  affect  any  interest  of  the  owner,  either 
legal  or  equitable.     Price  v.  Johnston,  390. 

11.  When  a  decree  is  taken,  as  on  petition  confessed,  against  a  lunatic  and 
his  guardian  ad  litem,  as  in  default  for  answer,  plea,  or  demurrer,  even  if 
the  court  had  heard  evidence  as  to  the  complainant  s  claim,  it  would  not 
have  cured  the  error:  such  evidence  would  be  heard  out  of  time.  Slurget 
V.  Longworih,  644. 

12.  A  decree  in  chancery,  which  leaves  the  equity  of  the  case,  or  some  ma- 
terial question  connected  with  the  merits  of  the  controversy,  for  future 
determination,  is  an  interlocutory  and  not  a  final  decree.  Teaffy.  Hewitt, 
511. 

5.  Defense, 

13.  The  defense  pf  usury  may  be  set  up  in  equity  to  a  suit  brought  to  enforce 
the  usurious  contract.     Stevens  v.  Bank  oj  Wooster,  233. 

14.  The  purchasers  of  land,  under  a  void  decree,  it  being  repudiated  by  the 
owners  of  the  warrant,  are  not  estopped  from  averring  that  the  entry  and 
survey  are  void,  for  the  purpose  of  showing  that  the  complainants  have  no 
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specific  equity  in  the  land,  and  therefore  no  right  to  demand  the  legal  title 
Price  T.  Johnston,  390. 
See  Trusts  and  Trustees,  11. 

6.  Depositions. 

15.  A  writ  of  certiorari  does  not  He  to  review  the  order  of  a  conrt  of  equity, 
overruling  exceptions  to  testimony.     GaUoway  y.  Stqphletf  390. 

7.  Dismissing  Bill 

16.  The  propriety  of  permitting  a  complainant  to  dismiss  his  bill  without 
prejudice  rests  in  the  sound  discretion  of  the  court,  which  discretion  is  to 
be  exercised  with  reference  to  the  rights  of  both  parties,  as  well  defendant 
as  complainant.     Conner  y.  Drake,  166. 

8.  Publication. 

17.  The  statute  authorizing  non-resident  defendants  to  be  brought  into  court 
by  publication  in  a  newspaper,  refers  as  well  to  lunatic  defendants  as  to 
sane  persons.    Sturges  y. .  Longworih,  644. 

PRESUMPTIONS. 

1.  Where  a  person  purchases  property  with  his  own  funds,  and  places  the 
title  in  the  name  of  a  stranger,  the  legal  presumption  is,  that  he  made  such 
purchase  for  his  own  use,  and  that  the  property  is  held  in  trusffor  him. 
Oreed  v.  Lancaster  Bank,  1. 

2.  But  where  such  purchase  and  conveyance  is  made  by  a  man  to  a  member 
of  his  own  family,  the  presumption  is  that  the  property  is  intended  as  a 
gift  or  advancement.     lb.  1. 

3.  These  are,  however,  merely  abstract  presumptions,  that  may  be  rebutted 
by  circumstances,  or  by  evidence  going  to  show  a  different  intention  ;  and 
each  case  has  to  be  determined  by  the  reasonable  presumption  arising 
from  all  the  facts  and  circumstances  connected  with  it.  If.  therefore,  the 
court  can  discover  from  all  the  circumstances,  a  manifest  intention  in  tho 
donor  to  bestow  a  gift  upon  a  person  not  a  member  of  his  family,  they  will 
so  regard  it.    lb.  1. 

See  Trusts  and  Trustees,  10. 

SPECTFIO  PERFORMANCE. 

1.  A  court  of  chancery  will  not  decree  a  specific  performance  of  -an  agree- 
ment to  arbitrate,  nor  will  it  require  arbitrators  to  make  an  award.  Conner 
v.  Drake,  166. 

2.  Parties,  by  agreement,  can  not  change  the  mode  of  proceeding  in  the  trial 
of  a  cause  in  court;  but  each  party  has  a  right  to  demand  that  the  cause 
shall  be  tried  in  the  ordinary  way,  although  he  may  previously  have  en- 
tered into  an  agreement  that  certain  questions  arising  in  the  controversy 
should  be  submitted  to  arbitration.    lb.  166. 

3.  The  right  of  the  dedicators  to  enforce  a  specific  execution  of  the  purposes 
of  the  dedication,  may  be  barred  by  the  statute  of  limitations  or  lost  by 
lapse  of  time.     Williams  v.  Presbyterian  Society,  478. 

SPECIFIC  equity. 

1.  The  holder  of  a  warrant  for  lands,  in  the  Virginia  military  district,  be- 
fore location  or  entry,  has  no  such  specific  equity,  to  any  particular  tract 
as  a  court  of  chancery  can  notice  or  enforce.     FHce  v.  Johnston,  H90. 

2.  Although  a  debt  is  void,  yet  if  it  be  paid,  a  creditor  at  large  of  the  payer 
can  not  reach  the  money  or  property  with  which  it  is  paid ;  such  creditor 
having  no  lien  upon,  or  specific  interest  in,  such  money  or  property,  at  the 
time  of  payment.     Conant  v.  Seneca  Bank,  398. 

state  equity. 
Where  there  is  equity  against  equity,  the  rule  "  prior  in  time,  stronger  in 
right,"  does  not  prevail,  if  the  prior  equity  has  become  stale,  and  the  sub- 
sequent equity  has  not.     Williams  y.  Presbyterian  Society^  478. 
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EQUITY  OF  REDEMPTION— 

1.  Where  the  owner  of  a  certificate  of  entry  of  land  from  the  United  States 
assigns  such  certificate  as  security  for  a  debt,  with  a  condition  of  defea- 
sance, on  the  payment  of  the  debt,  sach  assignment  creates  an  equitable 
mortgage  on  the  land  covered  by  such  certificate.     Stover  v.  Bounds,  107. 

2.  Where  the  assignee  of  such  certificate  sells  the  same  to  a  person  who  has 
notice  of  the  terms  on  which  it  was  first  assigned,  such  subsequent 
assignee  will  hold  the  same  subject  to  the  right  of  the  original  assignor  to 
redeem.     lb.  107. 

3.  The  right  of  the  original  assignor  to  redeem  will  not  be  affected  by  a  pro- 
vision in  the  condition  of  defeasance  that  his  right  to  redeem  is  limited  to 
a  fixed  time  after  the  transaction.  Once  a  mortgage,  always  a  mortgage. 
lb.  107. 

EQUITABLE  TITLE— 

1.  Although  an  assignment  on  the  books  of  a  bank  may  be  necessary  to  pass 
a  legal  title  to  stock,  yet  an  equitable  title  may  be  otherwise  conveyed; 
and  the  bank  is  bound  to  respect  such  equity  from  the  time  it  receives  no- 
tice of  it.  Hence  debts  contracted  by  the  assignor  to  the  bank,  after  the 
receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon  the 
stock.     Conani  v.  Seneca  County  Bank,  298. 

2.  Where  a  person  holds  a  full  and  perfect  equitable  title  te  stock,  of  which 
the  bank  has  notice,  he  is  also  entitled  in  equity  to  the  dividends  there- 
after accruing  upon  it.     lb.  298. 

3.  Where  a  legal  estate  is  granted  or  devised  to  trustees,  without  words  of 
perpetuity,  upon  trusts  of  perpetual  duration,  there  is  much  reason  and  au- 
thority for  holding  that  the  legal  estate,  taken  by  the  trustees,  is  commen- 
surate with  the  trust,  and,  therefore,  a  fee.  Williams  v.  Presbyterian  So- 
cieiy,  478. 

4.  But  wherever  the  legal  title  goes,  upon  the  death  of  the  grantee  or  devisee, 
it  remains  charged  with  the  trust.     lb.  478. 

6.  And  even  if  the  trustees  do  not  take  a  fee,  yet  if  the  trust  is  created  by 
deed,  containing  a  covenant  of  general  warranty  binding  the  grantor  and 
his  heirs  forever,  such  deed  may  operate  by  way  of  estoppel  to  confirm  to 
the  beneficiaries  of  the  trust  the  perpetual  and  beneficial  estate  in  the  land. 
lb.  478. 

6,  Where  a  deed  was  evidently  designed  to  convey  a  fee,  a  court  of  equity 
will  not  lend  itself  to  defeat  the  intent.     If  it  would  bo  reformed  in  equity, 
no  person  who  would  be  bound  by  it  when  reformed,  can  found  an  equity 
upon  its  defects.    lb,  478. 
ERROR— 

1.  In  a  criminal,  as  well  as  in  a  civil  case,  the  judgment  will  not  be  reversed 
for  a  misdirection  of  the  court  to  the  jury  on  an  abstract  question  of  law 
that  could  not  arise  upon  the  testimony,  or  influence  the  decision  of  the  jury. 
Stewart  v.  The  State,  66. 

2.  It  is  not  error  to  charge  a  jury  "  to  take  into  consideration  the  manner  hj 
which,  and  purposes  for  which,  the  prisoner  had  the  possession  of  the  kaite 
with  which  he  committed  the  homicide."    lb,  66. 

3.  When  a  court  has  charged  a  jury  upon  a  point,  and  afterward  an  instruction 
is  prayed,  which,  in  substance,  is  the  same  as  the  charge  given,  it  is  not 
error  to  decline  giving  it  on  the  ground  that  the  court  has  already  charged 
on  that  point.     lb,  66. 

4.  It  is  not  error  to  excuse  a  struck  juror  from  serving  for  good  cause  shown, 
and  that  he  is  postmaster  is  good  cause.     lb.  66. 

5.  Where  the  court  of  common  pleas  erred  in  ruling  as  to  a  material  fact  in 
the  defense,  and  the  bill  of  exceptions  does  not  profess  to  show  all  the  evi- 
dence, so  as  to  enable  this  court  to  ascertain  that  the  defendants  were  not 
prejudiced  by  such  erroneous  ruling,  a  judgment  against  the  defendants  will 
be  reversed.    BcUdwin  v.  Bank  of  Masillon,  141. 
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6.  A  judgment  can  not  be  reversed  on  error  becanse  the  form  of  action  was 
misconceiyed,  "  in  case  the  facts  are  substantially  alleged  which  the  party 
was  bound  to  prove  on  the  trial,  in  order  to  entitle  him  to  a  recoyerj. ' 
Taylor  y.  Browder,  226. 

7.  Where  the  court  of  common  pleas  declined  to  charge  the  jury  as  requested 
by  the  defendants,  in  regard  to  a  matter  in  which  the  compliance  of  the  court 
with  the  request  could  not  haye  aided  the  defense,  such  refusal  of  the  court 
constitutes  no  ground  of  error  for  the  reversal  of  the  judgment.  Chase  v. 
Washburn,  244. 

8.  An  exception  to  the  judgment  of  a  court  below  ruling  out  evidence,  can 
not  be  considered,  unless  such  evidence  is  spread  upon  the  record.  Palmer 
v.  Yarrington,  263. 

9.  The  reasons  assigned  by  a  court  for  its  judgment  are  immaterial  if  the 
record  show  that  such  judgment  was,  in  fact,  correct.    Ih,  26.3. 

10.  A  writ  of  error  in  a  criminal  case  requires  an  allowance,  and  the  better 
opinion  seems  to  be  that  the  jurisdiction  is  dependent  upon  its  being, 
allowed,  and  that,  therefore,  the  allowance  can  not  be  waived.  Farris  v. 
The  State,  188. 

11.  But  if  it  could  be  waived,  it  is  not  waived  where  the  record  shows  no 
express  waiver,  and  no  plea  or  joinder  is  filed  by  the  state.     lb.  188. 

12.  In  such  case  the  court  of  errors  should  c^uash  the  writ;  and  if,  instead 
of  so  doing,  it  affirm  the  judgment  of  the  inferior  court,  the  judgment  of 
affirmance  will  be  reversed,  because  the  writ  was  not  allowed.  The  parties 
will  then  stand  as  if  no  writ  had  ever  issued.     lb.  188. 

13.  It  is  irregular  to  return  the  original  files  in  a  criminal  case,  instead  of  a 
transcript  with  a  writ  of  error.  The  statute  authorizing  the  original  papers 
to  be  sent  up  relates  to  civil  causes  only.    lb.  188. 

14.  Whether  a  writ  of  error  in  a  civil  cause  issues  as  of  course.  Query.  lb. 
188. 

16.  An  indictment  which  charges  a  bank  bill  to  have  been  false,  forged,  altered, 
and  counterfeit,  is  repugnant.     Kirby  v.  The  State,  186. 

16.  Where  a  question  of  damages  arises  it  is  not  error  in  the  court,  by  the  con- 
sent of  both  parties,  to  permit  the  ajmount  to  be  fixed  by  arbitrators,  and  to 
decree  the  amount  thus  found.     Conner  v.  Drake,  166. 

17.  A  judgment  will  not  be  reversed  on  error  for  the  action  of  the  court 
below  in  regard  to  a  matter  resting  within  its  discretion.  Legg  v.  Drake, 
286. 

18.  The  act  of  April  30, 1862,  makes  applicable  to  the  courts  under  the  present 
constitution  the  remedies  provided  by  the  act  of  March  12,  1846,  "  to  regu- 
late the  practice  of  the  judicial  courts."     Shcpler  v.  Dewey,  331. 

19.  The  issuing  of  a  writ  of  error  under  the  sixth  section  of  the  act  of  March 
12,  1846,  is  not  inconsistent  with  the  legislation  under  the  present  constitu- 
tion, and  may  be  done,  as  of  course,    lb.  331. 

20.  A  judgment  of  a  court  of  competent  jurisdiction,  rendered  by  consent  of 
parties,  will  not  be  reversed  on  error.     Wells  v.  Martin,  386. 

21.  Where  no  assignment  of  errors  is  filed,  the  judgment  may  be  affirmed  for 
that  reason.     lb.  386. 

22.  A  plaintiff  will  not  be  permitted  to  allege  errors,  vioa  voce^  at  the  hearing, 
which  he  has  not  assigned.     lb.  386. 

23.  Papers  not  set  out  in,  or  attached  to  the  bill  of  exceptions,  or  in  some  way 
so  connected  therewith  as  to  make  them  a  part  thereof,  can  not  be  taken  as 
parts  of  the  bill.     lb.  386. 

24.  An  erroneous  admission  of  testimony  on  a  trial  by  jury  is  of  no  moment, 
if  the  jury  be  afterwards,  by  consent  of  the  parties,  discharged  without  ren 
dering  a  verdict.    lb.  386. 

ESTATES  OF  DECEDENTS— 
1.  A  creditor  can  not,  at  his  opUon,  transfer  the  settlement  of  the  estate  of 


Digitized  by  V:iOOQIC 


436 


INDEX. 
Estfttei  of  DecedeDto— -Eridenee. 


:BSTATES  op  decedents— Continued. 

his  deceased  debtor  from  the  prolmte  conrt  to  a  court  in  chanceiy.    Jfb- 
Donald  t.  Aten,  293. 

2.  The  representatives  of  an  estate  may  be  so  situated  with  reference  to 
interests  sought  to  be  converted  into  assets,  that  a  creditor  may  invoke 
the  aid  of  a  court  of  equity  to  control  such  interests,  and  place  them  into 
the  hands  of  such  representatives  to  be  administered ;  but  equity  will  go 
no  further,  and  leave  the  settlement  of  the  estate  to  the  probate  court  26. 
293. 

3.  Upon  the  decease  of  a  debtor,  his  estate,  real  and  personal,  by  law, 
stands  for  the  payment  of  his  general  creditors  alike,  and  one  creditor 
can  not,  by  superior  diligence,  acquire  a  superior  right  to  such  estate.  lb. 
293. 

4.  Shares  in  railroad  companies  are  personal  property,  whether  the  compa- 
nies are  or  are  not  subject  to  the  provisions  of  the  "  act  regulating  railroad 
companies,"  passed  February  11,  1848.     Johns  v.  Johns,  350. 

ESTOPPEL— 

1.  A  judf^ment  upon  an  usurious  contract  can  not  be  collaterally  impeached, 
and  when  made  the  consideration  for  another  contract,  such  consideration 
is  not  void.  So  long  as  the  judgment  stands  it  estops  the  parties  to  deny 
the  legality  of  the  consideration.     Bushy  v.  Finn,  409. 

2.  If  trustees  of  property  dedicated  to  public  use  do  not  take  a  fee,  yet  if  the 
trust  is  created  by  deed,  containing  a  covenant  of  general  warranty  binding 
the  grantor  and  his  heirs  forever,  such  deed  may  operate  by  way  of  estop- 
pel to  confirm  to  the  beneficiaries  of  the  trust  the  perpetual  and  beneficial 
estate  in  the  land.      Williams  v.  Presbyterian  Society,  478. 

3.  When  a  usurious  contract  has  been  merged  in  a  judgment,  and  a  creditor's 
bill  brought  to  obtain  satisfaction,  the  parties  to  it  are  estopped  while  it 
remains  in  force,  from  averring  or  pi:oving  such  illegality  to  have  existed 
in  the  obligation  upon  which  it  was  founded,  for  the  purpose  of  impeach- 
ing the  judgment.     Bank  of  Woosier  v.  Stevens,  233. 

EVIDENCE— 

1.  Where  an  act  of  a  party  is  admissible  in  evidence,  his  declarations,  at  the 
time,  explanatory  of  that  act,  are  also  admissible  as  a  part  of  the  res 
gestce.     Wetmore  v.  Mell,  26. 

2.  Where  A's  promise  to  marry  B  is  shown,  evidence  that  B  had  received 
A's  attentions  for  four  years,  and  prepared  for  marriage  by  procuring  bed- 
ding, etc.,  and  of  B's  statements  to  her  sister  at  the  time,  explanatory  of 
such  acts  of  preparation,  is  competent  to  show  her  acceptance  of  such 
promise.     Tb.  26. 

3.  Declarations  of  the  party,  made  after  suit  brought,  or  after  a  rupture  be- 
tween the  parties,  would  be  clearly  inadmissible.    Jb,  26. 

4.  In  a  trial  for  murder  in  the  second  degree,  the  state  may  prove  previous 
threats  made  by  the  defendant  against  the  person  he  afterward  killed,  in 
order  to  show  that  the  killinfj;  was  malicious.     Stewart  v.  The  State,  66. 

5.  The  heir  is  a  competent  witness  for  the  administrator,  under  the  act  to 
improve  the  law  of  evidence,  in  a  suit  brought  by  the  latter  to  recover  a 
debt  due  the  estate.     Butt  v.  Butt's  Adm'r,  221. 

6.  Under  the  plea  of  non-assumpsit,  without  affidavit,  a  defendant  may  give 
evidence  to  disprove  the  execution  of  the  note  on  which  suit  is  brought. 
Palmer  v.  Yarrington,  253. 

7.  The  contract  of  a  surety  upon  an  injunction  bond  is  within  the  statute  of 
frauds,  and  to  be  strictly  construed,  and  no  parol  evidence  is  admissible  to 
add  to,  vary,  or  contradict  it  in  any  of  its  terms.  Williamson's  AdmW  v. 
Hall,  190. 

^.  In  the  argument  of  a  cause  before  the  court  or  iury,  counsel  has  a  right, 
by  V)ay  oj  argument  or  illustration,  either  to  read  from  a  book  a  pertinent 
quotation  or  extract  from  a   book  of  science  or  art,  or  other  publication 
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EVIDENCE—  Continued, 

adopting  it  and  making  it  a  part  of  his  own  address  to  the  jury,  but  not 
using  it  as  evidence  in  the  case.     Legg  v.  Drdke^  286. 

9.  The  affidavit  of  a  party  to  a  suit  may  be  received  to  prove  the  loss  of  a 
.  writing,  in  order  to  let  in  secondary  evidence  of  its  contents.     WeUs  y. 

Martin,  386. 

10.  The  fact  of  loss  is  to  be  established  to  the  satisfaction  of  the  court,  not 
conclusively,  for  that  is  not  required,  but  reasonably.  To  do  this  may,  in 
some  cases,  where  there  is  more  than  one  party  on  the  side  offering  the 
testimony,  require  the  affidavits  of  all  of  them.  In  other  cases,  an  affidavit 
of  one  of  them  may  be  sufficient.  No  general  rule  can  be  laid  down  upon 
the  subject.  The  ruling  must  depend  upon  the  circumstances  of  each  case. 
16.  386. 

11.  Oral  evidence  inadmissible  to  supply  any  material  part  of  the  obligation 
or  condition  of  a  recognizance.     Ohio  v.  Orippen^  399. 

12«  Or  to  correct  a  mistake  in  an  injunction  bond.  Williamson* a  Admit  ▼. 
Hall,  190. 

EXAMINATION— 

1.  Where  a  party  to  an  action  is  called  upon  and  introduced  as  a  witness  on 
the  trial  by  the  adverse  party,  under  the  act  of  March,  1850,  to  improve 
the  law  of  evidence,  the  objection  to  his  competency  is  waived,  and  he 
becomes  competent  as  a  witness  on  the  trial  for  all  purposes.  Legg  v. 
Drake,  286. 

2.  When  a  witness  is  produced  and  examined  by  a  partv  in  an  action,  even 
though  he  be  interested,  to  testify  against  the  partT  calling  him,  the  other 
party  is  not  limited,  in  his  cross-examination,  to  the  subject-matter  of  the 
sxamination-in-chicf,  but  may  cross-examine  him  as  to  all  matters  pertinent 
to  the  issue  on  trial,  limited,  however,  by  the  rule,  that  a  party  can  not,  bo- 
fore  the  time  of  opening  his  own  case,  introduce  his  distinct  grounds  of 
defense  or  avoidance,  by  the  cross-examination  of  his  adversary's  witnesses. 
Ih.  286. 

3.  When  the  cross-examination  is  extended  to  topics  disconnected  with  the 
particular  facts  disclosed  in  the  direct  examination,  leading. questions  to 
the  witness  maybe  proper  or  improper  according  to  circumstances,  and  the 
control  of  this  must  rest  within  the  discretion  of  the  court,    l^.  286. 

EXCEPTIONS.    See  Bill  op  Exceptions. 
FIXTURES— 

1.  A  fixture  is  an  article  which  was  a  chattel,  but  which,  by  being  affixed  to 
the  realty,  became  accessory  to  it  and  parcel  of  it.     Teaffy.  Hewitt,  611. 

2.  The  true  criterion  of  a  fixture  is  the  united  application  of  the  following 
requisites,  to-wit:  1st.  Actual  annexation  to  the  realty,  or  something  ap- 
purtenant thereto.  2d.  Application  to  the  use  or  purpose  to  which  that 
part  of  the  realty  with  which  it  is  connected  is  appropriated.  3d.  The  in- 
tention of  the  partv  making  the  annexation  to  make  a  permanent  accession 
to  the  freehold,     lb.  611. 

3.  The  criterion  of  a  fixture  applicable  to  machinery  in  a  mill  or  manufac- 
tory is  not  different  from  that  which  applies  to  articles  affixed  to  the  free- 
hold in  any  other  situation.     Ih,  611. 

4.  A  mill  or  manufactory,  including  all  its  essential  parts,  may  unite  in  the 
same  business,  and  for  producing  a  common  result,  portions  of  real  estate 
with  articles  of  personal  property,  retaining  all  the  essential  qualities  of 
chattels.     lb,  611. 

h.  The  machinery  in  a  woolen  factory,  consisting  of  carding-machines,  spin- 
ning-machines, power-looms,  etc.,  connected  with  the  motive  power  of  the 
steam  engine  by  bands  and  straps,  but  in  no  wise  attached  to  the  building 
in  which  used,  except  by  cleats  or  other  means  to  confine  them  to  their 
proper  places  for  use,  and  subuect  to  removal  whenever  convenience  or 
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business  may  require,  without  injury  are  not  fixtores,  but  chattel  property. 
76.611. 
6.  The  legal  qualities  of  articles  attached  to  the  realty  majr  be  determined 
or  ascertained  from  the  a^creement  and  understanding  of  parties;  and  a 
sale  and  conveyance  of  a  mill  or  manufacturing  establishmentf  as  such,  by 
any  general  name  or  terms  of  description  commonly  understood  to  embrace 
all  its  essential  parts,  passes  the  machinery  belonging  to  such  mill  or  estab- 
lishment, whether  affixed  to  the  freehold  or  not ;  but  otherwise,  if  the  lan- 
guage is  merely  descriptive  of  the  realty  with  its  appurtenances.    lb.  511. 

FORFEITURE— 

Property  dedicated  to  public  uses,  without  any  provision  for  a  forfeiture,  doea 
not  revert  to  the  dedicators  upon  a  misuser  of  it ;  it  is  only  when  the  uses 
become  impossible  of  execution  that  it  can  revert.  Williams  y.  Preshy- 
ierian  Society,  278.  i 

See  Charter,  1.  ! 

FORGERY.    See  Indictment,  6. 

FRANCHISE— 

1.  The  franchise  of  a  private  corporation  is  a  trust  of  civil  authority,  which, 
under  our  system  of  government,  must  remain  at  all  times  subservient  to 
the  public  welfare,  the  chief  end  and  object  of  the  delegation  of  all  civil  ^ 
power  by  the  people,  and  is  therefore  not  the  legitimate  subject-matter  of 
contract  or  sale.     Bank  of  Toledo  v.  Bond,  622. 

2.  The  franchise  of  a  corporation  can  not  be  impeached  or  inquired  into  col- 
laterally, but  an  inquiry  into  the  unauthorized  and  fraudulent  actsof  those- 
claiming  under  such  charter  involves  no  such  consideration,  and  is  allowed. 
Bartholomew  v.  BentUy^  37. 

See  Charter,  1. 
FRAUD— 

1.  No  action  will  lie  by  obligee  against  obligor  on  a  bond,  the  consideratioi^ 
of  which  is  a  sale  made  by  the  former  to  the  latter  to  defraud  creditors ; 
both  of  them  having  been  guilty  of  the  fraudulent  intent.  Ooudy  v.  Geb- 
hart,  263. 

2.  In  such  a  cause,  the  proof  of  the  fraud  may  come  from  the  defendant. 
The  rule  is,  that  no  one  is  allowed  to  set  up  his  own  iniquity  to  defeat  ait> 
innocent  person ;  but  where  the  parties  are  particeps  criminis,  the  fraud 
may  be  proved  by  the  defendant.     lb.  263. 

3.  A  gift  by  a  man  to  a  member  of  his  family  will  not  be  avoided  on  account 
of  his  subsequent  insolvency.  A  present  intention  to  defraud  future  cred- 
itors must  be  shown  to  have  existed  in  the  mind  of  donor.  Q-eed  v.  Laji' 
caster  Bank,  1. 

4.  There  are  cases  of  fraud  that  render  the  defense  of  lapse  of  time  unavail- 
able ;   as  where  a  person  has  been  misled  by  the  misrepresentations  or 
practice  of  his  adversary,  or  kept  in  ignorance  of  his  rights  by  one  who 
ought  to  have  disclosed  them.    Williams  v.  Preahyierian  Society,  778. 

See  Contracts,  1 ;  Equity,  title  Fraud. 
FRAUDS,  STATUTE  OF— 

The  contract  of  a  surety  upon  an  injunction  bond  is  within  the  statute  of 
frauds,  and  to  be  strictly  construed,  and  no  parol  evidence  is  admissible  to 
add  to,  vary,  or  contradict  it  in  any  of  its  terms.  WiUiamsorCa  AdmW  v. 
Hall,  190. 

OAMING- 

1.  The  third  and  fourth  sections  of  the  statute  for  the  prevention  of  gaming 
apply  as  well  to  betting  on  elections  as  to  any  other  bet  Veach  v.  ISlliott, 
1H9. 

2.  The  act  to  punish  betting  on  elections,  and  the  act  more  effectoally  to 
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prevent  gambling;,  bave  operated  to  supersede  a  portion  of  tbe  seyenth  and 
eigbth  sections  of  tbe  gaming  act,  bat  have  not  repealed  other  sections  of 
that  statute.    lb.  139. 

GENERAL  ASSEMBLY.    See  Lvoislatxtbe. 
GENERAL  ISSUE.    See  Pleading,  7. 
GUARDIAN  AD  LITEM— 

1.  The  appointment  of  a  guardian  ad  litem  for  minor  defendants,  who  have 
not  been  served  with  process,  does  not  affect  an  appearance  for  them,  ncr 
give  the  court  jurisdiction  over  them;  but  the  appointment  of  a  guardian 
ad  litem  is  for  the  purpose  of  defense,  after  appearance  has  been  effected 
by  service  of  process  on  the  infants.     Moore  v.  Stark,  369. 

2.  Where  a  lunatic  defendant  is  a  non-resident  of  the  state,  and  has  been 
brought  into  court  by  publication,  it  is  competent  for  the  court  to  appoint 
a  guardian  ad  litem  to  defend  the  suit,  although  such  guardian  ad  litem 
may  not  have  been  appointed  the  general  guardian  or  committee  of  the 
lunatic.     Sittrges  v.  Longworth,  644. 

3.  It  is  error  for  the  court  to  decree  against  a  lunatic  without  an  answer  from 
his  guardian  ad  litem.     lb.  544. 

HOMICIDE.    See  Crimes. 

HUSBAND  AND  WIFE— 

A  wife,  who  by  gross  abuse  of  her  husband  has  been  driven  beyond  the 

pale  of  his  protection,  and  a  separation  de  facto  exists,  she  living  and 

maintaining  herself  as  a  single  woman,  and  having  had  specific  property 

decreed  to  her  as  alimony,  may  maintain  an  action  at  law  in  regard  to  such 

Property  without  the  joinder  of  her  husband,  although  no  divorce  has  been 
ecreed.     Benadum  v.  Pratt,  403. 
HUCKSTER— 

1.  An  ordinance  of  the  city  of  Cincinnati,  defining  a  huckster  to  be  '^any 
person,  not  a  farmer  or  butcher,  who  should  sell,  or  offer  for  sale,  any  com- 
modity not  of  his  own  produce  or  manufacture,"  and  subjecting  such  per- 
son to  a  penalty,  unless  he  had  previously  obtained  license  and  paid  therefor 
a  sum  fixed  by  the  council,  is  in  conflict  with  the  amendment  to  the  charter 
of  the  city,  and  void.     Mays  v.  Cincinnati,  268. 

2.  It  was  not  in  the  power  of  the  council,  by  ordinance,  to  include  persons 
as  hucksters  who  did  not  fall  within  the  ordinary  meaning  of  that  term: 
lb.  268. 

3.  The  power  of  taxation  upon  employment,  not  being  conferred  by  the  city 
charter,  can  not  be  exercised  as  a  means  for  the  prevention  of  huckstering. 
76.268.  I 

IMPEACHMENT,  COLLATERAL.   See  Judgmbht,  2,4;  FiuiromsE,  2;  Von> 

AND  Voidable,  1. 
IMPLICATION.    See  Wills.  7. 
INDICTMENT— 

1.  It  is  not  correct  practice  to  plead  specially  to  an  indictment  a  matter 
which  is  competent  and  proper  by  way  of  defense,  under  the  plea  of  not 
guilty ;  but  if  the  state  demur  generally,  or  take  issue  on  any  such  special 
plea,  the  irregularity  is  thereby  waived.     Him  v.  The  State,  16. 

2.  If  a  special  plea  to  an  indictment  be  determined  to  be  insufficient,  the 
judgment  of  the  court  should  be  respondeat  ouster ;  as,  in  this  state,  the 
court  could  not  proceed  to  final  judgment  in  a  criminal  case  without  either 
a  plea  of  guilty  or  finding  by  a  jury.    lb.  16. 

3.  A  negative  averment  to  the  matter  of  an  exception  or  proviso  in  a  statute 
is  not  requisite  in  an  indictment,  unless  the  matter  of  sreh  exception  or 
proviso  enter  into  and  become  a  part  of  the  description  of  the  offense,  or 
a  qualification  of  the  language  defining  or  creating  it;  but  as  the  exeeptioii 
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of  the  sale  of  liquor  for  medicinal  and  pharmaceotical  parposes  in  the  pro* 
yiso  in  the  first  section  of  the  law  of  1861,  to  restrain  the  sale  of  liquor, 
points  directly  to  the  character  of  the  offense,  and  becomes  a  material 
qualification  in  the  statatory  description  of  it,  an  indiotmekit  under  this 
section  is  defective  without  the  nefi;ative  averment  lb.  15. 
4.  An  indictment  under  the  ninth  section  of  the  act  for  the  prevention  of 
gambling  is  defective,  unless  it  set  forth  the  names  of  the  person  or  per- 
sons permitted  by  the  accused  to  play,  or  an  averment  that  their  names 
are  unknown.  Buck  v.  The  State,  61. 
6.  Although,  on  an  indictment  containing  several  counts,  some  of  which  are 
defective,  and  one  of  which  is  good,  a  general  verdict  of  guilty  will  be  held 
to  apply  to  the  good  count,  and  support  the  indictment,  yet  such  general 
verdict  will  not  authorise  separate  penalties  upon  separate  counts.    lb.  61. 

6.  An  indictment  which  charges  a  bank  bill  to  have  been  false,  forged,  altered 
and  counterfeit,  is  repugnant    Kirby  v.  T?ie  State,  183. 

7.  The  terms  "  personal  property,''  used  in  section  15  of  the  crimes  act,  are 
sufficiently  comprehensive  to  include  bank  notes  and  other  choses  ia 
action.     Turner  y.  Tfie  State,  422. 

S*  Where  the  indictment  avers  an  actual  stealing  of  bank  notes,  the  intent  to 
steal  named  in  the  statute  is  necessarily  included,  as  well  as  the  knowledge 
that  they  were  such.     lb.  422. 

9.  In  such  case,  if  the  indictment  contains  a  particular  description  of  the 
bank  notes  taken,  but  erroneously  avers  them  to  be  "  money,  goods,  and 
chattels,"  these  words  may  be  rejected  as  surplusage,  and  the  count  will  be 
good.     lb.  422. 

10.  Where  an  offense  forms  but  one  transaction,  and  the  indictment  containing 
several  counts  on  which  the  jury  have  returned  a  verdict  of  guilty,  it  is 
error  in  the  court  to  sentence  on  each  count  separately.  Woo4jf<n'd  v.  7%e 
State,  428. 

INDORSER.    See  Bills  of  Exchangb. 

INFANTS— 

1.  In  chancery  proceedings,  where  it  appears  affimifitwely  that  minor  defend- 
ants have  not  been  served  with  process,  or  otherwise  legally  notified,  a  de- 
cree, purporting  to  determine  the  rights  of  such  minors,  is  void.  Moore  ▼. 
Starks,  369. 

2.  The  appointment  of  a  guardian  ad  litem  for  minor  defendants,  who  have 
not  been  served  with  process,  does  not  affect  an  appearance  for  them,  nor 
give  the  court  jurisdiction  over  them ;  but  the  appointment  of  a  guardian 
ad  litem  is  for  the  purpose  of  defense  after  appearance  has  been  effected  by- 
service  of  process  on  the  infants,  or  by  publication.    lb.  369. 

3.  Where  time  begins  to  run  against  the  ancestor  it  continues  to  run  against 
the  heir,  although  the  latter  is  an  infant  This  is  the  universal  rule  in 
respect  to  the  statute  of  limitations  and  the  general  rule  in  equity,  when 
lapse  of  time  is  relied  on  as  a  bar.     Williams  v.  Fresbyterian  Society,  478. 

INFORMATION.    See  Quo  Warranto. 

INJUNCTION—  .   . 

1.  A  court  of  chancery  will  not  interfere  to  prevent  a  mere  trespass,  but 
where  the  injury  threatened  would  be  irreparable,  or  where,  from  some 
peculiar  circamstances  connected  with  the  parties  or  the  transaction,  com- 
plete redress  can  not  be  had  at  law,  a  court  of  chancery  is  warranted  in 
assuming  jarisdiction.     Mechanics'  and  Traders^  Bank  v.  Deholi,  591. 

2.  A  distraint  by  a  treasurer  against  the  money  and  property  of  an  incorpor- 
ated bank,  for  taxes  assessed  against  it  under  the  act  of  March  21, 1851, 
can  not  be  enjoined  in  chancery.     lb.  691. 

3.  Where  an  injunction  to  stay  the  sale  of  any  particular  property  by  virtue 
of  certain  levies  has  been  dissolved  as  to -a  part  of  the  property  only,  and 
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continued  as  to  the  balance,  and  the  property  released  not  diminished  in 
valae  in  consequence  of  the  iojanction  has  been  sold,  and  the  proceeds  of 
the  sale  applied  on  the  judgments  under  which  the  levies  had  been  made, 
no  decree  against  the  complainant  should  be  rendered,  on  account  of  the 
dissolution  of  the  injunction,  for  the  amount  of  the  judgment,  penalty,  etc. 
Ttajf  V.  Hewitt,  511. 

INJUNCTION  BOND— 

1.  A  mis-recital  in  the  condition  of  such  bond,  as  to  the  amount  of  the  judg- 
ment enjoined  by  an  injunction  bill,  may  be  corrected  by  the  bill,  where 
the  injunction  bond  contains  a  plain  reference  to  it,  upon  the  principle 
that  that  is  certain  which  can  be  made  certain.  Williamson^s  Adm'r  v. 
Hall,  190. 

2.  Such  reference  for  the  purpoise  of  construction  makes  the  record  referred 
to  a  part  of  the  bond  itself,  and  where  the  description  and  the  proceeding 
described  are  both  before  the  court,  the  latter  wiU  control  the  former,  lb. 
190, 

INTENT.    See  Crimes. 
INTENTION.    See  Repeal. 
INTEREST- 
OP  WITNESS. 

1.  Heir  competent  for  the  administrator.     Butt  y.  Butt^  222. 

2.  Stockholder  competent  for  the  bank.     Lawson  v.  Salem  Bank^  206. 

3.  His  interest  goes  to  the  credibility,  not  the  competency  of  the  witness. 
lb.  206. 

OP  PARTIES. 

1.  Where  the  interests  of  two  defendants  are  joint  and  inseparable,  and  the 
rights  of  one  are  saved  by  his  disability,  the  saving  inures  for  both.  Sturges 
V.  Longworth,  544. 

2.  The  interest  of  a  tenant  in  common  is  not  such  a  joint  and  inseparable 
interest  where  his  rights  can  be  vindicated  by  his  separate  action.  Will- 
iams V.  Presbyterian  Society,  478. 

3.  Where  the  court  of  common  pleas  proceeds  to  render  a  decree  as  to  one  of 
several  defendants  whose  interests  are  inseparably  connected,  leaving  tho 
case  as  to  such  other  defendants  undisposed  of,  such  decree  is,  so  far  as  the 
right  of  appeal  is  concerned,  a  nullity,  and  can  be  set  asi^e,  by  the  court 
rendering  the  decree  at  a  subsequent  term,  for  irregularity.  Dougherty  v. 
Walters,  201. 

POR  nSE  OP  MONET. 

1.  Note  or  obligation  made  in  Connecticut  on  which  more  than  six  per 
centum  is  reserved  void  by  the  law  of  that  state.  Palmer  v.  Tarringiont 
253. 

2.  Also  void  if  more  than  six  per  centum  is  reserved  or  taken  by  a  bank  in 
Ohio.     Preble  County  Bank  v.  Russell,  313. 

3.  But  an  error  in  calculation  of  interest  or  accidental  omission  of  credit  in 
the  absence  of  anv  intent  to  take  unlawful  interest,  does  not  render  the 
security  taken  void.     Busby  v.  Finn,  409. 

4.  And  a  contract  untainted  with  usury  when  made,  wiU  not  become  void  by 
a  subsequent  receipt  of  usurious  interest  upon  it.     lb.  409. 

JUDGMENT— 

1.  Where  a  contract  infected  with  usury  has  been  merged  in  a  judgment,  and 
a  creditor's  bill  brought  to  obtain  satisfaction,  the  parties  to  it  are  estopped, 
while  it  remains  in  force,  from  averring  or  proving  such  illegality  to  have 
existed  in  the  obligation  upon  which  it  was  founded,  for  the  purpose  of  im- 
peaching the  judgment.     Stevens  v.  Bank  of  Wooster,  233. 

2.  The  remedy  in  such  case  can  be  had  in  a  direct  proceeding  brought 
to  set  aside  or  impeach  the  judgment;  by  motion  in  the  same  court  to 
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set  it  aside  and  let  the  partj  in  to  defend ;  or,  under  the  circumstances  of 
this  case  bj  original  or  cross  bill  in  chancery,  filed  for  that  purpose.  lb, 
233. 

3.  A  judgment  of  a  court  of  competent  jurisdiction,  rendered  by  consent  of 
parties,  will  not  be  reversed  on  error.     WelU  y.  Martin,  386. 

4.  A  judgment  upon  an  usurious  contract  can  not  be  collaterally  impeached, 
and  when  made  the  consideration  for  another  contract,  such  consideration 
is  not  void.  So  long  as  the  judgment  stands  it  estops  the  parties  to  deny 
the  legality  of  the  consideration.     Busby  v.  Finn,  209. 

6.  Where  the  court  have  passed  separate  sentences  on  the  defendant  on  twO' 
counts  of  an  indictment,  on  one  of  which  counts  he  has  been  found  guilty, 
and  on  the  other  of  which  he  has  been  acquitted,  and  have  made  the  sen- 
tence  upon  the  count  on  which  he  was  convicted  to  commence  at  the  expi- 
ration of  his  term  on  the  count  on  which  he  was  not  convicted,  the  whole 
judgment  must  be  reversed-     Woodford  v.  The  State,  428. 

6,  Where  a  judgment  is  reversed,  for  error,  and  remanded  for  further  proceed- 
ings, the  cause  may  be  taken  up  by  the  court  below  at  the  point  where  the 
firsi  error  was  committed,  and  be  proceeded  with,  as  in  other  cases,  to  final 
judgment.     Commissioners  v.  Carey,  463. 

JUDICIAL  DECISIONS— 

1.  The  decisions  of  the  highest  judicial  tribunal  in  the  state,  in  questions 
affecting  rights  of  property  which  becomes  valuable  and  changes  hands 
upon  the  faith  of  such  decisions,  will  not  be  disturbed  without  the  most 
urgent  necessity  to  prevent  iigustice  or  vindicate  obvious  principles  of  law. 
Kearney  v.  Buttles,  362. 

2.  Under  the  judicial  construction  of  the  registry  law  of  1831,  which  has  pre* 
vailed  in  this  state  for  some  years  past,  a  mortgage  which  is  not  duly  exe- 
cuted and  delivered  for  record  has  no  validity,  either  in  law  or  equity, 
against  a  judgment  lien.  And  although  this  is  at  variance  with  the  former 
analogies  of  the  law,  yet  inasmuch  as  it  has  become  a  rule  of  property  in 
settling  priorities  among  creditors,  the  court,  acting  upon  the  maxim  stare 
decisis,  which  is  a  safe  and  established  rule  of  judicial  policy,  will  not  dis- 
turb it.     White  V.  Denman,  110. 

JURISDICTION  IN  EQUITY.    See  Equity;  Jurisdiction. 

1.  The  jurisdiction  of  the  district  court  in  error  in  criminal  cases  dependent 
upon  the  allowance  of  the  writ.     Semble.    Faris  v.  The  State,  188. 

2.  The  legislature  can  not  confer  jurisdiction  on  the  supreme  court  by  pro- 
viding for  an  appeal  from  the  decision  of  an  executive  officer.  L^an^ 
Branch  Bank  Exparte,  432. 

JURY— 

It  is  not  error  to  excuse  a  struck  juror  from  serving,  for  good  cause  shown  \ 
and  that  he  is  a  postmaster  is  a  good  cause.    Stewart  v.  The  State,  66. 

See  Verdict. 
LAPSE  OF  TIME— 

1.  Where  time  begins  to  run  against  the  ancestor,  it  continues  to  run  against 
the  heir,  although  the  latter  is  an  infant.  This  is  the  general  rule  in  equity, 
when  lapse  of  time  is  relied  on  as  a  bar.  Williams  ▼.  Fresbyterian  So^ 
defy,  478. 

2.  Lapse  of  time  appearing  by  the  bill  may  be  taken  advantage  of  npon  de* 
murrer.    lb.  478. 

3.  There  are  cases  of  fraud  that  render  the  defense  of  lapse  of  tin  e  unavail- 
able;  as  where  a  person  has  been  misled  by  the  misrepresentations  or 
practice  of  his  adversary,  or  kept  in  ignorance  of  his  rights  by  one  who 
ought  to  have  disclosed  them ;  but  such  fraud  must  be  specially  averred. 
The  general  averment  of  combination  and  confederacy  is  insufficient^ 
even  upon  demurrer,    lb*  478. 
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LAPSE  OF  TlVm— ConUnued, 
See  Trusts  and  Trustees,  1L 
LEGISLATURE— 

L  The  general  assembly,  like  the  other  departments  of  government,  exercises 
only  delegated  authority ;  and  any  act  passed  by  it  not  falling  fairly  within 
the  scope  of  "legislative  anthority,"  is  clearly  void,  as  though  expressly 
prohibited.  C.  W.  ^  Zaneaville  R,  R.  Oo.  v.  Commianoners  of  Clinton 
County,  17. 

2.  The  power  of  the  general  assembly  to  pass  laws  can  not  be  delegated  by 
them  to  any  other  body  or  to  the  people.    lb.  77. 

3.  An  act  of  the  general  assembly  authorizing  the  trustees  of  a  township, 
through  which  a  railroad  was  to  be  made,  to  subscribe  on  behalf  of  tne 
township,  to  the  capital  stock  of  the  railroad  company,  is  not  in  conflict 
with  the  constitution  of  1802.  Steubenville  &  Indiana  Railroad  Company 
V.  TriLsiees  North  Ibtcnship,  105. 

4.  A  discriminating  assessment  by  the  city  council  of  Cleveland  under 
their  charter,  for  the  improvement  of  streets,  laid  upon  grounds  immedi- 
ately benefited  in  proportion  to  such  benefit,  was  a  lejptimate  exercise  of 
the  taxing  power  under  the  constitution  of  1802;  nor  is  the  same  opposed 
to  section  4,  article  8,  of  that  instrument,  providing  for  the  inviolability  of 
private  contracts.     Scovill  v.  Cleveland,  126. 

6.  The  power  of  taxation,  being  a  sovereign  power,  can  only  be  exercised  by 
the  general  assembly  when,  and  as  conferred  by,  the  constitution ;  and  by 
municipal  corporations  only  when  unequivocally  delegated  to  them  by  the 
legislative  body.     Mays  v.  (Xncimiaiif  268. 

6.  When  the  legislature  has  erected  a  new  county  out  of  territory  formerly 
belonging  to  other  counties,  and  to  compensate  such  counties  tor  the  loss 
of  territorv  occasioned  by  the  erection  of  the  new  county,  has  added  ter- 
ritory to  them  from  adjoining  counties,  it  is  competent  for  the  legislature 
to  provide  that  the  county  receiving  the  accession  of  territory  shall  pay  an 
equitable  proportion  of  the  indebtedness  of  the  county  from  which  such 
territory  has  been  taken;  and  the  provision  of  the  statute  creating  the 
county  of  Auglaize,  which  requires  Allen  county  to  pay  a  portion  of  the 
debts  of  Putnam  county,  is  valid.  Commissioners  of  Putnam  v.  Auditor 
of  Allen,  323. 

7.  The  legislature  will  not  be  considered  as  having  undertaken  to  surrender 
the  taxing  power  of  the  state,  in  the  absence  of  express  words  to  that  effect 
Knoup  V.  Piqua  Bank,  603. 

See  CoHSTiTUTioNAL  Law;  Corporations,  10, 11 ;  Taxes,  1,  2,  3;  Repeal,  4 
6;  Levy;  Injunction. 
LEX  LOCI— 
The  validity  of  a  note  made  in  Connecticut  is  to  be  determined  by  the  laws 
of  that  state ;  if  void  there,  it  is  void  here.     Palm^  v.  Tarrington,  253. 
LICENSE— 

1.  A  license  to  keep  a  tavern,  under  the  authority  of  the  act  granting  licenses 
and  regulating  taverns,  passed  June  1, 1831,  was  a  license,  according  to  the 
true  intent  and  meaning  of  said  act,  to  retail  liquors  as  well  as  to  keep  a 
tavern.     Him  v.  The  State,  15. 

2.  The  act  to  restrain  the  sale  of  spirituous  liquors,  of  March,  1851,  did,  by  its 
operation,  repeal  the  act  of  June,  1831,  so  far  as  it  conferred  the  authority 
to  grant  licenses  in  future  to  retail  liquor,  but  did  not,  by  any  express  lan- 
guage, revoke  or  annul  the  outstanaing  licenses  which  had  been  granted 
under  the  act  of  1831,  and  had  not  expired  at  the  time  the  former  act  took 
effect.     lb.  15. 

3.  The  sum  demanded  for  license  to  pursue  an  employment,  when  used  as  a 
means  of  supplying  the  public  treasury,  is  a  tax  upon  such  employment. 
Mays  V.  Oincinnaiit  268. 


Digitized  by  V:iOOQIC 


e44 


INDEX. 

Lien — Limitations,  Statute  of. 


LICENSE—  OonHnued. 
4.  The  city  conncil  of  Cincinnati  have  no  power  to  levy  such  a  tax.     lb, 

286. 
6.  Money  paid  to  procure  license,  when  issaed  upon  the  petition  of  the  party, 
without  objection  or  protest,  is,  in  the  legal  sense,  a  voluntary  payment, 
and  can  not  be  recovered  back.    lb,  268. 
LIEN— 

1.  By  the  provisions  of  the  "  act  to  incorporate  the  State  Bank  of  Ohio,  and 
other  banking  companies"  (43  Ohio  L.  24),  a  bank  holds  a  lien  on  the  sfaarea 
of  its  stockholder  for  the  amount  of  his  indebtedness  to  it,  which  can  not  be 
defeated  b^  a  transfer  made  without  the  consent  of  a  majority  of  the  direc- 
tors, nor  will  such  consent  authorize  a  transfer  if  the  debt  is  overdue  and 
unpaid.     Oonant  v.  Seneca  Go-  Bank,  298. 

2.  Although  an  assignment  on  the  books  of  the  bank  may  be  necessary  to 
pass  a  legal  title  to  stock,  yet  an  equitable  title  may  be  otherwise  conveyed  ; 
and  the  bank  is  bound  to  respect  such  equity  from  the  time  it  receives 
notice  of  it.  Hence,  debts  contracted  by  the  assignor  to  the  bank,  after 
the  receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon  the 
stock,     lb.  298. 

3.  Notice  of  such  assignment  to  the  cashier  is  notice  to  the  bank.  lb, 
298. 

4.  Although  a  debt  is  void,  yet  if  it  be  paid,  a  creditor  at  large  of  the  payer 
can  not  reach  the  money  or  property  with  which  it  is  paid;  such  creditor 
having  no  lien  upon,  or  specific  interest  in  such  money  or  property  at  the 
time  of  payment.     lb.  298. 

6.  Upon  the  decease  of  a  debtor,  his  estate,  real  and  personal,  by  law,  standa- 
for  the  payment  of  his  general  creditors  alike,  and  one  creditor  can  not  by 
superior  diligence  acquire  a  superior  right  to  such  estate.  It  Donald  v. 
Aten,  293. 

6.  H  mortgaged  land  to  T.,  and  afterwards  sold  it  to  0.,  and  received  pay* 
ment.  H.  informed  T.  of  the  sale,  and  in  order  to  remove  the  incumbrance, 
as  he  was  bound  to  do  by  his  contract  with  0.,  he  proposed  to  give  a  new 
note  for  the  debt,  with  a  mortgage  on  other  real  estate  to  secure  it,  to  which 
T.  consented,  and  the  new  note  and  mortgage  were  accordingly  executed 
and  delivered :  T.  agreeing  not  to  prosecute  the  first  mortgage,  if  the  prop- 
erty covered  by  the  second  was  amply  suflBcient,  but  T.  neglected  for 
sixteen  months  to  deliver  the  second  mortgage  for  record,  by  means 
whereof  the  property  (which  was  amply  sufficient)  was  swept  awav 
under  other  mortgages  and  conveyances  made  by  H.  within  that  period. 
Held,  that  under  these  circumstances,  O's  land  was  discharged  from  the 
lien  of  the  first  mortgage.     Teaffv,  Boss,  469. 

7.  Under  the  act  of  March  16,  1838  (Swan's  Statutes,  208),  a  mortgage  lien 
is  perfected  by  delivering  the  mortgage  for  record  to  the  Recorder  of  the 
proper  county.     Brown  v.  Kirkman,  116. 

8.  Such  lien  is  not  defeated,  as  to  a  subsequent  incumbrancer  with  notice  in 
fact,  by  a  mistake  of  the  Recorder  in  making  the  record.    lb.  116. 

.  See  Mortgage,  1,2,  3. 

LIFE  ESTATE.    See  Tenant  for  Life. 

LIMITATIONS,  STATUTE  OF— 

1.  Where  time  begins  to  run  against  the  ancestor,  It  continues  to  run  against 
the  heir,  although  the  latter  is  an  infant  This  is  the  universal  rule  m  re- 
spect to  the  statute  of  limitations,  and  the  general  rule  in  equity,  when 
lapse  of  time  is  relied  on  as  a  bar.     Williams  v.  Presbyterian  Society^  478. 

2.  A  tenant  in  common  whose  rights  may  be  vindicated  by  his  separate  ac- 
tion, is  not  protected  against  the  statute  of  limitations,  or  lapse  of  time^ 
by  a  disabilitjr  of  his  co-tenant.    lb.  478. 

3.  The  right  of^a  county  or  town  to  properly  dedicated  to  public  use  may 


Digitized  by  V:iOOQIC 


INDEX.  646 


LimitationB,  Statute  of—Mandamus. 


LIMITATIONS,  STATUTE  OF— OonHnued, 

be  barred  bj  tbe  statute  of  limitations,  or  lost  hy  the  lapse  of  time.    lb, 
478. 

4.  So  may  a  rigbt  of  the  dedicators  to  enforce  a  specific  execution  of  the  par- 
poses  of  the  dedication.    lb.  478. 

5.  Where  the  interests  of  two  defendants  are  joint  and  inseparable,  and  the 
rights  of  one  arc  saved  under  the  provision  of  the  statute  of  limitations, 
on  account  of  his  disabilitjf,  such  saving  inures  to  the  benefit  of  the  other 
defendant,  although  laboring  under  no  disability.  Sturges  v.  Longworth, 
544. 

See  Lapse  of  Time. 
LIS  PENDENS— 

Whether  purchaser  of  land  situate  in  one  county  is  chargeable  with  notice 
of  a  judicial  proceeding  with  reference  to  the  land  pending  in  another 
*       county.     Dougherty  v.  Walters^  201. 
LOSS  OF  WRITINGS— 

1.  The  aflidavit  of  a  party  to  a  suit  may  be  received  to  prove  the  loss  of  a 
writing,  in  order  to  let  in  secondary  evidence  of  its  contents.     Wells  v. 

.     Martin,  386.  * 

2.  The  fact  of  Iqss  is  to  be  established  to  the  satisfaction  of  the  court,  not 
conclusively,  for  that  is  not  required,  but  reasonably.  To  do  this  may,  in 
some  cases,  where  there  is  more  than  one  party  on  the  side  offering  the 
testimony,  require  the  affidavits  of  all  of  them.  In  other  cases,  an  affida- 
vit of  one  of  them  may  be  sufficient.  No  general  rule  can  be  laid  down 
upon  the  subject  The  ruling  must  depend  upon  the  circumstances  of 
each  case.    lb.  386. 

LUNATIC— 

1.  The  statute  authorizing  non-resident  defendants  to  be  brought  into  court 
by  publicatioQ  in  a  newspaper,  refers  as  well  to  lunatic  defendants  as  to 
sane  persons.     Sturges  v.  Longworth^  644. 

2.  Where  a  lunatic  defendant  is  a  non-resident  of  the  state,  and  has  been 
brought  into  court  by  publication,  it  is  competent  for  the  court  to  appoint  a 
guardian  ad  litem  to  defend  the  suit,  although  such  guatdian  ad  litem  may 
not  have  been  appointed  the  general  guardian,  or  committee  of  the  lunatic. 
lb.  544. 

3.  It  is  error  for  the  court  to  decree  against  a  lunatic,  without  an  answer  from 
his  guardian  ad  litem.     lb.  544. 

4.  When  a  decree  is  taken,  as  on  i>etition  confessed,  against  a  lunatic  and 
his  guardian  ad  litem^  as  in  default  for  answer,  plea,  or  demurrer,  even  if 
the  court  has  heard  evidence  as  to  the  complainant's  claim,-  it  would  not 
have  cured  the  error :  such  evidence  would  be  heard  out  of  time.    lb.  544. 

MACHINERY— 

The  machinery  in  a  woollen  fiictory,  consis tine  of  carding  machines,  spinning 
machines,  power  looms,  etc.,  connected  with  the  motive  power  of  the  steam 
engine  by  bands  and  straps,  but  in  no  wise  attached  to  the  building  in 
which  used,  except  by  cleats,  or  other  means  to  confine  them  to  their  proper 
places  for  use,  and  subject  to  removal  whenever  convenience  or  business 
may  require  without  iigury,  are  not  fixtures,  but  chattel  property.  Teaff 
V.  Hewitt,  541, 

See  Fixtures. 

MANDAMUS-  .     *     .     .  . 

1.  A  lawful  discretion,  vested  in  an  individual,  officer,  or  corporation,  can 
not  be  destroyed  or  limited  by  the  writ  of  mandamus.  Ex-^arte  David  A. 
-Btecifc,  30. 

2.  It  is  equally  well  settled  that,  before  the  writ  will  be  issued  to  either,  a 
plain  dereliction  of  duty  must  be  established.     lb.  30. 
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MANDAMUS—  Continued. 
8.  A  majority  of  the  electors  of  Clinton  coun<^  haying  decided,  in  virtpe  of 
an  act  of  assembly,  in  favor  of  a  subscription  to  the  stock  of  a  railroad 
company,  and  the  same  having  actually  been  made  before  the  adoption 
of  the  constitution  of  1851,  and  the  commissioners  having  elected,  in  pur> 
suance  of  said  act,  to  deliver  the  bonds  of  the  county  to  the  company  in 
pa^'ment  of  the  subscription,  and  having  become  bound  to  do  so,  and  af- 
terwards refusing  upon  demand  to  deliver  them,  and  showing  no  cause  for 
such  refusal  except  that  the  act  aforesaid  was  of  doubtful  constitutionality» 
a  writ  of  mandamus  is  the  proper  remedy  to  enforce  the  delivery.  C.  W, 
iJ"  Z.  Railroad  Company  v.  Comm.  of  Clinton  County,  77. 
4.  This  writ  lies  in  all  cases  where  the  relator  has  a  clear  l^al  right  to  tho 
performance  of  some  official  or  corporate  act  by  a  public  officer  or  corpora- 
tion,  and  no  other  adequate,  specific  remedy.  lb.  77. 
6.  Where  authority  is  conferred  upon  a  public  officer,  to  be  exercised  at  his 
discretion,  and  where  no  act  has  been  done  by  him  under  such  authority^ 
and  no  private  rights  have  intervened,  the  courts  can  not  compel  him,  by 
mandamus,  to  exercise  such  discretionary  power.  RolUrsmlle  Road  y. 
Comm.  of  Sandusky  County,  149. 
6.  Mandamus  will  not  lie  to  compel  the  auditor  of  a  county  to  draw  an  order 
on  the  treasurer  of  the  county  where  the  auditor  has  not  the  right  to  fix  the 
amount  to  be  drawn  for,  unless  sucb  amount  has  been  ascertained  and 
liquidated.     Commissioners  of  Putnam  v.  Auditor  of  AUen^  322. 

MARRIED  WOMEN.    See  Husband  and  Wife. 

MILL.    See  Fixtures. 

MINING  COMPANY— 

L  A.  paid  money  into  the  treasury  of  a  California  mining  company  to  entitle 
B.  to  membf^rship  therein,  upon  agreement  that  A.  "should  have  a  full  half 
share  of  all  B.  is  entitled  to  by  being  a  member  of  said  company."  ScoU 
V.  Clark,  382. 

2.  A.  may  recover  only  the  one-half  of  the  net  proceeds  of  the  share  assigned 
to  B.  upon  the  dissolution  of  said  company.     lb.  382. 

3.  B.  is  entitled  to  deduction  thereirom  of  a  reasonable  amount  to  cover  ex- 
penses of  his  return  from  California.     lb.  382. 

4.  U  nder  the  constitution  of  the  company,  the  same  might  be  dissolved  at  any 
time  by  vote  of  two-thirds  of  its  members.     lb.  382. 

5.  The  acquisitions  of  B.,  whilst  in  California,  subsequently  to  the  dissolution 
of  the  company,  were  his  individual  property,  and  A.  had  no  interest  therein. 
lb.  382. 

MINOR.    See  Inpant. 
MISTAKE— 

1.  The  court  will  not  consider  the  question  whether  relief  can  be  granted  in 
chancery  on  the  ground  of  mistake  without  the  requisite  allegations  in  the 
bill,  to  bring  the  party  within  the  rule  of  equitable  relief  under  this  head  of 
equity  jurisdiction.     White  "v.  Denman^  110. 

2.  The  lien  of  a  mortgage  delivered  to  the  recorder  for  record,  is  not  defeated^ 
as  to  a  subsequent  incumbrancer  with  notice  in  fact,  l)y  a  mistake  of  the 
recorder  in  making  the  record.     Brown  v.  Kirhnan,  116. 

3.  A  mis-recital  in  the  condition  of  an  injunction  bond,  as  to  the  amount  of 
the  judgment  enjoined  by  an  injunction  bill,  may  be  corrected  by  the  bill, 
where  the  injunction  bond  contains  a. plain  reference  to  it,  upon  the  princi- 
ple that  that  is  certain  which  can  be  made  certain.  Williamson's  AdmW  y. 
Hall,  190. 

4.  Such  reference  for  the  purpose  of  construction,  makes  the  record  referred 
to  a  part  of  the  bond  itself  and  where  the  description  and  the  proceeding 
described  are  both  before  the  court,  the  latter  will  control  the  former.  lb, 
190. 
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MISTAKE—  Continued. 

5.  Where  a  deed  was  evidently  designed  to  convey  a  fee,  a  court  of  equity 
will  not  lend  itself  to  defeat  the  intent.  If  it  would  be  reformed  in  equity, 
no  person  who  would  be  bound  by  it  when  reformed,  can  found  an  equity 
upon  its  defects.     Williams  v.  Presbyterian  Society,  478. 

^MORTGAGE— 

1.  Where  the  owner  of  a  certificate  of  the  entry  of  land  from  the  United 
States  assigns  such  certificate  as  security  for  a  debt,  with  a  condition  of 
defi^sance,  on  the  payment  of  the  debt,  such  assignment  creates  an  equit- 
able mortgage  on  the  land  covered  by  such  certificate.  Stover  v.  Bounds, 
107. 

2.  Where  the  assignee  of  such  certificate  sells  the  same  to  a  person  who  has 
notice  of  the  terms  on  which  it  was  first  assigned,  such  subsequent  assignee 
will  hold  the  same  subject  to  the  right  of  the  original  assignor  to  redeem. 
lb.  107. 

3.  The  ri^ht  of  the  original  assignor  to  redeem  will  not  be  affected  by  a  pro- 
vision in  the  condition  of  defeasance  that  his  right  to  redeem  is  limited 
to  a  fixed  time  after  the  transaction.  Once  a  mortgage,  always  a  mortgage. 
Jb,  107. 

4.  Under  the  judicial  construction  of  the  registry  law  of  1831,  which  has  pre- 
vailed in  this  state  for  some  years  past,  a  mortgage  which  is  not  duly  exe- 
cuted and  delivered  for  record  has  no  validity,  either  in  law  or  equity, 
against  a  judgment  lien.  And  although  this  is  at  variance  with  the  former 
analogies  of  the  law,  yet  inasmuch  as  it  has  become  a  rule  of  property  in 
settling  priorities  among  creditors,  the  court,  acting  upon  the  maxim  stare 
decisis,  which  is  a  safe  and  established  rule  of  judicial  policy,  will  not  dis- 
turb it.     White  V.  Denman,  110. 

6.  Where  a  mortgage  is  defective  in  its  execution  bv  having  the  name  of  but 
one  witness  subscribed  to  the  attestation  clause,  the  official  signature  of  the 
justice  of  the  peace  to  his  certificate  of  acknowledgment  will  not,  under  the 
statute,  answer  a  double  purpose  and  supply  the  deficiency  in  the  attestation. 
lb.  110. 

6.  Under  the  act  of  March  16, 1838  (Swan's  Stat.  268),  a  mortgage  lien  is  per- 
fected by  delivering  the  mortgage  for  record  to  the  recorder  of  the  proper 
county.     Brown  v.  Kirkman,  116. 

7.  Such  lien  is  not  defeated,  as  to  a  subseonent  incumbrancer  with  notice  in 
fact,  by  a  mistake  of  the  recorder  in  making  the  record.    lb.  116. 

8.  A  proceeding  to  foreclose  a  mortgage  on  real  estate,  although  in  the  nature 
of  a  proceeding  in  rem,  Is  still  an  adversary  proceeding,  in  which  the  right 
of  the  mortgagor  is  to  be  passed  upon,  and  oefore  the  court  can  proceed 
it  must  have  jurisdiction  of  the  person  as  well  as  the  land.  Moore  v.  Stark, 
369. 

See  Lien,  6. 
NOBLE  COUNTY— 
The  act  to  erect  the  county  of  Noble,  passed  March  11,  1851,  is  not  incon- 
sistent with  the  present  constitution  of  the  state,  nor  repealed  by  it.   Hvaiis 
v.  Dudley,  437. 
NOTICE— 

1.  The  general  rule  is  that  a  person  is  not  chargeable  with  notice  of  an  ad« 
versary  title,  in  the  absence  of  proof,  but  that  he  is  bound  to  know  the 
defects  apparent  upon  his  own  title  papers,  and  is  required  to  take  notice 
of  the  recitals  in  tbe  chain  of  deeds  or  other  muniments  under  which  he 
claims.     Beardsley  v.  CKamnan,  118. 

2,  Where  a  bill  was  protestea  in  the  city  of  Pittsburgh,  on  the  27th  of  July, 
and  the  departure  of  the  only  mail  of  the  next  day  to  the  place  of  the  resi- 
dence of  the  indorser  was  ten  o'clock,  a.  m.,  the  time  of  the  closing  of  the 
mail  being  ten  minutes  after  nine  o'clock,  and  not  before  convenient  early 
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KOTICE—  Continued, 

bnsiness  hours,  tbe  holder  does  not  use  dae  dtli^nce  if  he  nef^lects  to  send 
the  notice  of  dishonor  by  that  mail.     Lawsan  v.  Salem  Bank,  206. 

3.  The  holder  of  a  bill  is  not  boand  to  give  notice  of  the  dishonor  to  any 
more  than  his  first  immediate  indorser.  And  each  party  to  a  bill  has  the 
same  time  for  giving  notice  to  parties  prior  to  him  that  the  holder  has.  lb. 
206. 

4.  Af^er  an  agent,  to  whom  a  bill  is  sent  for  collection,  has  given  notice  to 
the  principal,  the  same  time  thereafter  is  allowed  to  the  principal  for  giving 
notice  to  the  indorser  as  if  he  had  himself  been  an  indorser  receiving 
notice  fi:om  the  holder.     lb.  206. 

5.  Notice  to  the  cashier  of  a  bank,  of  an  assignment  of  shares  in  its  stock,  U 
notice  to  the  bank.     Conant  v.  Seneca  Co,  Bank,  298. 

6.  Notice  in  fact  of  a  prior  mortgage,  which  is  erroneoasly  recorded.  Brown^ 
V.  Kirhnan,  116. 

See  Mortgage,  2 ;  Bill  of  Exchange,  3. 

OCCUPYING  CLAIMANTS— 

1.  The  words  *'  by  a  deed  duly  authenticated  and  recorded,"  in  the  occupy- 
ing claimant  law,  mean  a  deed  to  tbe  person  under  whom  the  occupant 
claims,  and  not  a  deed  to  the  occupant  himself.  The  contrary  construc- 
tion in  Glick  V.  Gregg  (17  Ohio,  57),  is  overruled.  Beardsley  v.  Chctpman, 
118. 

2.  A  tenant  for  life,  obtaining  his  title  and  possession  with  knowledge  of  the 
quantity  of  his  estate,  is  not  entitled  to  the  benefit  of  said  statute  against 
the  reversioner  or  remainderman,     lb.  118. 

3.  And  the  provision  in  the  act  requiring  a  deed  duly  authenticated  and  re- 
corded to  tbe  occupant's  grantor,  must  mean  a  deed  apparently  conveying 
an  estate  which,  when  transmitted  to  the  occupant,  will  justify  him  in 
making  lasting  and  valuable  improvements,  and  demanding  payment  for 
them  before  yielding  possession.    lb.  118. 

4.  The  statute  is  intended  for  the  relief  of  those  who  act  in  good  faith.  It 
was  not  designed  to  enable  a  man,  by  an  act  of  bad  faith,  to  make  another 
his  debtor.     Jb.  118. 

6.  The  general  rule  is,  that  a  person  is  not  chargeable  with  notice  of  an  ad- 
versary title  in  the  absence  of  proof,  but  that  he  is  bound  to  know  the  de- 
fects apparent  upon  his  own  title  papers,  and  is  required  to  take  notice  of 
the  recitals  in  the  chain  of  deeds  or  other  muniments  under  which  he 
claims.     Jb.llS. 

6.  Without  deciding  how  far  this  doctrine  is  applicable  to  a  person  seeking 
the  benefit  of  the  occupying  claimant  law,  there  is  no  difficulty  in  holding 
that  he  is  not  to  be  presumed  to  know  any  defects  or  recitals  that  do  not 
appear  upon  the  muniments  which  are  necessary  to  establish  his  claim 
under  that  act.  Thus,  in  a  case  like  the  present,  he  will  not  be  presumed 
lo  know  recitals  in  deeds  prior  to  the  deed  to  his  grantor.     lb.  118. 

7.  If  a  recital  in  that  or  his  own  deed  expressly  shows  an  adverse  claim  to 
the  lands,  the  occupant  will  be  held  to  have  notice  of  such  claim.  But  if 
it  only  shows  that  tne  premises  once  belonged  to  a  third  person,  such  re- 
cital will  not  defeat  the  occupant's  claim  to  the  benefit  of  the  act.  lb. 
118. 

8.  This  court  may  review  on  certiorari  a  decision  of  an  inferior  court,  on  a 
motion  to  set  aside  the  verdict  of  a  jury,  under  said  statute,  though  the 
motion  was  based  on  matter  of  fact — the  testimony  being  set  out  in  the  bill 
of  exceptions.     lb.  118. 

9.  When  tbe  jury  find  a  balance  in  favor  of  the  occupant,  he  is  entitled  to  a 
judgment  for  costs,  but  not  for  said  balance.     Jb.  118. 

OFFICE  AND  OFFICERS— 
1.  A  lawful  discretion,  vested  in  an  individual,  officer,  or  corporation,  can 
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OFFICE  AND  OFFICERS— Continued, 

not  be  destroyed  or  limited  by  writ  of  mandamuB,  Ex  parte  David  A, 
Black,  30. 
2.  It  is  equally  well  settled  that  before  the  writ  will  be  issued  to  either,  a  plain 
dereliction  of  duty  must  be  established.  Jb.  30. 
'  3.  The  proceedings  of  members  of  a  city  council  continuing  to  act  as  such 
de  factOf  although,  by  legislation  subsequent  to  their  election,  thrown  out 
of  the  wards  for  which  they  were  elected,  are  valid.  Scoville  v.  Cleveland, 
126. 

4.  Mandamus  will  not  lie  to  compel  the  auditor  of  a  county  to  draw  an  order 
on  the  treasurer  of  the  county,  where  the  auditor  has  not  the  right  to  fix 
the  amount  to  be  drawn  for,  unless  such  amount  has  been  ascertained  and 
liquidated.     Commrs  of  Putnam  v.  Auditor  of  Allen,  322. 

5.  Where  the  auditor  has  not  the  power  to  fix  the  sum  for  which  the  county 
is  to  be  chargeable,  he  can  not,  by  any  adupission  in  a  proceeding  by  man- 
damus, bind  the  county  in  reference  to  the  amoiint  of  liability.    lb.  322. 

6.  Where  the  duties  of  an  office  are  specified  and  limited  in  their  character, 
and  not  continuous  during  the  year,  an  annual  salary  prescribed  by  law 

^  as  the  compensation  will  be  payable  and  apportioned  with  reference  to  the 
'  duties  performed,  and  not  to  the  lapse  of  time.     Lawrence  ex  parte,  431. 
See  CoMMissiONSBs  of  Coukty;  Trustees  of  Townships;  Bepobteb;  Trea9* 

URER. 

PARTIES— 

1.  Ik  Equity.    See  Equity. 
•       2.  At  Law. 

1.  To  action  at  law,  called  as  witnesses,  the  objection  to  their  competency  is 
waived,  and  they  become  competent  as  witnesses  on  the  trial  for  all  pui>- 
poses.     Legg  v.  Drake,  286. 

2.  The  principal  in  a  note,  sued  jointly  with  his  sureties,  who  suffers  a  de- 
fault, and  against  whom  a  separate  judgment  is  entered,  is  a  competent 
witness  for  such  sureties  upon  the  issue  joined  between  them  and  the 
plaintiff".    Preble  Branch  Bank  v.  Russell,  313. 

3.  The  affidavit  of  a  party  to  a  suit  may  be  received  to  prove  the  loss  of  a 
writing,  in  order  to  let  in  secondary  evidence  of  its  contents.  Wells  v. 
Martin,  386. 

4.  The  fact  of  loss  is  to  be  established  to  the  satisfaction  of  the  court,  not 
conclusively,  for  that  is  not  required,  but  reasonably.  To  do  this  may,  in 
some  cases,  where  there  is  more  than  one  party  on  the  side  offering  the 
testimony,  require  the  affidavits  of  all  of  them.  In  other  cases,  an  affidavit 
of  one  of  them  may  be  sufficient.  No  general  rule  can  be  laid  down  upon 
the  subject.  The  ruling  must  depend  upon  the  circumstances  of  each  case. 
i&.  386. 

6.  A  wife  who,  by  gross  abuse  of  her  husband  has  been  driven  beyond  the 
pale  of  his  protection,  and  a  separation  de  facto  exists,  she  living  and 
maintaining  herself  as  a  single  woman,  and  having  had  specific  property 
decreed  to  her  as  alimony,  may  maintain  an  action  at  law  in  regard  to  such 
property  without  the  joinder  of  her  husband,  although  no  divorce  has  been 
decreed.  Benadum  v.  Pratt,  403. 
PAYMENT— 

1.  Money  paid  voluntarily  can  not  be  recovered  back.  Mays  v.  Cincinnati, 
268. 

2.  Money  paid  to  procure  license,  when  issued  upon  the  petition  of  the  party, 
without  objection  or  protest,  is,  in  the  legal  sense,  a  voluntary  payment, 
and  can  not  be  recovered  back.    lb,  268. 

3.  To  make  the  payment  of  an  illegal  demand  involuntary,  it  must  be  made 
to  appear  that  it  was  made  to  release  the  person  or  property  of  the  party 
from  detention,  or  to  prevent  a  seizure  of  either  by  tne  other  pany  having 
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apparent  authority  to  do  bo  withoat  resorting  to  an  action  at  law.    lb* 
268. 
PLEADING— 

1.  Equity  Pleading.    See  Equity. 

2.  Criminal.    See  Indictment. 

3.  At  Law. 

deolabation. 

1.  A  misrecital  in  the  condition  of  an  injunction  bond,  as  to  the  amount  of 
the  judjjrment  eigoined  by  an  injunction  bill,  may  be  corrected  by  the  bill, 
where  the  injunction  bond  contains  a  plain  reference  to  it,  upon  the  prin- 
ciple that  that  is  certain  which  can  be  made  certain.  WiUiamson^s  Adair 
y.Hall,  190. 

2.  Such  reference,  for  the  purpose  of  construction  makes  the  record  referred 
to  a  ])art  of  the  bond  itself,  and  where  the  description  and  the  proceeding 
described  are  both  before  the  court,  the  latter  will  control  the  former.  i&. 
190. 

3.  A  declaration  filed  under  the  act  of  1816,  to  prohibit  the  issuing  and  cir- 
culating of  unauthorized  bank  paper  (Swan,  136),  is  sufficient,  if  it  contains 
the  requisites  prescribed  in  the  thirteenth  section  of  that  act  Keamoi  v. 
Buttles,  362. 

4.  It  is  sufficient,  in  such  declaration,  to  aver  that  the  defendant  was  a  stocks- 
holder  at  the  dates  of  the  notes,  or  subsequently,  without  showiug  him  such 
at  the  commencement  of  the  suits.    lb.  362. 

fleas. 
6.  Where  a  condition  to  perform  a  specified  act,  as  to  convey  land,  is  declared 
on,  a  plea  of  general  performance  of  the  covenants  is  insufficient     A  spe- 
cial performance  must  be  pleaded.     Taylor  v.  Brotoder,  225. 

6.  A  plea  of  tender  of  a  deed  should  cither  set  out  the  deed  in  the  plea,  or 
make  profert  of  it.     lb-  225. 

7.  Under  the  plea  of  non-assumpsit,  without  affidavit,  a  defendant  may  give 
evidence  to  disprove  the  execution  of  the  note  on  which  suit  is  brought. 
Palmer  v.  Yarrington,  263. 

POWERS— 

1.  The  words,  **  I  hereby  give  J.  W.  Abell  the  libertjr  of  making  use  of  my 
name,  if  it  will  be  of  an  v  use  to  him  with  his  friends  in  Connecticut,  to  the 
amount  of  one  thousana  or  fifteen  hundred  dollars,  to  borrow  money.  N. 
W.  Palmer,"  are  not  a  mere  guaranty  for  the  amount  named,  but  confer  a 
power  upon  J.  W.  Abell  to  sign  the  name  of  Palmer  to  a  note  for  the  money 
borrowed.     Palmer  v.  Yarrington,  253. 

2.  Such  power  does  not  authonze  a  loan  by  J.  W.  Abell,  as  agent,  to  or  for 
the  use  of  any  other  person.    lb,  253.  ^ 

PRACTICE— 1.  In  Equity.    See  Equity.    2.  At  Law. 

1.  Where  a  usurious  contract  has  been  merged  in  a  judgment,  and  a  cred- 
itor's bill  brought  to  obtain  satisfaction,  the  parties  to  it  are  estopped,  while 
it  remains  in  force,  from  averring  or  proving  such  illegality  to  have  existed 
in  the  obligation  upon  which  it  vas  founded,  for  the  purpose  of  impeaching 
the  judgment.    Stevens  v.  Bank  of  Woosier,  233. 

2.  The  remedy  in  such  case  can  be  had  in  a  direct  proceeding  brought  to  set 
aside  or  impeach  the  judgment;  by  motion  in  the  same  court  to  set  it  aside 
and  let  the  party  in  to  defend ;  or,  under  the  circumstances  of  this  casej  by 
original  or  cross  bill  in  chancer^r,  filed  for  that  purpose.     lb.  233. 

3.  Under  the  plea  of  non-assumpsit,  without  affidavit,  a  defendant  may  give 
evidence  to  disprove  the  execution  of  the  note  on  which  suit  is  broo^i. 
Palmer  v.  Yarrington,  263. 

4.  No  action  will  lie  by  obligee  against  obligor  on  a  bond,  the  consideratioii 
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of  which  is  a  sale  made  by  the  former  to  the  latter  to  defraud  creditors ; 
both  of  them  having  been  guilty  of  the  fraudulent  intent.  Ooudu  v.  Oeh* 
hart,  262. 
6.  In  such  a  case,  the  proof  of  the  fraud  may  come  from  the  defendant.  The 
rule  is,  that  no  one  is  allowed  to  set  up  his  own  iniquity  to  defeat  an  inno- 
cent person.  But  where  the  parties  are  pariicepes  eriminis,  the  fraud  may 
be  proved  bv  the  defendant    lb.  262. 

6.  It  IS  irregular  to  return  the  original  files  in  a  criminal  case,  instead  of  a 
transcript  with  a  writ  of  error.  The  statute  authorizing  the  oiiginal  pa- 
pers to  be  sent  up,  relates  to  civil  causes  only.    Farris  v.  The  State,  188. 

7.  Whether  a  writ  of  error  in  a  civil  cause  issues  as  of  course.  Query,  lb. 
188. 

8.  The  law  making  it  the  duty  of  the  court  of  common  pleas,  at  the  time  of 
the  rendition  of  the  judgment  or  decree  in  certain  cases,  to  ascertain  and 
fix  the  penalty  of  the  appeal  bond,  to  be  given  in  the  event  of  an  appeal, 
requires  this  act  to  be  performed  by  that  court  without  the  motion  of  either 
party  in  the  cause.     Hubble  v.  Benick,  171. 

9.  A  motion  to  dismiss  an  appeal  will  be  in  time  if  made  during  the  term  at 
which  the  appeal  is  entered,  and  before  judgment     lb.  171. 

10.  Where  the  parties  have  waived  the  intervention  of  a  jury,  and  submitted 
the  trial  of  a  civil  cause  upon  its  merits  to  the  judges  of  the  district  court, 
the  facts  should  be  found  by  the  court,  or  ascertained  by  an  agreed  state- 
ment between  the  parties  before  the  case  can  be  regularly  reserved  for  de- 
cision by  this  court,  on  the  legal  questions  arising  upon  the  merits.  lb.  171. 

14.  In  the  argument  of  a  cause  before  the  court  or  jury,  counsel  has  a  right, 
by  way  of  argument  or  illustration,  either  to  read  from  a  book  a  pertinent 
quotation  or  extract  from  a  work  on  science  or  art,  or  other  publication, 
adopting  it  and  making  it  a  part  of  his  own  address  to  the  jury,  but  not 
nsin^  it  as  evidence  in  the  case.     Legg  v.  Drake,  286. 

15.  A  judgment  will  not  be  reversed  on  error,  for  the  action  of  the  court  be- 
low in  regard  to  a  matter  resting  within  its  discretion.     lb.  286. 

16.  Where  a  party  to  an  action  is  called  upon  and  introduced  as  a  witness  on 
the  trial,  by  the  adverse  party,  under  the  act  of  March,  1850,  to  improve 
the  law  of  evidence,  the  objection  to  his  competency  is  waived,  and  he  be- 
comes competent  as  a  witness  on  the  trial  for  all  purposes.     Jb.  286. 

17.  When  a  witness  is  produced  and  examined  by  a  partv  in  an  action,  even 
though  he  be  interested  to  testify  against  the  party  calling  him,  the  other 
party  is  not  limited,  in  his  cross-examination,  to  the  subject-matter  of  the 
examination  in  chief,  but  may  cross-examine  him  as  to  all  matters  perti- 
nent to  the  issue  on  trial ;  limited,  however,  by  the  rule,  that  a  party 
can  not,  before  the  time  of  opening  his  own  case,  introduce  his  distinct 
grounds  of  defence  or  avoidance  by  the  cross-examination  of  his  adver- 
sary's witnesses.    lb.  286. 

18.  When  the  cross-examination  is  extended  to  topics  disconnected  with  the 
particular  facts  disclosed  in  the  direct  examination,  leading  questions  to 
the  witness  may  be  proper  or  improper,  according  to  circumstances,  and 
the  control  of  this  must  rest  within  the  discretion  of  the  court    Jb.  286. 

19.  The  principal  in  a  note,  sued  jointly  with  his  sureties,  who  suffers  a  de- 
fault and  against  whom  a  separate  judgment  is  entered,  is  a  competent 
witness  for  such  sureties,  upon  the  issue  joined  between  them  and  the 
plaintiff.    Preble  Branch  Bank  v.  Bv»sell,  81.S. 

20.  The  9th  section  of  the  act  of  Feb.  24,  1848  (46  0.  L.,  91),  suspended  the 
right  to  make  the  defence  of  usury,  but  allowed  an  action  against  the 
Bank  to  recover  the  money  for  the  use  of  schools.  The  repeal  of  this  law 
in  1850  restored  the  right  to  defend.    lb.  313. 

21.  The  law  of  1848  only  operated  upon  the  remedy,  still  leaving  the  con- 
tract void  and  expressly  forfeited;  and  consequently  its  subsequent  re- 
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peal,  and  the  revival  of  the  right  to  defend,  did  not  in  anj  manner  affect 
or  impair  any  provision  of  a  valid  contract    Jb.  313. 

22.  The  act  of  April  30,  1852,  makes  appUcahle  to  the  courts  under  the  prea* 
ent  constitution  the  remedies  provided  by  the  act  of  March  12, 1846,  "  to 
regulate  the  practice  of  the  judicial  courts."     ShepUr  v.  Dewey,  331. 

23.  The  issuing  of  a  writ  of  error,  under  the  sixth  section  of  the  act  of  March 
12,  1845,  is  not  inconsistent  with  the  legi.<«lation  under  the  present  consti- 
tution, and  may  be  done  as  of  course.    lb,  331. 

24.  To  authorize  the  district  court  to  reserve  a  cause,  and  send  it  to  the  su- 
preme court  for  decision,  on  account  of  the  character  of  the  questions 
which  arise  in  the  case,  the  questions  should  be  such  as  require  the  decis- 
ion of  the  court  of  dernier  resort,  and  not  such  as  are  well  settled  and  of 
familiar  application.     Jenkins  v.  Pearson,  381. 

26.  To  make  a  paper  a  part  of  a  bill  of  exceptions  it  must  be  incorporated  ia 
it,  or  attached  to  it,  or  filed  with  it,  and  so  described  as  to  leave  no  doubt 
of  its  identity.  When  not  so  made  a  part  of  the  bill,  the  defect  is  not 
cured  by  a  journal  entry  directing  it  to  be  taken  as  a  part  thereof  Busbjf 
V.  Finn,  209. 

26.  A  bill  of  exceptions  must  be  signed  and  sealed  at  the  term  at  which  the 
exception  is  taken,  and  it  can  not  be  amended  after  that  term.  A  nune 
fro  tune  order  made  at  a  subsequent  term,  to  the  efiect  that  a  paper  not 
identified  by  the  bill  shall  be  considered  as  a  part  of  it,  is  a  nullity.  lb. 
209. 

27.  An  erroneous  admission  of  testimony  on  a  trial  by  junr  is  of  no  moment, 
if  the  juiy  be  afterwards,  by  consent  of  the  parties,  discharged  without  ren- 
dering a  verdict.     Wells  v.  Martin,  386. 

28.  The  affidavit  of  a  party  to  a  suit  may  be  received  to  prove  the  loss  of  a 
writing,  in  order  to  let  in  secondarv  evidence  of  its  contents,    lb,  386. 

29.  The  ract  of  loss  is  to  be  established  to  the  satisfaction  of  the  court,  not 
conclusively,  for  that  is  not  required,  but  reasonably.  To  do  this  may,  in 
some  cases,  where  there  is  more  than  one  party  on  the  side  offering  the 
testimony,  require  the  affidavits  of  all  of  them.  In  other  cases,  an  affi- 
davit of  one  of  them  may  be  sufficient.  No  general  rule  can  be  laid  down 
upon  the  subject.  The  ruling  must  depend  upon  the  circumstances  of 
each  case.     /&.  386. 

30.  It  is  a  rule  in  equity,  as  well  as  at  law,  that  if  a  pleading  admits  of 
either  of  several  constructions  equally  well,  that  construction  is  to  be 
adopted  which  is  least  favorable  to  the  pleader.  WiUiams  v.  Presbtfieriam 
Society,  478. 

See  Appeal  ;  Error  ;  Evidshoe. 
PRINCIPAL  AND  AGENT— 

1.  The  words  "I  hereby  give  J.W.  Abell  the  libortj  of  making  use  of  my 
name,  if  it  will  be  of  any  use  to  him  with  his  friends  in  Connecticut,  to 
the  amount  of  one  thousand  or  fifteen  hundred  dollars,  to  borrow  money. 
N.  W.  Palmer,"  are  not  a  mere  guaranty  for  the  amount  named,  but  confer 
a  power  upon  J.  W.  Abell  to  sign  the  name  of  Palmer  to  a  note  for  the 
money  borrowed.     Palmer  v.  Yarringion,  253. 

2.  Such  power  does  not  authorize  a  loan  by  J.  W.  Abell,  as  agent,  to  or  for 
the  use  of  any  other  person.     lb.  263. 

3.  After  an  agent  to  whom  a  bill  is  sent  for  collection  has  given  notice  of 
dishonor  to  the  principal,  the  same  time  thereafter  is  allowed  to  the  prin- 
cipal for  giving  notice  to  the  indorser  as  if  he  had  himself  been  an  in- 
dorser  receiving  notice  from  the  holder.     Lawson  v.  Salem  Bank,  286. 

4.  Notice  to  the  cashier  of  a  bank,  of  an  assignment  of  shares  in  its  stock, 
is  notice  to  the  bank.     Conant  v.  Seneca  Co.  Bank,  298. 

PRINCIPAL  AND  SURETY— 
1.  The  contract  of  a  surety  upon  an  iig unction  bond  is  within  the  statate  of 
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frands,  and  to  be  strictly  constmed,  and  no  parol  evidence  is  admissible  to 
add  to,  vary,  or  contiadict  it  in  any  of  its  terms.  Wiiliamson's  AdimW  ▼. 
Hall,  190. 

2.  The  principal  in  a  note,  sned  jointljr  with  his  snreties,  wbo  suffers  a  de- 
fault, and  against  whom  a  separate  judgment  is  entered,  is  a  competent 
witness  for  sach  sureties,  nx>on  the  issue  joined  between  them  and  the 
plfrintiff.    PtehU  Branch  Bank  t.  BusaeH  313. 

3.  The  right  of  contribution  among  sureties  is  founded,  not  in  the  contract 
of  saretyship,  but  is  the  result  of  a  general  equity  which  equalizes  burdens 
and  benefits ;  and  the  common  law,  which  has  adopted  and  given  effect  to 
this  equitable  principle,  by  an  action  upon  an  implied  assumpsit,  only 
allows  the  action  where  there  is  a  just  and  equitable  ground  for  contribu- 
tion.   Bussell  V.  Failor,  327. 

4.  Where  a  surety  has  voluntarily  paid  money  on  a  void  note  or  obligation, 
he  can  not  maintain  an  action  against  his  co-surety  for  contribution.  lb. 
327. 

PROMISSORY  NOTE.    Soe  Bill  of  Ezohakob. 
PUBLIC  BUILDINGS- 

1.  The  right  to  determine  when  a  court-house,  jail,  and  public  offices  shall  be 
erected  by  a  county,  is  vested  in  its  commissioners.  They  must  provide  a 
court-room,  jail,  and  offices ;  but  they  need  not  be  buildings  erected  expressly 
for  the  purpose.    Ex  parte  Black,  30. 

2.  The  act  of  January  28,  1851,  does  not  limit  the  discretion  of  the  commis- 
sioners of  Hamilton  county  in  these  particulars.    lb,  30. 

3.  Nor  are  they  deprived  of  their  discretion  by  the  contract  made  by  and 
between  them  and  the  contractors  for  the  building  of  a  particular  court- 
house and  jail.    'lb.  30. 

QUO  WARRANTO— 

Form  of  information  for  intrusion  into  office.    Evans  v.  Dtidlcift  437. 
RAILWAY  COMPANIES— 

1.  Shares  in  railroad  companies  are  personal  property,  whether  the  compa- 
nies are  or  are  not  subject  to  the  provisions  or  the  "  act  regulating  railroad 
companies,'*  passed  February  11,  1848.     Johns  v.  Johns,  350. 

2.  Subscriptions  by  counties  to  capital  stock  of  railways,  constitutional, 
under  constitution  of  1802.  C.  W.  db  Z.  B.  B.  v.  Oommfrs  of  (Pinion  Co., 
77. 

3.  Subscriptions  by  townships,  also.  SteubcmnUe  S  Indiana  B.  E.  v.  North 
Township. 

RECITAL— 

1.  A  mis-recital  in  the  condition  of  an  injunction  bond,  as  to  the  amount  of 
the  judgment  eigoined  by  an  injunction  bill,  may  be  corrected  by  the  bill, 
where  the  injunction  bond  contains  a  plain  reference  to  it,  upon  the  princi- 
ple that  that  is  certain  which  can  be  made  certain.  Williamson^ s  Admr 
V.  Hall,  190. 

2.  Such  reference  for  the  purpose  of  construction  makes  the  record  referred 
to  a  part  of  the  bond  itself,  and  where  the  description  and  the' proceeding 
described  are  both  before  the  court,  the  latter  will  control  the  former.  lo. 
190. 

3.  A  person  is  required  to  take  notice  of  the  recitals  in  the  chain  of  deeds 
or  other  muniments  under  which  he  claims.    Beardsley  v.  Chapman,  118. 

RECOGNIZANCE— 
1.  A  recognizance,  which  is  an  obligation  of  record  entered  into  before  some 
court  of  record  or  magistrate  duly  authorized,  subject  to  a  condition  to  do 
some  particular  act,  is  invalid  unless  it  contain  all  the  essential  parts, 
both  of  the  obligation  and  the  condition ;  and  none  of  the  material  parts 
of  either  can  be  supplied  by  oral  testimony.     Ohio  v.  Orippen,  399. 
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,  2.  The  third  section  of  the  act  of  Febrnary  25, 1848,  providing  that  "it  shall 
not  be  necessary  to  enter  upon  the  journal  of  the  coart  any  recognizance 
which  shall  be  taken  dnring  the  session  of  the  same ;  but  that  every  such 
recognizance  shall  be  deemed  valid  in  law,  if  taken  in  open  court,  and 
attested  by  the  clerk  of  such  court,"  does  not  dispense  with  a  writing  set- 
ting forth  the  essential  requisites  of  a  recognizance.    lb.  399. 

3.  A  mere  memorandum  of  the  clerk  of  the  court,  on  a  loose  sheet  of  paper^ 
setting  forth  that  a  recognizance  had  been  entered  into  in  oi>en  court  by 
the  parties  thereto,  but  not  setting  out  all  the  material  parts,  is  invalid  aa 
a  recognizance.    Jb,  399. 

RECORD— 

1.  The  mistake  of  a  recorder  in  making  the  record  of  a  mortgage,  does  not 
defeat  the  lien  of  the  mortgage  as  against  a  subsequent  incumbrancer^ 
with  notice  in  fact.     Brown  v.  Kirkman,  116. 

2.  It  is  irregular  to  return  the  original  files  in  a  criminal  case,  instead  of  a 
transcript  with  a  writ  of  error.  The  statute  authorizing  the  original  papers 
to  be  sent  up  relates  to  civil  causes  only.     Farris  v.  The  State,  188. 

8.  A  mis-recital  in  the  condition  of  an  injunction  bond,  as  to  the  amount  of 
the  judgment  enjoined  by  an  injunction  bill,  may  be  corrected  by  the  bill, 
where  tne  injunction  bond  contains  a  plain  reference  to  it,  upon  the  prin- 
ciple that  that  is  certain  which  can  be  made  certain.  WilHamson*8  Adm*r 
V.  Ball,  190. 

4.  Such  reference  for  the  purpose  of  construction  makes  the  record  referred 
to  a  part  of  the  bond  itself^  and  where  the  description  and  the  proceeding 
described  are  both  before  the  court,  the  latter  will  control  the  former.  lo. 
190. 

5.  A  recognizance,  which  is  an  obligation  of  record  entered  into  before  some 
court  of  record  or  magistrate  duly  authorized,  subject  to  a  condition  to  do 
some  particular  act,  is  invalid  unless  it  contain  all  the  essential  parts,  both 
of  the  obligation  and  the  condition;  and  none  of  the  material  parts  of  either 
can  be  supplied  by  oral  testimony.     Ohio  v.  Oripperif  399. 

See  Town  Plat. 

REPEAL— 

1.  A  tax,  regularly  assessed  under  the  act  of  March  21,  1851,  to  tax  banks, 
and  bank  and  other  stocks  the  same  as  other  property,  is  not  remitted  by 
the  repealing  clause  of  the  act  of  13th  April,  1852,  for  the  assessment  and 
taxation  of  all  property  in  this  state,  and  for  levying  taxes  thereon  accord- 
ing to  its  true  value  in  money.     Deholt  v.  Trust  Company,  563. 

2.  The  remedv,  by  bill  in  chancery,  provided  \>j  the  nrst-named  act,  for  the 
collection  of  taxes  assessed  against  the  Ohio  Life  Insurance  and  Trust  Com- 
pany, and  re-enacted  in  the  last,  may  be  resorted  to  for  the  collection  of 
taxes  assessed  in  1851,  and  remaining  unpaid  after  the  passage  of  the  act 
of  1852.    /6.563. 

3.  Where  a  statutory  remedy,  for  a  right  created  b^  that  statute,  is  repealed, 
but  the  repealing  statute  provides  a  substantially  similar  remedy,  tl^e 
right  may  be  prosecuted  under  the  repealing  statute.  Knoup  v.  Piqua 
Bank,  603. 

4.  The  legislative  power  includes  as  well  the  power  to  amend  and  repeal 
existing  laws,  as  the  power  to  enact  laws.  And  the  legislature  is  in- 
competent to  make  any  contract  or  arrangement  whereby  the  legislative 

?ower  can  be,  to  any  extent,  surrendered  or  abridged.    Bond  v.  Toleda 
iank,  622. 

0.  Repeal  by  force  of  the  adoption  of  the  constitution  of  1851.  JBccnu  v. 
Dudley,  441. 

REPORTER— 

1.  Where  the  duties  of  an  office  are  specified  and  limited  in  their  chaiv 
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BEPORTBR—  Continued. 

acter,  and  not  continnous  dnrini;  the  year,  an  annual  salary  prescribed 
by  law,  as  the  compensation,  will  be  payable  and  apportioned  with  refer 
ence  to  the  da  ties  performed,  and  not  to  the  lapse  ox  time.  Lawrence  ex 
parte,  436. 
2,  The  present  supreme  conrt  being  a  distinct  tribunal  from  the  late 
supreme  court  in  bank,  and  its  successor  onlv  as  to  pending  causes,  the 
reporter  of  the  former  is  not  the  successor  of  the  reporter  of  the  latter. 
lb,  436. 

RESERVATION— 

1.  Where  the  parties  have  waived  the  intervention  of  a  jury,  and  submitted 
the  trial  of  a  civil  cause  upon  its  merits  to  the  judges  of  the  district  court, 
the  facts  should  be  found  by  the  court,  or  ascertained  by  an  agreed  state- 
ment between  the  parties  before  the  case  can  be  regularly  reserved  for  de- 
cision by  this  court,  on  the  legal  questions  arising  upon  the  merits.  Hub- 
ble V.  Eenickf  171. 

2.  To  authorize  the  district  conrt  to  reserve  a  cause,  and  send  it  to  the 
supreme  court  for  decision,  on  account  of  the  character  of  the  questions 
which  arise  in  the  case,  the  questions  should  be  such  as  require  tiie  decision 
of  the  court  of  dernier  resort,  and  not  such  as  are  well  settled  and  of  famil- 
iar application.    Jenkins  v.  Pearson,  381. 

REVERSAL.    See  Error. 

REVERSION.    See  Dedication,  4;  Tenant  for  Life. 

REVIEW.    See  that  title  under  Equity. 

BALE— 

1.  Distinguished  from  bailment  as  between  depositor  and  warehouseman. 
Chase  v.  Washburn,  244. 

2.  A  sale  and  conveyance  of  a  mill  or  manufacturing  establishment,  as  such, 
by  any  general  name  or  terms  of  description  commonly  understood  to  em- 
brace all  its  essential  parts,  passes  the  machinery  belonging  to  such  mill 
or  establishment,  whether  affixed  to  the  freehold  or  not;  but  otherwise,  if 
the  language  is  merely  descriptive  of  the  realty,  with  its  appurtenances. 
!reaf  V.  Hewitt,  611. 

See  Vendor  and  Purchaser. 
SALARY- 
Where  the  duties  of  an  office  are  specified  and  limited  io  their  character,  and 
not  continuous  during  the  year,  an  annual  salary  prescribed  by  law,  as  the 
compensation,  will  be  payable  and  apportioned  with  reference  to  the  duties 
performed,  and  not  to  the  lapse  of  time.    Lawrence  ex  parte,  431. 
SELF-DEFENSE.    See  Crimes,  3,  4.  6. 
SPECIFIC  PERFORMANCE.    See  that  title  under  Equity. 
SPIRITUOUS  LIQUORS— 
The  legislature  had  the  power,  on  the  ground  of  protecting  the  health,  morals, 
and  good  order  of  community,  to  revoke  or  provide  the  mode  of  revok- 
ing the  unexpired  licenses  to  retail  liquors,  granted  under  the  act  of  1831 , 
but  the  exercise  of  this  power,  without  reminding  the  money  obtained  for 
the  license,  would  be  an  act  of  bad  faith,  and  as  repeals  oy  implication 
are  not  favored,  and  penal  statutes  are  strictly  construed,  such  an  opera- 
tion will  not  be  given  to  the  law  hj  mere  implication,  in  the  absence  of 
words  directly  and  clearly  expressive  of  such  intention.     Him  v.  The 
Siate,  15. 
See  License,  1,  2. 
STATUTES  EXAMINED  AND  CONSTRUED— 

1.  Statutes  of  the  United  States. 
The  proviso  in  the  act  of  March  2, 1807  (2  U.  S.  Stat  at  Large,  424j,  to 
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STATUTES  EXAUmED,  Etc.— Caniinued, 

extend  the  time  for  locating  Virj^inia  military  warrants.    Effect  of  entry 
and  survey.     Price  v.  Johnson,  390. 

2.  Statutes  of  North-west  Trrbitory. 
The  law  of  December  6, 1800  (1  Chase,  291).    Town  plat  and  record  thereof 
Williams  v.  Presbyterian  Society,  478. 

3.  Statutes  op  Ohio. 
1.  Oeneral. 

1.  The  act  of  March  15,  1838  (Swan,  717).  Assignments  in  trnst  to  prefer 
creditors.    Doremus  v.  O  Harra,  45;  Atkinson  v.  Tomlinson,  237. 

2.  The  act  of  March  12,  1831  (Swan,  426),  for  the  prevention  of  gaming. 
Section  9,  names  of  persons  permitted  to  play,  buck  v.  The  State,  61. 
Sections  3  and  4,  betting  on  elections.     Veach  v.  Elliott^  139. 

3.  The  act  of  January  17, 1846  (44  Ohio  L.  10).  The  more  effectually  to 
prevent  gambling,  does  not  repeal,  but  is  in  aid  of  act  of  March  12, 1831. 
Buck  V.  The  State,  61. 

4.  The  act  for  the  relief  of  the  poor  (Swan,  637).  Section  13,  as  to  gifts 
and  grants  to  the  poor,  and  capacity  of  trustees  of  townships  to  take 
devises.     Urmey*8  Executor  v.  Wooden,  160. 

6.  The  act  of  March  23,  1850  (48  OhioL.  33),  to  improve  the  law  of  evidence. 
Who  competent  as  witnesses.  Lawson  v.  Salem  Bank,  206 ;  Butt  v.  Butt's 
Adm'r,  222.     Right  of  cross-examination.     Legg  v.  Drake,  2£6. 

6.  The  act  of  March  23,  1852  (50  Ohio  L.  93),  regulating  appeals  to  district 
court.  Section  3,  fixing  the  amount  of  bond.  Hubble  v.  Benick,  171. 
Section  4,  appeal  of  part  of  cause  by  party  who  has  a  separate  interest 
Dougherty  v.  Walters,  201.  Section  1,  construed.  Knoup  v.  Piqua  Bank, 
603. 

7.  The  act  of  February  24,  1848  (46  Ohio  L.  92,  sec.  4).  Forfeiture  in  case 
of  usurious  loan  by  bank,  to  be  for  use  of  common  schools.  Repealed  bT 
act  of  19th,  1850,  and  effect  of  the  repeal.  Preble  Branch  Bank  v.  Russell^ 
313. 

«.  The  act  of  February  24,  1848  (46  Ohio  L.  90.  sec.  3).  Bill  of  review. 
What  it  should  contain.     Creed  v.  Lancaster  Bank,  1. 

9.  The  act  of  June  1,  1831  (Swan,  898),  granting  licenses  and  reflating 
taverns.  Effect  of  the  act  of  March,  1851,  to  restrain  the  sale  of  spirituous 
liquors,  upon  licenses  already  granted.     Him  v.  The  State,  15. 

10.  The  act  of  March  12,  1851  (49  Ohio  L.  87),  to  restrain  the  sale  of  spirit- 
uous liquors.     Jb.  15. 

11.  The  act  of  April  30,  1852  (50  Ohio  L.  67),  relating  to  the  organization  of 
courts  of  justice.     Construed  as  to  writs  of  error.     Shepler  v.  Dewey,  331. 

12.  The  act  of  February  25,  1848,  section  3.  Dispensing  with  the  enUy  of 
recognizances  on  the  journal.     Ohio  v.  Orippen,  399. 

13.  The  crimes  act  (Swan  232,  sec.  15).  Robbery  by  putting  in  fear.  Taking 
from  the  person  "personal  property."  Construed.  Turnery.  The  State, 
422. 

14.  The  practice  act  in  chancery  (Swan  701,  sec.  7).  Publication  of  notice 
to  non-residents.     Extends  to  lunatics.     Sturgesy.  Lonaworth,  54A. 

15.  The  act  regulating  arbitrations  (Swan  64,  sec.  11).  Objections  must  be 
made  at  the  term  when  award  is  entered,  or  they  are  too  late.  Section  12, 
not  necessary  that  actual  proof  of  execution  of  submission  bond  should 
be  made — the  proof  may  be  waived.  Commissioners  Montgomery  Countjf 
V.  Carey,  463. 

16.  The  act  of  March  16,  1838  (Swan,  650).  Declaratory  of  the  law  on  mort- 
gages.    Brown  v.  Kirkman,  116. 

17  The  act  for  the  relief  of  occupying  claimants  (Swan,  650).  Deed ;  as- 
sessment ;  judgment.    Beardsley  v.  Chapman,  118. 

18.  The  act  for  the  assessment  and  taxation  of  property,  April  13, 1852  (60 
Ohio  L.  166,  sec.  74).    Appeal  from  auditor  of  state.    UnconstitationaL 
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Logan  Branch  Bank  ex  parte,  432.  Section  77,  repealing  clause.  Effect 
of  on  the  taxes  due  ana  uncollected  under  act  of  1851.  Deholt  v.  Trust 
Company,  564. 

19.  The  act  of  March  12,  1845,  directing  the  mode  of  proceedings  under  in- 
junctions to  stay  levy  and  sale  of  particular  property.  Section  4,  effect  of 
dissolution.     jTcaJf  v.  ir«ri«,  543. 

20.  The  act  of  February  24,  1845  (43  Ohio  L.  24),  to  incorporate  the  State 
Bank  of  Ohio.  Section  60,  taxing  clause,  exemption.  Debolt  o.  The  Ohio 
Life  Insurance  and  Trust  Company,  568;  Enoupo.  Piqua  Bank,  603.  Lien 
on  stock.     Conant  v.  Seneca  Co.  Bank,  298. 

21.  The  act  of  March  21,  1851  (49  Ohio  L.  56),  to  tax  banks  and  bank  stock 
the  same  as  other  property,  etc.  Debolt  v.  Trust  Company,  664.  Knoup 
V.  Fiqua  Bank,  603. 

2.  Local 

1.  The  act  of  January  18,  1851,  to  authorize  the  commissioners  of  Hamilton 
county  to  erect  public  buildings  (49  Ohio  Local  Laws,  130).  Ex  parte 
David  A.  Black,  30. 

2.  The  act  of  March  22,  1850,  amending  charter  of  city  of  Cleveland.  Sco- 
vill  V.  Cleveland,  126. 

3.  The  act  of  February  20, 1851,  creating  Rollersville  and  Portage  Free  turn- 
pike road.     Rollersville  Road  v.  SarSusky  County,  149. 

4.  The  act  of  February  14,  1849,  creating  Lake  and  Trumbull  plank  road 
company.     Loomis  v.  Spencer,  \b^. 

6.  The  act  of  March  1,  1851,  authorizing  the  Commissioners  of  Clintoa 
county  to  subscribe  to  the  capital  stock  of  the  Cincinnati,  Wilmington, 
and  Zanesville  Railroad  Company,  held  to  be  valid  under  the  constitution 
of  1802.     a  W.  *  Z.  Railroad  v.  Comm'rs  Clinton  Co.,  77. 

6.  The  act  authorizing  the  trustees  of  townships  through  which  the  Steuben- 
ville  and  Indiana  Railroad  was  located,  to  subscribe  to  the  capital  stock 
of  the  company,  valid  under  the  constitution  of  1802.  Steubenoille  R.  B, 
Co.Y.  Trustees  North  Tp.,  105. 

7.  The  act  to  create  the  new  county  of  Auglaize,  requiring  Allen  county  to 
pay  a  portion  of  the  debts  of  Putnam,  valid.  Commissioners  of  Putnam  v. 
Auditor  of  Allen,  322. 

STATUTE  OF  FRAUDS.    See  Frauds,  Statute  op. 
STATUTE  OF  LIMITATIONS.    See  Limitation. 
STOCKS— 

1.  By  the  provisions  of  the  "  act  to  incorporate  the  State  Bank  of  Ohio,  and 
other  banking  companies"  (43  Ohio  L.  24),  a  bank  holds  a  lien  on  the 
shares  of  its  stockholder  for  the  amount  of  his  indebtedness  to  it,  which 
can  not  be  defeated  by  a  transfer  made  without  the  consent  of  a  mnjori^ 
of  the  directors,  nor  will  such  consent  authorize  a  transfer  if  the  debt  is 
overdue  and  unpaid.     ConarU  v.  Seneca  County  Bank,  298. 

2.  Although  an  assignment  on  the  books  of  the  bank  may  be  necessary  to 
pass  a  legal  title  to  stock,  yet  an  equitable  title  may  be  otherwise  con- 
vejred,  and  the  bank  is  bound  to  respect  such  equity  from  the  time  it  re- 
ceives notice  of  it.  Hence  debts  contracted  by  the  assignor  to  the  bank, 
after  the  receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon 
the  stock.    lb.  298. 

3.  Notice  of  such  assignment  to  the  cashier  is  notice  to  the  bank.     lb.  298. 

4.  Where  a  person  holds  a  full  and  perfect  equitable  title  to  stock,  of  which 
the  bank  has  notice,  he  is  also  entitled  in  equity  to  the  dividends  there- 
after accruing  upon  it.     lb.  298. 

6.  Shares  in  railroad  companies  are  personal  property,  whether  th^  com- 
panies are,  or  are  not,  subject  to  the  provisions  of  the  "  act  ren:ulating 
railroad  companies,"  passed  February  11, 1848.    Johns  v.  Johns,  350. 
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SUBSCRIPTIONS.    See  Railway, 
SURETY.    See  Pmhcipal  axd  Subett. 
SURVEY— 

1.  The  holder  of  a  warrant  for  lands  in  the  Virf^inia  military  district,  before 
location  or  entry,  has  no  each  specific  equity  to  any  particalar  tract  as  a 
court  of  chancery  can  notice  or  enforce.     Price  ▼.  Johnson,  390. 

2.  An  entry  and  survey,  made  in  the  name  of  a  deceased  person,  is,  upon 
general  principles,  void.  It  does  not  appropriate  the  lands  included  in  it, 
nor,  in  such  case,  does  the  equitable  title  pass  from  the  government  to  hia 
heirs.     lb.  390. 

3.  The  proviso  in  the  act  of  Congress  of  March  2,  1807,  *'  to  extend  the  time 
for  locating  Virginia  military  warrants,'*  etc.  (2  U.  S.  Stat  at  large,  424), 
does  not  confirm,  or  make  valid,  such  entries  and  surveys,  so  as  to  vest 
any  specific  equity  to  the  lands  in  such  heirs,    lb.  390. 

4.  But  said  entry  and  survey  under  said  proviso  has  the  effect  to  withdraw 
the  lands,  included  in  it,  from  subsequent  location  upon  other  warrants, 
and  to  leave  the  title,  legal  and  equitable,  in  the  Government ;  and  while 
it  remains  there  subject  to  appropriation  only  upon  the  warrant  on  which 
such  attempted  entry  and  survey  was  made.     lb.  390. 

6.  The  purchasers  of  land  under  a  void  decree,  it  being  repudiated  by  the 
owners  of  the  warrant,  are  not  estopped  from  averring  that  the  entry  and 
survey  are  void,  for  the  purpose  of  showing  that  the  complainants  have  no 
specific  equity  in  the  land»  and,  therefore,  no  right  to  aemand  the  legal 
title.     lb.  390. 

TAVERNS.    See  Licekse,  1,  2.    Spirituous  Liquors. 

TAXES- 

1.  It  was  competent  for  the  legislature,  under  the  constitution  of  1802,  to  con- 
struct works  of  internal  improvement  on  behalf  of  the  state,  or  to  aid  in 
their  coustruclion  by  subscribing  to  the  capital  stock  of  corporations  cre- 
ated for  that  purpose,  and  to  levy  taxes  to  raise  the  means :  and  by  an  ex- 
ercise of  the  same  power  to  authorize  a  county  to  subscribe  to  a  work  of 
that  character,  running  through  or  into  such  county,  and  to  levy  a  tax  to 
pay  the  subscription.  C.  W.  #  Z.  Railroad  Company  v.  Cbmm.  UinUm 
County,  77. 

2.  Such  a  tax,  when  thus  authorized,  is  not  beyond  the  legitimate  scope  of 
local  municipal  taxation ;  nor  is  it  opposed  to  Art.  8,  Sec.  4,  of  the  con- 
stitution, declaring  that  *'  private  property  ought  and  shall  ever  be  held 
inviolate,  but  always  subservient  to  the  public  welfare,  provided  a  com- 
pensation in  money  be  made  to  the  owner."    lb.  77. 

3.  The  taxing  power  for  such  purposes,  under  that  instrument,  was  aa  un- 
deniable legislative  function,  to  be  exercised  at  the  discretion  of  the  gen- 
eral assembly,  and  subject  to  no  limitation  but  that  against  poll  taxes.  lb. 
77. 

4.  Under  the  ninth  section  of  the  city  charter  of  Cleveland,  providing  for 
the  improvement  of  streets,  etc.,  by  a  discriminating  tax  to  be  levied  upon 
ground  bounding  on  such  streets,  the  committee  of  estimate  and  assess- 
ment need  not  be  appointed,  before  adopting  the  ordinance  for  its  constrno- 
tion.     ScoviUv.  Cleveland,  126. 

5.  Such  discriminating  assessment  for  that  purpose,  laid  upon  grounds  im- 
mediately benefited  in  proportion  to  such  benefit,  was  a  legitimate  exer- 
cise of  the  taxing  power  under  the  constitution  of  1802 ;  nor  is  the  same  op- 
posed to  section  four,  article  eight,  of  that  instrumeat  providing  for  the 
inviolability  of  private  contracts.    lb.  126. 

6.  The  act  of  February  20,  1851,  to  create  the  Rollersville  and  Portage  Free 
Turnpike  Road,  authorized,  but  did  not  require  the  levy  of  the  tax  therein 
specified,  by  the  commissioners  of  Sandusky  County.  RoUersvUU  Road 
v.  Sandusky  County,  149. 
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TAXE&— Continued. 

7.  A  coanty  treasurer  wbo  seizes  property  to  pay  a  tax  assessed  withoat 
any  color  of  law  for  its  assessment,  or  uoner  an  uaconstitational  law 
(which  is  the  same  as  no  law),  is  liable  in  trespass.  LoonUs  v.  Spencer ^ 
163. 

3.  But  where  a  vatid  law  provides  for  the  tax,  and  the  illegality  of  the  par- 
ticular assessment  is  owing  to  some  error  or  omision  of  those  chained 
with  the  execution  of  the  law  prior  to  the  treasurer  being  called  upon  to 
act  (that  is  prior  to  the  delivery  of  the  duplicate  to  him),  and  the  duplicate 
is  regular  on  its  face,  and  duly  certified,  he  is  not  liable  for  collecting  the 
tax.  In  such  a  case,  the  duplicate  affords  as  ample  protection  to  the 
treasurer  as  does  an  execution  regular  on  its  face  to  a  sheriff.     lb.  158.  - 

S.  The  remedy  of  the  tax-payer  is  against  the  person  or  persons  who  ille- 
gally assess  the  tax  or  cause  it  to  be  done.     Th.  153. 

10.  The  power  of  taxation,  being  a  sovereign  power,  can  only  be  exercised  by 
the  (general  assembly  when  and  as  conferred  bv  the  constitution ;  and  by 
municipal  corporations  only  when  unequivocally  delegated  to  them  by  the 
legislative  body.    M<ws  v.  Oincinnaii,  268. 

IL  The  sum  demanded  for  license  to  pursue  an  employment,  when  used 
as  a  means  for  supplying  the  public  treasury,  is  a  tax  on  such  employment 
lb.  268. 

12.  The  city  council  of  Cincinnati  have  no  power  to  levy  such  a  tax.  lb. 
268. 

13.  A  distraint  by  a  treasurer  against  the  money  and  property  of  an  incor- 
porated bank,  for  taxes  assessed  against  it  under  the  act  of  March  21, 
1851,  can  not  be  enjoined  in  chancery ;  if  the  law  be  unconstitutional  the 
treasurer  is  liable,  as  a  trespasser  in  a  court  of  law.  Mechanics^  and  Tra- 
ders' Bank  V.  Debolt,  591. 

14.  The  right  to  impose  taxes.     Debolt  v.  JSnitsi  Company^  563. 
And  see  Constitutional  Law,  13, 18. 

TENANT  IN  COMMON— 
A  tenant  in  common  whose  rights  may  be  vindicated  by  his  separate  action, 
is  not  protected  against  the  statute  of  limitations  or  lapse  of  time  by  a 
disability  of  his  co-tenant.  WiUiame  v.  Preahyierian  Soctefy,  478. 
TENANT  FOR  LIFE— 

A  tenant  for  life  obtaining  title  and  possession  with  notice  of  the  quality  of 
his  estate  not  entitled  as  against  reversioner  or  remainderman  to  the  bene- 
fit of  the  occupying  claimant  law.    Beardeley  v.  Chajpman^  118. 
TITLE— 

1.  Title  to  lands  is  not  re-conveyed  by  the  mere  re-delivery  of  the  deed  by 
the  grantee  to  the  grantor.     Baldwin  v.  Bank  of  Maseillonj  141. 

2.  The. general  rule  is  that  a  person  is  not  chargeable  with  notice  of  an  ad- 
versary title  in  the  absence  of  proof,  but  that  he  is  to  bound  to  know  the 
defects  apparent  upon  his  own  title  papers,  and  is  required  to  take  notice 
of  the  recitals  in  the  chain  of  deeds  or  other  muniments  under  which  he 
claims.     BeardsUy  v.  Chapman,  118. 

3.  An  action  of  assumpsit  for  use  and  occupation,  or  on  the  money  counts 
can  not  be  maintained  where  possession  is  held  adversely  under  claim  of 
title,  and  where  no  contract,  express  or  implied,  is  shown.  Gindnnaii  v 
Walls,  222. 

4.  Although  an  assignment  on  the  books  of  a  bank  may  be  necessary  to  pass 
a  legal  title  to  stock,  yet  an  equitable  title  may  be  otherwise  conveyed ; 
and  the  bank  is  bound  to  respect  such  equity  from  the  time  it  receives  no- 
tice of  it.  Hence  debts  contracted  by  the  assignor  to  the  bank,  afler  the 
receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon  the 
stock.     Con^nt  v.  Seneca  County  Bank,  298. 

5.  Notice  of  such  assignment  to  the  cashier  is  notice  to  the  bank.    lb.  298. 
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TITLE—  Continued, 
6.  Where  a  person  holds  a  fall  and  perfect  equitable  title  to  stock,  of  whicb 
the  bank  has  notice,  he  is  also  entitled  in  equity  to  the  dividends  thereafter 
accruing  upon  it.     lb.  298. 
See  Tru.^ts  and  Trustees,  9,  11,  12,  13. 
TOWN  PLAT— 

Under  the  territorial  law  of  December  6,  1800  (1  Chase,  291),  a  stranger  wa» 
not  authorized  to  make  a  town  plat  and  cause  it  to  be  recorded,  unless  the 
oriiii  n  al  proprietors  were  dead,  or  had  removed  from  the  territory.    Williams 
V.  Presbyterian  Society,  478. 
TREASURER- 

1.  A  county  treasurer  who  seizes  property  to  pay  a  iAX  assessed  without  any 
color  of  law  for  its  assessment,  or  under  an  unconstitutional  law  (which  is 
the  same  as  no  law),  is  liable  in  trespass.     Loomis  v.  Spencer,  153. 

2.  Where  a  vnlid  law  provides  for  the  tax,  and  the  illeji^ahty  of  the  particular 
assessment  is  owinj^tosome  error  or  omission  of  those  charged  with  the 
execution  of  the  law  prior  to  the  treasurer  being  called  upon  to  act  (that 
is,  prior  to  the  delivery  of  the  duplicate  to  him ;,  and  the  duplicate  is  regular 
on  its  face,  and  duly  certified,  he  is  not  liable  for  collecting  the  tax.  In 
such  case,  the  duplicate  affords  as  ample  protection  to  the  treasurer  as  does 
an  execution  regular  on  its  face  to  a  sheriff.     lb.  153. 

3.  The  remedy  of  the  tax-payer  is  against  the  person  or  persons  who  illegally 
assess  the  tax,  or  cause  it  to  be  done,     lb.  153. 

TRUSTS  AND  TRUSTEES— 

1.  No  trust  will  fail  for  want  of  a  trustee.  A  court  of  chancery  will  supply 
the  detect.     Urmei/s  Exrs  v.  Wooden,  160. 

2.  The  statute  of  18.i8  (Swan,  717),  relating  to  conveyances  to  trustees  in 
trust  to  prefer  creditors,  does  not  apply  to  the  case  of  a  creditor  taking 
security  for  a  debt  from  an  insolvent  debtor,  where  the  security  is  taken  in 
good  faith,  and  where  the  sole  object  of  it  is  to  secure  a  debt  Atkinson 
V.  Ihmlhison,  237. 

3.  Where  A.  and  B.  are  the  sureties  of  C,  and  C,  in  failing  circumstances, 
makes  a  transfer,  in  good  faith,  to  A.  and  B.  solely  for  the  purpose  of  se- 
curing them  for  their  liabilities  for  him,  such  transaction  does  not  fall  within 
the  statute  of  1838;  but  they  have  a  ri«;ht  to  the  proceeds  of  such  property, 
to  be  applied  exclusively  to  the  payment  of  the  debts  for  which  they  are 
liable.     lb.  237. 

4.  A  residuary  clause  in  a  will,  in  these  words:  "  The  remainder  of  my  estate 
I  do  hpreb}*  give  and  devise  to  the  poor  and  needy,  fatherless,  etc.,'  of  two 
townships  named,  "to  such  poor  as  are  notable  to  support  themselves,  to 
be  divided  as  my  executors  may  deem  proper,  without  any  partiality,'  ia 
valid  and  effectual  for  the  purposes  therein  expressed.      Urmeys  Exr^s  v. 

Wooden,UO. 
6.  The  courts  of  chancery  in  this  state,  upon  general  principles,  independ- 
ently of  the  statute  of  charitable  uses  (43  Elizabeth),  have  jurisdiction  to* 
enforce  such  trusts.     lb.  160. 

6.  The  spirit  and  policy  of  the  act  for  the  relief  of  the  poor  (Swan,  637,  sec. 
13).  would  also  confer  such  jurisdiction,  and  sustain  the  bequest.     lb.  160. 

7.  If  a  debtor  make  an  assignment  to  pay  debts,  some  of  Which  are  usurious, 
no  beneticiary  of  the  trust  who  comes  in  under  it  can  object  to  the  payment 
of  such  usurious  debts.     Busby  v.  Finn,  409. 

8.  A  doed  to  cortain  persons,  as  ''Trustees  of  the  Presbyterian  Congregation 
of  Cincinnati,  and  their  successors  forever,"  "  for  the  use,  benefit,  and  be- 
hoof of  the  aforesaid  conuTCgation  forever,"  there  being  then  but  one  such 
congregation,  is  not  void  for  uncertainty  as  to  the  beneficiaries  of  the 
trust,  although  they  were  not  then  incorporated.  Williams^,  Presbyterian 
Society,  478.' 
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TRUSTS  AND  TRUSTEES— Cbnfonwcd. 

9.  A  dedication  b^  the  original  proprietors  of  a  town  of  a  parcel  of  ground 
therein,  for  public  uses,  is  valid,  although  they  held  but  an  equitable  estate 
in  the  premises ;  and  their  trustee,  holding  but  a  naked  legal  title  for  their 
use,  is  bound  to  respect  such  dedication.  lb.  478. 
10*  Where  a  trustee,  with  a  knowledge  of  his  cestui  que  trust,  makes  a  con- 
veyance apparently  in  derogadon  of  the  trust,  and  undisturbed  possession 
is  held,  and  improvements  made,  during  a  long  period,  e.  g.  fifty  years,  by 
the  grantee  and  those  claiming  under  him,  in  which  perioa  no  claim  is  as* 
serted  by  the  cestui  que  trust,  it  may  be  presumed  that  he,  for  a  sufficient 
consideration,  directed  or  acquiescea  in  the  conveyance,     lb.  4Y8. 

11.  Although  it  is  true,  as  a  general  rule,  that,  as  between  trustee  and  cestui 
que  trust,  lapse  of  time  is  no  bar,  yet  it  is  equally  true  that  where  the  for- 
mer, with  the  knowledge  of  the  latter,  disclaims  the  trust,  either  expressly 
or  by  acts  that  necessarily  imply  a  disclaimer,  and  an  unbroken  possession 
follows  in  the  trustee  and  those  claiming  under  him,  for  a  period  equal  to 
that  prescribed  in  the  act  of  limitations  to  constitute  a  bar,  such  lapse  of 
time,  under  such  circumstances,  may  be  relied  upon  as  a  defense.    lb.  478. 

12.  Where  a  legal  estate  is  granted  or  devised  to  trustees,  without  words  of 
perpetuity,  upon  trusts  of  perpetual  duration,  there  is  much  reason  and  au- 
thority  for  holding  that  the  legal  estate,  taken  by  the  trustees,  is  comensu- 
surate  with  the  trust,  and,  therefore,  a  fee.     lb.  478. 

13.  But  wherever  the  legal  title  goes,  upon  the  death  of  the  grantee  or  devisee, 
it  remains  charged  with  the  trust.  And  even  if  the  trustees  do  not  take 
a  fee,  yet  if  the  trust  is  created  by  deed,  containing  a  covenant  of  general 
warranty  binding  the  grantor  and  his  heirs  forever,  such  deed  may  operate 
by  way  of  estoppel  to  confirm  to  the  beneficiaries  of  the  trust  the  perpetual 
and  beneficial  estate  in  the  land.    lb.  478. 

TRUSTEES  OF  TOWNSHIP- 

1.  Gould  be  authorized  by  act  of  the  legislature,  under  the  constitution  of 
1802,  to  subscribe  to  the  capital  stock  of  a  railroad  company  located  through 
the  township.  Steubenmlle  Railroad  Company  v.  Trustees  North  Toumr 
ship,  105. 

2.  Competent  to  take  as  trustees,  by  the  act  for  the  relief  of  the  poor  (Swan 
637,  sec.  13),  under  a  residuary  clause  in  a  will,  in  these  words :  "  The  re- 
mainder of  my  estate  I  do  hereby  give  and  devise  to  the  poor  and  needy, 
fatherless,  etc.,"  of  two  townships  named,  "to  such  poor  as  are  not  able 
to  support  themselves,  to  be  divided  as  my  executors  may  deem  proper, 
without  any  partiality,"  is  valid  and  efi^ectual  for  the  purposes  therein  ex- 
pressed.    Urmdifs  ExWs  v.  Wooden^  160. 

UNCERTAINTY— 

1.  A  residuary  clause  in  a  will,  in  these  words :  "  The  remainder  of  my  estate 
I  do  hereby  give  and  devise  to  the  poor  and  needy,  fatherless,  etc,"  of  two 
townships  named,  "  to  such  poor  as  are  not  able  to  support  themselves,  to 
be  divided  as  my  executors  may  deem  proper,  without  any  partiality,"  is 
not  void  for  uncertainty.     Urmei/s  ExWs  v.  Wooden,  160. 

2.  A  deed  to  certain  persons,  as  '*  Trustees  of  the  Presbyterian  Congregation 
of  Cincinnati,  and  their  successors  forever,  for  the  use,  benefit,  and  behoof 
of  the  aforesaid  congregation  forever,"  there  being  then  but  one  such  con* 
gregation,  is  not  void  for  uncertainty  as  to  the  beneficiaries  of  the  trust, 
although  they  were  not  then  incorporated.  Williams  v.  Presbyterian  So- 
cieiy,  278. 

See  Recoonizakoe,  1,  3. 
USE,  CHARITABLE.    See  Tbitst  andt  Tbtotbb,  4,  6,  8, 13. 
USE,  PUBLIC.    See  Dedioatiok. 
USE  AND  OCCUPATION— 

1.  An  action  of  assumpsit  for  use  and  occupation,  or  on  the  money  conntSy 
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USE  AND  OCCUPATION— Omrtnteed. 

ean  not  be  maintaiined  where  possession  is  held  adyersely,  under  elaim  of 
title,  and  where  no  contract,  express  or  implied,  is  shown.  (Xncinnaii  v. 
WalU,  222. 
2.  The  defendant  faavin^;  been  for  a  lon^  time  in  the  adverse  possession  of  a 
ferry-landing  in  the  citj  of  Cincinnati,  and  receivinfi;  rents  therefor,  is  not 
liable  to  the  city  for  such  receipts  antil  the  right  of  the  ci^  to  sach  landing 
is  established  by  a  proper  proceeding  for  that  purpose.    lb»  222. 

USURY— 

1.  A  note  or  other  obligation  taken  by  a  bank  limited  by  its  charter  to  six 
per  centum  interest  upon  its  loans,  is  void,  if  more  than  that  is  reserved  or 
paid,  for  want  of  corporate  power  to  enter  into  such  contract  Stevens  ▼. 
Bank  of  Wooster,  233. 

2.  Such  defense  may  be  made  to  a  suit  brought  to  enforce  such  contract  in 
equity  as  well  as  at  law.    lb.  233. 

3.  The  validity  of  a  note  given  in  Connecticut  is  to  be  determined  by  the  laws 
of  that  state,  under  which  any  contract  reserving  more  than  six  per  centum 
interest  per  annum  is  absolutely  void.     Palmer  v.  Tarrington,  253. 

4.  The  9th  section  of  the  act  of  Feb.  24,  1848  (46  0.  L.,  91),  suspended  the  \ 
right  to  make  the  defense  of  usury,  but  allowed  an  action  against  the  bank 
to  recover  the  money  for  the  use  of  schools.    The  repeal  of  this  law  in 
1850  restored  the  right  to  defend.     Preble  Branch  Bank  v.  Bussell,  313. 

6.  The  law  of  1848  only  operated  upon  the  remedy,  still  leaving  the  con- 
tract void  and  expressly  forfeited ;  and  consequently  its  subsequent  re- 
peal, and  the  revival  of  the  right  to  defend,  did  not  in  any  manner  aJBTect 
or  impair  any  provision  of  a  valid  contract     Tb,  313. 

6.  The. Bank  of  Norwalk  was  restricted  by  its  charter  to  six  per  centum  per 
annum,  in  advance  upon  its  loans ;  any  contract  upon  whicn  it  knowingly 
took  interest  at  a  greater  rate  was  void ;  it  had  no  right  to  take  interest 
under  the  name  of  attorney's  fees  for  collection,  and  a  mistake  of  law  up- 
on its  part  would  not  exempt  it  from  the  consequences  of  taking  illegal 
interest.     Busby  v.  Finn^  409. 

7.  But  an  error  in  calculation,  an  accidental  omission  of  a  credit,  or  a  trans- 
fer by  mistake  of  an  item  from  one  account  to  another,  will  not  make  a 
security  usurious  and  void,  there  being  no  intent  to  exact  or  take  unlawful 
interest    lb.  409. 

8.  A  contract  untainted  with  usuiy  when  made,  will  not  become  void  by  a 
subsequent  receipt  of  usurious  interest  upon  it     lb.  409. 

9.  A  judgment  upon  an  usurious  contract  can  not  be  collaterally  impeached, 
and  when  made  the  consideration  for  another  contract,  such  consideration 
is  not  void.  So  long  as  the  judgment  stands  it  estops  the  parties  to  deny 
the  legality  of  the  consideration.    lb.  409. 

10.  When  a  debtor  voluntarily  pays  the  collection  fees  of  the  creditor's  attorney, 
and  no  part  of  them  is  retained  by  the  creditor,  but  they  all  go  to  the  attor- 
ney, ana  the  transaction  is  not  a  shift  to  obtain  usanous  interest,  a  note 
subsequently  given  hj  a  surety  of  the  debtor  for  a  balance  of  the  debt  re- 
maining due  is  not  void  for  usury.  lb.  409. 
11.  If  a  debtor  makes  an  assignment  to  pay  debts,  some  of  which  are  usur- 
ious, no  beneficiary  of  the  trust  who  comes  in  under  it  can  object  to  the 
payment  of  such  usurious  debts.  lb,  409. 
VENDOR  AND  PURCHASER— 

1.  Vendee  may  maintain  an  action  against  vendor,  upon  a  title  bond  to  re- 
cover damages  for  a  failure  to  convey,  without  restoring  possession  of  the 
premises.     Taylor  v.  Browder^  225. 

2.  No  action  will  lie  by  obligee  against  obligor  on  a  bond,  the  consideratioa 
of  which  is  a  sale  made  by  the  former  to  the  latter  to  defraud  creditors ;  both 
of  them  having  been  guilty  of  the  fraudulent  intent.    Goudy  v.  Gebhartt  262 

See  Void  and  Yoidablb,  4. 
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VERDICT— 
Where  an  offense  forms  but  one  transaction,  and  the  indictment  contains 
several  counts  on  which  the  jury  have  returned  a  verdict  of  guilty,  it  is 
error  in  the  court  to  sentence  on  each  count  separately.     Woodford  v.  The 
State,  428. 
See  Judgment,  5. 
VIRGINIA  MILITARY  DISTRICT.    See  Survey. 
VISITORIAL  POWER- 
The  dedicators  of  property  to  public  use  have  not,  hj  mere  operation  of  law, 
exclusive  of  any  provision  in  the  act  of  dedication,  a  visitorial  i)ower. 
Williams  v.  Presbyterian  Society,  478. 
VOID  AND  VOIDABLE— 

1.  In  a  chancery  proceeding,  where  it  appears  affirmatively  that  minor  de- 
fendants have  not  been  served  with  process,  or  notified  by  publication,  a 
decree,  purporting  to  determine  the  rights  of  such  minors,  is  void.  Moore 
V.  Stark,  369. 

2.  The  appointment  of  a  guardian  ad  litem  for  minor  defendants,  who  have 
not  been  served  with  process,  does  not  affect  an  appearance  for  them,  nor 
give  the  court  jurisdiction  over  them;  the  appointment  of  a  guardian 
ad  litem  is  for  the  purpose  of  defense  after  appearance  has  been  effected  by 
service  of  process,  or  by  publication  on  the  infants.     i&.  369. 

3.  The  decree  of  a  Virginia  court  for  the  sale  of  lands  lying  in  Ohio  is  en- 
tirely inoperative  to  transfer  or  affect  any  interest  of  the  owner,  either 
legal  or  equitable.     Price  v.  Johnston,  390. 

4.  The  purchasers  of  the  land,  under  such  void  decree,  it  being  repudiated  by  the 
owners  of  the  warrant,  are  not  estopped  from  averring  that  said  entry  and 
survey  are  void,  for  the  purpose  of  showing  that  the  complainants  have  no 
specific  equity  in  the  land,  and  therefore  no  right  to  demand  the  legal  title. 
lb.  390. 

6.  An  entry  and  survey,  made  in  the  name  of  a  deceased  person,  is,  upon 
general  principles,  void.  It  does  not  appropriate  the  lands  included  in  it, 
nor,  in  such  case,  does  the  equitable  title  pass  from  the  Government  to  his 
heirs.    lb.  390. 

6.  The  proviso  in  the  act  of  Congress,  of  March  2,  1807,  "to  extend  the  time 
for  locating  Virginia  military  warrants/'  etc  (2  U.  S.  Stat,  at  largo,  424), 
does  not  confirm  or  make  valid  such  entries  and  surveys,  so  as  to  vest  any 
specific  equity  to  the  lands  in  such  heirs.     lb.  390. 

7.  But  such  entry  and  survey,  under  said  proviso,  has  the  effect  to  withdraw 
the  lands  included  in  it,  from  subsequent  location  upon  other  warrants,  and 
to  leave  the  title,  legal  and  equitable,  in  the  Government;  and  while  it  re- 
mains there  subject  to  appropriation  only  upon  the  warrant  on  which  such 
attempted  entry  and  survey  was  made.     lb.  390. 

See  Usury,  1,  3,  19. 
WAIVER.    See  Arbitration,  4.    Error,  10,  11. 
WAREHOUSEMAN.    See  Bailment,  I,  2,  3. 
WARRANT.    See  Survey. 
WILL— 

1.  A  residuary  clause  in  a  will  in  these  words:  **The  remainder  of  my  es- 
tate I  do  hereby  give  and  devise  to  the  poor  and  needy,  fatherless,"  etc.  of 
two  townships  named,  "  to  such  poor  as  are  not  able  to  support  themselves, 
to  be  divided  as  my  executors  may  deem  proper  without  any  partiality," 
is  valid  and  effectual  for  the  purposes  therein  expressed.  Urmey^s  Execu 
tors  V.  Wooden,  160. 

2.  The  courts  in  chancery  in  this  state,  upon  general  principles,  independ 
ently  of  the  statute  of  charitable  uses  (43  Elizabeth),  have  jurisdiction  to 
enforce  such  trusts.     lb.  160. 
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WILL— Continued. 

3.  The  spirit  and  policy  of  the  .act  for  the  relief  of  the  poor  (Swan,  637, 
section  13),  would  also  confer  such  jurisdiction  and  sustain  the  bequest 
ouest.    lb.  160. 

4.  No  trust  will  fail  for  the  want  of  a  trustee.  A  court  of  chancery  will 
supply  the  defect.     lb.  160. 

5.  A  testator  can  not,  by  an^  words  of  exclusion  used  in  his  will,  disinherit 
one  of  his  lawful  heirs,  m  respect  to  property  not  disposed  of  by  his 
will.  Crane  y. Doty,  219. 

6.  Such  words  can  not  be  used  to  control  the  course  of  descent,  so  as  to  carry 
the  property  to  his  other  heirs.    lb,  279. 

7.  They  can  not  be  used  to  raise  an  estate  by  implication,  in  favor  of  his  other 
heirs;  there  being  no  attempt  in  the  will  to  dispose  of  the  property  to  or 
create  any  interest  therein,    lb,  279. 

WITNESS— 

1.  Where  a  mortgage  is  defective  in  its  execution,  by  having  the  name  of  but 
one  witness  subscribed  to  the  attestation  clause,  the  official  signature  of  the 
justice  of  the  peace  to  his  certificate  of  acknowledgment  will  not,  under 
the  statute,  answer  a  double  purpo.se  and  supply  the  deficiency  in  the 
attestation.     White  v.  Denman,  110. 

2.  The  heir  is  a  competent  witness  for  the  administrator,  under  the  act  to  im- 
prove the  law  of  evidence,  in  a  suit  brought  by  the  latter  to  recover  a  debt 
due  the  estate.    Butts  v.  Butfs  AdmW,  222. 

3.  Stockholder  in  bank  competent  as  a  witness  in  a  case  to  which  the  bank 
is  a  party.  This  by  force  of  the  statute  to  improve  the  law  of  evidence. 
Lawson  v.  Salem  Bank,  206. 

4.  Where  a  party  to  an  action  is  called  upon  and  introduced  as  a  witness  on 
the  trial  by  the  adverse  party,  under  the  act  of  March,  1850,  to  improve 
the  law  of  evidence,  the  objection  to  his  competency  is  waived,  and  he 
becomes  competent  as  a  witness  on  the  trial  for  all  purposes.  Legg  v. 
Drake,  286. 

6.  When  a  witness  is  produced  and  examined  by  a  partv  in  an  action,  even 
though  he  be  interested  to  testify  against  the  partv  calling  him,  the  other 
party  is  not  limited,  in  his  cross-examination,  to  the  subject-matter  of  the 
examination-in-chief,  but  may  cross-examine  him  as  to  all  matters  pertinent 
to  the  issue  on  the  trial,  limited,  however,  by  the  rule,  that  a  party  can  not, 
before  the  time  of  opening  his  own  case,  introduce  his  distinct  grounds  of 
defense  or  avoidance,  by  the  cross-examination  of  his  adversary's  witnesses. 
lb.  286. 

6.  When  the  cross-examination  is  extended  to  topics  disconnected  with  the 
particular  facts  disclosed  in  the  direct  examination,  leading.questions  to 
the  witness  maybe  proper  or  improper  according  to  circumstances,  and  the 
control  of  this  must  rest  within  the  discretion  of  the  court.     lb.  286. 

7.  The  principal  in  a  note,  sued  jointly  with  his  sureties,  who  suffers  a  default, 
and  against  whom  a  separate  judgment  is  entered,  is  a  competent  witness 
for  such  sureties,  upon  the  issue  joined  between  them  and  the  plaintiff. 
Preble  Branch  Bank  v.  Eussell,  313. 

WRITINGS— 

1.  The.  affidavit  of  a  party  to  a  suit  may  be  received  to  prove  the  loss  of  a 
writing,  in  order  to  let  in  secondary  evidence  of  its  contents.  Wells  v. 
Martin,  386. 

2.  The  fact  of  loss  is  to  be  established  to  the  satisfaction  of  the  court,  not 
conclusively,  for  that  is  not  required,  but  reasonably.  To  do  this  may,  in 
some  cases,  where  there  is  more  than  one  party  on  the  side  offering  the 
testimony,  require  the  affidavits  of  all  of  them.  In  other  cases,  an  affida- 
vit of  one  of  them  may  be  sufficient.  No  general  rule  can  be  laid  down 
upon  the  subject.  The  ruling  must  depend  upon  the  circumstances  of 
each  case.    lb.  386. 
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